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UNFINISHED BUSINESS OF THE TWENTIETH CENTURY:
THE QUEST FOR THE RECOVERY OF NAZI-LOOTED ART *
Donald Burris **

FOREWORD: “THE WOMAN IN GOLD”
“The Woman in Gold” is the popular name for one of two Klimt
portraits of Adele Bloch-Bauer, Maria Altmann’s aunt and the wife of
Ferdinand Bloch-Bauer, a Viennese sugar magnate.
Adele Bloch-Bauer I
Gustav Klimt
1907
Photo courtesy of
Donald Burris

* Address delivered at the Annual Convention of the International Society of
Barristers, Tucson, Ariz., 26 March 2019.
** Senior partner, Burris, Schoenberg & Walden.
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Adele Bloch-Bauer II
Gustav Klimt
1912
Photo courtesy of
Donald Burris

When Adele died
in 1925, her will
requested that her
husband consider donating their six paintings by Gustav Klimt,
including the two
portraits of her, to the
Austrian national gallery after his death.
When the will was
probated, the paintings
were found to belong
to Ferdinand, not to
Adele. Though Ferdinand stated the following year that he intended to donate the
paintings, he never did so, with a single exception.1 When the Nazis
annexed Austria in 1938, Ferdinand fled to Switzerland, and the
portraits, with most of the rest of the family’s possessions, were
appropriated by the Nazis. Ferdinand died without ever having
recovered his art, but his will bequeathed it to his nephews and nieces,
including Maria Altmann, who was twenty-two at the time.2
1. Altman v. Republic of Austria, 142 F. Supp. 2d 1187, 1193–94 (N.D. Cal.
2001). Ferdinand donated Schloss Kammer am Attersee III to the gallery in
1936. Id. at 1194. See also E. Randol Schoenberg, Whose Art Is It, Anyway, in
HOLOCAUST RESTORATION: PERSPECTIVES ON THE LITIGATION AND ITS LEGACY 288,
290 (Michael J. Bazyler & Robert P. Alford, eds., 2006), infra p. 35.
2. Christopher Reed, Hubertus Czernin [obituary], GUARDIAN (July 3, 2006).
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Maria was recognized by a Swiss court as heir to twenty-five
percent of Ferdinand’s estate in 1947, but all attempts to recover the
paintings were frustrated by the Gallery’s claim that Adele’s will had
been effectual and that Ferdinand had merely had their permissive
use during his lifetime.3
Maria knew nothing of the wills until many years later, when
they were unearthed by Hubertus Czernin, an Austrian journalist, in
the process of documenting a 1998 exposé disputing the Austrian
government’s claim to the Klimt paintings.4 In researching his book
about the paintings, Falsification: The Bloch-Bauer Case, Mr. Czernin
interviewed Maria, the only surviving heir to her grandfather’s will, in
Los Angeles.5 It was Czernin’s revelations that subsequently spurred
her to try to retrieve them. In the wake of Czernin’s exposé, Austria
had passed a set of restitution laws, but Maria’s, and her lawyer E.
Randol (Randy) Schoenberg’s initial efforts to negotiate their return
went nowhere. She was then eighty-two.6
Though the Austrian government conceded that the paintings
had been stolen by the Nazis, they took the position that Adele’s will
bequeathing the portraits to the national museum controlled their
potential restitution.7 To Maria, whose family had suffered from the
3. Altmann, 142 F. Supp. 2d at 1194. The District Court recounts the lengths
to which the gallery and the government went to prevent the loss of the
Klimt paintings, including the heirs’ agreement to “‘donate’ the Klimt
paintings in exchange for [export] permits on . . . remaining items.” Id. at
1195. Maria was unaware of these efforts until 1999. Id.
4. Czernin’s 1998 exposé documented postwar Austria’s ploy “allow[ing]
survivors and their heirs to take some artworks out of the country only if
they agreed to leave others behind with the National Gallery.” Howard
Reich, Why Maria Altmann Fought for the ‘Woman in Gold,’ CHI. TRIB., Apr. 4,
2015, https://www.chicagotribune.com/entertainment/music/howardreich/ct-woman-gold-reflections-20150404-column.html. This was in fact
the deal struck in 1948 by other Bloch-Bauer family members, who were
permitted to take other, less significant, works of art out of the country, so
long as the Klimt paintings were left behind. Id.
5. Reed, supra note 2.
6. Reich, supra note 4.
7. Id.
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Austrian Nazi regime and who had narrowly escaped from Nazioccupied Vienna, “the stolen art had everything to do with the
Holocaust and Austria’s complicity in it.”8
Any attempt to find justice in Austrian courts was foreclosed by
the legal requirement that Maria pay a fee based on the value of the
contested property—nearly $2 million.9 But Randy, whose Austrian
roots were quite deep and connected with Maria’s family, saw a
potential opportunity to sue the Austrian government in the United
States under the Foreign Sovereign Immunities Act, which permitted
suit against foreign governments if the case involved “rights to
property taken in violation of international law” and the government,
or its “agency or instrumentality . . . is engaged in a commercial
activity in the United States”10 (which, in Austria’s case, it did, in the
form of the Austrian National Gallery).
A federal district court in California held that the Act was
applicable to events prior to 1952.11 It denied the Austrian
government’s motion to dismiss for lack of subject-matter jurisdiction
on the basis that it was not immune from suit under the FSIA. The
Ninth Circuit affirmed this jurisdictional ruling,12 and the case was
8. Id.
9. MICHAEL J. BAZYLER, HOLOCAUST JUSTICE: THE BATTLE FOR RESTITUTION IN
AMERICA’S COURTS 245 (2003). Maria filed an application for a reduction in
the required fees, which was granted in part, to nearly two million Austrian
Schillings, estimated by the district court to be $200,000 at the time.
Altmann, 142 F. Supp. 2d at 1196, 1196, n.12. “The Austrian Court noted the
amount of Plaintiff’s assets and suggested that Plaintiff should spend all of
her liquid assets in furtherance of her claim because the alternative would
be to charge the court costs to the Austrian public.” Id. Austria appealed the
partial waiver, “seeking to return the fees to the maximum.” Schoenberg,
supra n. 1, at 291.
10. 28 USC §1605(a)(3).
11. Altmann, 142 F. Supp. 2d at 1198. The trial court concluded that
Supreme Court precedent holding that foreign states were absolutely
immune from suit in U.S. before this date, Verlinden B.V. v. Central Bank of
Nigeria, 461 U.S. 480, 486 (1983), had since been cast into question by
Landgraf v. USI Film Prods, 511 U.S. 244 (1994).
12. Altman v. Republic of Austria, 317 F.3d 954 (9th Cir. 2002).
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then accepted by the U.S. Supreme Court on certiorari.13 After
reviewing the briefs and hearing oral arguments, the Court held that
the Act applied even to events prior to 1952. Its scope of review on
certiorari did not include whether the expropriation exception to the
FSIA applied to Maria’s case,14 thus letting stand the lower courts’
holdings in that regard.
Despite the years it took for Maria’s case to reach the U.S.
Supreme Court, the issues before that Court were largely procedural,
and Maria’s substantive claims had yet to be addressed.15 At the time
of the Supreme Court’s decision, she was eighty-eight.16 Rather than
13. As the case worked its way through the federal system, Randy formed a
partnership with the article’s author, Don Burris, a former Ninth Circuit law
clerk and Senate Watergate Committee counsel. The partnership was and is
entitled Burris & Schoenberg, LLP.
14. Republic of Austria v. Altmann, 541 U.S. 677, 700 (2004). The Court
stressed that its decision was merely jurisdictional, observing that other
doctrines such as the “act of state” doctrine might still poise impediments to
Maria’s suit:
Unlike a claim of sovereign immunity, which merely raises a
jurisdictional defense, the act of state doctrine provides
foreign states with a substantive defense on the merits. Under
that doctrine, the courts of one state will not question the
validity of public acts (acts jure imperii) performed by other
sovereigns within their own borders, even when such courts
have jurisdiction over a controversy in which one of the
litigants has standing to challenge those acts.
Id. at 700.
15. These included declaratory relief (that the paintings should be returned
to her pursuant to Austria’s 1998 restitution law); replevin—return of the
paintings; rescission of any agreements between the Austrian lawyer and
the Austrian National Gallery or Federal Monument Agency (which dealt
with export licenses and was thus involved in the 1948 “donation” to the
Gallery of Klimt’s Houses in Uterach am Attersee in return for the export of
other, less significant works to Bloch-Bauer’s heirs, the ploy revealed in
Czernin’s 1998 exposé—see supra note 4) due to mistake, duress, or lack of
authorization; and damages for expropriation and conversion and for
violation of international law. Altmann, 142 F. Supp. 2d at 1197.
16. Born Feb. 18, 1916; died Feb. 7, 2011. Michael McNay, Maria Altman
Obituary, GUARDIAN, Feb. 11, 2011, https://www.theguardian.com/
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go back to the district court for what the Supreme Court hinted might
be a complicated, if not protracted trial, she and Randy agreed with
the Austrian lawyers for the gallery to submit her case to binding
arbitration in Austria. Happily, in 2006, the arbitration tribunal ruled
for her and ordered the Austrian authorities to turn over the five
disputed paintings.17 Maria expressed her strong preference that the
paintings not be sold to any “private person” and remain in the public
eye: “It is very meaningful to me that they are seen by anybody who
wants to see them, because that would have been the wish of my
aunt.”18 For Maria, the suit had been less about wealth restored than
justice restored.19
I

INTRODUCTION
It is truly an honor to be sitting in a room with peers who respect
justice, who respect the law, and who understand that civility and
litigation is so important.
As you know, one of the chief benefits of being a litigator is what
you get from the right kind of cases, the right kind of client. Maria
Altmann started her quest when she was eighty-two years of age, and
ended it with the Austrian arbitration concerning the reacquisition of
the Woman in Gold when she was well over ninety. She was a
courageous woman with immense intestinal fortitude.
I have a lot of personal connections with this work, although I
first did it because of Randy Schoenberg. I met Randy in an elevator in

artanddesign/2011/feb/11/maria-altmann-obituary.
17. Diane Haithman and Christopher Reynolds, Court Awards Nazi-Looted
Artworks to L.A. Woman, L.A. TIMES, Jan. 17, 2006, https://www.
latimes.com/archives/la-xpm-2006-jan-17-et-klimt17-story.html.
18. Id. Most nonetheless ended up in private hands. See infra pp. 25–26.
19. See id. (“At 90 years of age, her victory over the obstinate Austrian
government seemed to give Altman more pleasure than either the paintings
. . . or the fortune their sale had brought her. ‘It didn’t have to come to this,’
she said, more in sorrow than in anger.”)
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my building when he had left a big firm and was trying to figure out
what to do, and he was renting space from a real-estate company. I
knew him because his father was a judge, and we had participated
together in the Inns of Court program. I was a mentor; Randy was a
mentee. I asked Randy, “How’re you doing?” He says, “Not so good. I
was working at a big firm; I gave it up; I have young kids, a pregnant
wife, and I’m trying to make it.” And I said, “Well, do you rent space
from a law firm? Do you get referrals?” “No,” he said, “I rent space from
a real-estate company.” I said, “Come on down. I have an office, I’ll
charge you $200 less than they charge you, and you’ll never have to
write a rent check because I’m sure you’ll be doing enough work; it
will happen.” (By the way, I knew nothing at the time about the
Altmann case or the then-developing field of looted-art recovery.)
And that was accurate, because when he started off, he wrote
two briefs, and we won both of those cases. I gave him twenty-five
percent of the firm. Six months later I said, “Randy, this is crazy. We’re
going to be partners someday, anyway; you’ll be my legacy.” So I gave
him another twenty-five percent.
After we did the Altmann case, because of certain arrangements
Randy had with the family, he retired, and I became my own legacy.
So I get up in the morning, and my wife says, “Oh, when are you really
going to stop some of this?” (Because I have a day job, I do these talks,
and at the same time, I’m involved—and many of you know what I’m
talking about when I say this—with grandchildren. So you know, it’s
hard to be away from them even for a week or two.)
That’s the story. Randy is retired. And he’s much younger; he’s
doing fine. He takes music lessons, because he has a music heritage.
And he has younger kids and spends time with them. So I’ve become
the face and voice of the firm and for the work we do: we have regular,
so-called business-litigation cases, with an international tinge.
Actually, I just got an interesting referral. I got a call out of the
blue from a woman in Washington, and she came to see me with Haile
Selassie’s grandson. (Remember: Haile Selassie was Ethiopia’s last
emperor.) He hired me to go to a Swiss court and try to get back a
watch that was worth a million dollars. It had been stolen by the

8
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communists when they took over Ethiopia. Can you imagine a watch
worth a million dollars?
The Holocaust was one of the worst situations ever to happen to
anyone. Now, I happen to be Jewish. I happen to have grown up in
Brooklyn. I grew up in a polyglot community of Jews, Italians, Irish,
Greek. Whatever you want to talk about—black, white—it didn't
matter. So I was used to that. It was kind of a shock to me when I
became a teenager and started learning about the impact of the
Holocaust. Even now, I’m affected, because my research often requires
me to be mired in stories about the Holocaust: What happened here?
What’s the provenance? What’s the history of the paintings? What’s
the history of the family? What will happen is, I’ll be sitting in my den
at home and my wife will come in and say, “You look very morose; it’s
not like you.” And I’ll say, “Yeah, you know, I’ve got to get away from
the Holocaust.” And I’ll go and read a baseball book. It’s my escape.
But I don’t want to escape from this whole experience.
The most searing personal experience of my life happened, by
the way, a few months ago. I have a client in Poland, and we won the
case. He invited me to come to Poland. His initial itinerary consisted
of six concentration camps. I said, “You know, I want to see them, but
I also want to see lots of other things besides those.” But I did go to
Auschwitz. I was actually in Auschwitz on Yom Kippur. Try standing
in front of an oven where they threw people in for no reason other
than their religion, and be there on Yom Kippur, which is the holiest
day for Jewish people. It was just overwhelming in that regard.
II

FROM TRAGEDY TO TRIUMPH
Tragedy: Theft of Art, Theft of Culture
There have been several important international conferences
about the Nazi thefts of art since the 1990s. The seminal conference
was the Washington Conference, where forty-four countries got
together and came up with the Washington Conference Principles on
Nazi-Confiscated Art. They’re not treaties; they’re principles
regarding how you to deal with looted art. Later, at a conference in
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Prague, a Czech official officials talked about the “terrible ghosts of the
Holocaust.”
More than six decades after World War II, the terrible
ghosts of the Holocaust have not disappeared. The
perverse ideology that led to the horrors of the Holocaust
still exists[,] and throughout our continents, racial hatred
and ethnic intolerance stalk our societies. Therefore, it is
our moral and political responsibility to support
Holocaust remembrance and education in national, as
well as international, frameworks and to fight against all
forms of intolerance and hatred.20
The ghosts have not disappeared. The perverse ideology that led to
the horrors of the Holocaust still exists. Racial hatred and ethnic
intolerance stalk our societies on just about every continent. So think
well beyond the Holocaust. Sit back and think about what we need to
do every time we see something that looks like ethnic—cultural—
cleansing in Rwanda, Iraq, or any other place. Obviously, we want
people to live and live well. We want children to grow up in a good
society but also to understand as a lesson what Hitler was doing: he
was trying to destroy the cultures of the countries he took over, and
he used the Jews in particular as scapegoats in that regard.
So, very often, when you read about groups such as ISIS
destroying treasured objects and relics, just understanding that their
doing so is not an accident. They’re not just terrible people. They know
what they’re doing.
Tragedy: Hitler and the Stolen Art
The Nazi theft of art was one of the biggest, if not the biggest
cultural crimes in history. They stole at least 650,000 valuable works,
and that figure doesn’t count small pieces of jewelry and other things
stolen along the way. Six hundred fifty thousand pieces were stolen
20. Letter drafted by Ambassador Miloz Polar, Chairman of the Organizing
Committee for the “Holocaust Era Assets” Conference in Prague, Czech
Republic (Feb. 9, 2009). The conference, known as the 2009 Prague
Conference or the 2009 Terezin Conference, was held June 26–30, 2009.

10

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

from Jews alone. My researcher friends tell me that there are still
100,000 paintings not accounted for. Now, that doesn’t mean they
actually exist. One of the things some of the German soldiers in Paris
did was grab a valuable Picasso painting, for example, from the
Louvre, and they’d be entertaining the girlfriends in the backyard, and
they’d burn it, basically for fun.
Hitler had in fact been an art student, as you may know. His art
career was terminated early: he didn’t pass the exams for the higher
level. But as Maria Altmann said several times, “I wish that Adolf Hitler
had actually passed those exams.”

Photo courtesy of
Donald Burris

This is Hitler attending an art show. He considered himself a
devotee of art. His buddy Hermann Göring was even more profligate
when it came to looting Jewish-owned art masterpieces. During the
war, Göring would take a special train to Paris. Somebody described
it as his going to a candy store and just pulling valuable paintings off
the walls and taking them to his castle in Carinhall. The Nazi soldiers
stole paintings to give to the high Nazi officials, including a lot of gifts
to Adolf Hitler. They stole them because they needed money, hard
currency. And, through back channels, they sold stolen paintings even
in the United States.
Hitler and the Nazis had a dream of erecting a monumental
museum in Linz, where Hitler was from, the Führermuseum. And, of
course, they were selling paintings and destroying others. The Nazis
made a distinction between acceptable art and degenerate art.
Acceptable art was heroic, sentimental—pictures of Nazi soldiers,

UNFINISHED BUSINESS

11

anything about German history, Austrian and Bavarian landscapes,
nudes, farmers.21 Degenerate art included Jewish painters, modern
painting, anything that Hitler didn’t like. Now, some would destroy the
degenerate art. But many degenerate paintings were sold for a lot of
money. The Nazis were hypocrites and used it to their advantage;
some even ended up in the homes of higher Nazis.
At the beginning of the big thefts and in the late ’30s, early ’40s,
Joseph Goebbels, Hitler’s minister of propaganda, decided he was
going to have two art shows in Germany. One was going to be an art
show of acceptable paintings. They were going to serve wine and
cheese. Everything was the finest quality, but there were these idiotic,
“acceptable,” paintings and sculptures. The “degenerate” art,
including works by Pizarro (who was Jewish), Picasso, Klee, Monet,
Beckman, Chagall, Matisse, and Van Gogh, was shown in dirty
warehouses; any cheese there was on the floor so mice and rats could
come in. The two shows were contemporaneous in Munich, in the
same vicinity. Goebbles’ plan was that the simultaneity of the two
shows would be “a didactic instrument to contrast order, discipline
and strength in a National Socialist-inspired exhibition with [the]
chaos [of degenerate art,] born from willful corruption by weakness
of character, mental disease, and racial impurity.”22 But the
“degenerate” art show attracted twice the viewers as that of the
official show.23
Where were the paintings stored? Many of the paintings ended
up being transported to the venerable Jeu de Paume in Paris and
catalogued there, and then important Nazis like Göring would come
and get them, as would his fellow Nazi sympathizers. Some were
destroyed, as I said. Other paintings were often put in castles or in salt
mines, where they could, in theory, be preserved forever.
21. See Ursula A. Ginder, Munich 1937: The Development of Two Pivotal Art
Exhibitions (March 18, 2001) (unpublished paper), http://marcuse.faculty.
history.ucsb.edu/classes/133c/133cproj/04proj/GinderNaziArt047.htm.
22. Id.
23. Id. The degenerate show, shown in Munich from July to November 1937
then went on tour in Germany and Salzburg, attracting over 3 million
visitors before it ended in April 1941. Id.
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American GIs admiring Manet’s In the Conservatory
Source of Photo: National Archives and Records Administration,
College Park, MD / Public Domain

People ask me about personal property. The necklace that you
saw in the Klimt painting and in the movie, Woman in Gold, was
actually worn by Göring’s wife. But it’s hard to retrieve personal
property. Say you have a spoon that’s been in your family for 100
years. How do we know it’s your family’s spoon, isolated from the rest
of the set? And finding the owners is so fortuitous. So personal
property was really not very retrievable in terms of getting it back to
the families who’d owned it. But here is an exception: A silver
collection that was labeled was going to be returned to whoever was
the heir. But, you know, sometimes, sadly, there are no heirs, because
the Nazis had killed everyone, including the babies. By way of
example, my grandmother came to America in the early 1900s. She
escaped the pogroms; obviously, Hitler wasn’t around. She had
multiple siblings and cousins. Most came to America at the turn of the
century; one stayed behind. The entire line running from the sister
who stayed was nonexistent. You couldn’t trace the people there. You
knew where they’d lived, but you couldn’t trace them. In Auschwitz,
many, many people who were put in ovens have not been identified.
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We know only that people went to the concentration camp and
probably died there. We don’t necessarily know who they were.
III

TRIUMPH: FOUND TREASURES
The movie Woman in Gold about the Klimt painting Adele BlochBauer I came out in 2015 with Ryan Reynolds and Helen Mirren. But
a movie about recovering art looted by the Nazis preceded that one,
in 2014, called The Monuments Men. (That word should be
Monuments “People.” There were many feminine members of the
Monuments Men troops, and they were just as efficient as anybody
else.) If you see that movie, you shouldn’t come away it thinking that
there were just seven members of the Monuments Men, that they
were all from the United States and they went through Europe and did
everything that had to be done. There were hundreds of people. This
was a branch, an actual branch of the U.S. Army. And many of the
people in the branch were experienced in art curation. They were art
historians, they were art dealers and the like. Not all, but many were.
You may remember, if you saw the movie, that one of the
members of the troop was a German-born Jewish kid, who had the last
legal bar mitzvah in Germany. He and his parents fled right about the
time of Kristallnacht, when they could still get out. In fact, they were
supposed to go a week later, but the rabbi came, knocked on the door
at night, saying, Take the train tonight; things are really, really bad.
They came to America, went to New Jersey, and didn't speak a word
of English. The boy, Harry Ettlinger, eventually became old enough to
go into the military in World War II. He was drafted and sent over to
Europe. Of course, the military service in United States doesn’t always
couple people with their specialty areas. This was a guy who spoke
German and had studied many subjects. And he was busy peeling
potatoes in Europe.
Now he was looking for something else. A couple of guys came
by who happened to be members of the Monuments Men. They were
looking for an interpreter, and Harry spoke German, so they took him
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on. So Harry became a vital and vibrant member of the Monuments
Men team.

Private Harry Ettlinger, U.S.
Seventh Army, Age 18
Photo: Gift of Harry Ettlinger,
The Monuments Men
Foundation Collection, The
National WWII Museum, New
Orleans, LA.

Generals Eisenhower, Patton, Bradley, and their British
counterparts were very, very conscious of the Monuments Men. When
the top brass went into a town, they talked to the Monuments Men
about how to preserve the town, how to save artifacts, how to deal
with the culture, how to restore the libraries and the synagogues that
had been burned down after the looting of their treasures.
They found lots of valuable manuscripts and artifacts in church
belfries and church basements and the like. Those who hid them did
so on the theory that they could come back and get them. Sometimes
they were hidden by the owners, the Jews and other people.
Harry, the German-American Monuments Man, went back to his
hometown in Germany and was able to retrieve from the Nazi files
some valuable artworks that had been taken from his own
grandfather! They had been shown at a local museum accompanied
by a big sign, Jews Forbidden to See This. So he’d never seen it before.
Not only did it come back to the family, but he had a chance to see it.
You can imagine the emotional experience.
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Soldiers Henry Ettlinger and Dale Ford with Rembrandt self-portrait.
Source of Photo: National Archives and Records Administration

Recovered
Rembrandt
Source of photo:
Donald Burris

There were these little
Rembrandt paintings they
found. Nobody knew that
Rembrandt had painted this.
This was inside a church, not
necessarily a belfry, but
pushed into the church.
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Most lawyers are dealing with things that occurred within a year
or two. Three, four, five years is considered a long time. I’m dealing
with acts in excess of seventy years in the past. I’m always asked, what
am I doing, and why? Well, there are a couple of answers to that. One
is that it’s a recent topic. Just a few years ago, the Munich apartment
of a man named Cornelius Gurlitt was searched in an investigation
into his finances.24 In the apartment, German authorities found 1,400
valuable works, worth billions. These were by artists like Klee,
Pizarro, Picasso—it was an amazing find. The art had been collected
by Cornelius’s father, Hildebrand Gurlitt, one of Hitler’s favorite art
brokers.
Hildebrand Gurlitt
Source of Photo: Donald Burris

The story has a relatively
good ending. Cornelius was
elderly and passed away, willing
the collection to a Berne, Switzer–
land, art museum. But in the will
he provided that to the extent the
museum could, it should find the
real owners of the art—the
families or the countries. And
that’s exactly what’s been happening in Europe, albeit slowly.
IV

TRIUMPH: RESTITUTION AND THE LAW
In the wake of our Klimt case and other rulings, Congress passed
a couple of statutes. One of them is called the HEAR Act—the
24. Suspicions of Gurlitt’s finances arose when German customs officials,
alerted by his nervousness upon being asked why he was crossing the
border from Switzerland to Germany, searched his person to find 9,000
euros—not itself a crime, but sufficiently strange to trigger further
investigation. See Sophie Gilbert, The Persistent Crime of Nazi-Looted Art,
ATLANTIC (Mar. 11, 2018), https://www.theatlantic.com/entertainment/
archive/2018/03/cornelius-gurlitt-nazi-looted-art/554936/.
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Holocaust Expropriated Art Recovery Act. It deals with certain
procedural aspects of Holocaust restitution cases, when you’re
dealing with the restitution of paintings. An interesting aspect of that
law is the bipartisan nature of the co-sponsors: they include Chuck
Schumer, Ted Cruz, Orrin Hatch, Dianne Feinstein. So there are areas
where we can get together, and I hope we will, with that kind of
strength, those “common law principles.”
This phrase comes from a lawsuit in which the First Circuit ruled
unanimously for the claimants, heirs of a Holocaust refugee whose art
had been confiscated and auctioned off for a song. In its conclusion,
the First Circuit observed that the instruments of retribution for some
of the worst wrongs one human can do another are as ordinary as
those in any other common-law lawsuit: “A de facto confiscation of a
work of art that arose out of a notorious exercise of man’s inhumanity
to man now ends with the righting of that wrong through the
mundane application of common law principles. The mills of justice
grind slowly, but they grind exceedingly fine.”25
If you saw one of the complaints that we filed, particularly a
state-court complaint, it’s about five pages. It could have been taken
from the last case that you filed—conversion, common-law accounts,
unjust enrichment—whatever you can think of in that regard. So it’s
not like I’m telling you about a brand new tort. These cases are based
on mundane but important American legal principles.
I wish I could report to you that we’ve been universally
successful in all that we do, because we represent good people, and
worthy people. But the law regarding looted art has gone in a lot of
different directions. From the ’40s to the ’70s, there were maybe
twenty cases filed in the United States—state and federal cases. But
since then, this area of law has exploded. Yet we’re a very small
fraternity/sorority: maybe two dozen lawyers in the United States,
and a small number in Europe, practice in this area. Somebody who
was just getting out of law school said to me once, “We want to start a
practice in this area.” I said, “Well, the only problem is that the average
length of your cases is about six years. If you can figure out how the
25. Vineberg v. Bissonnette, 548 F.3d 50, 54 (1st Cir. 2008) (Selya, J.).
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grocery store will give you credit during that time, so be it. Enjoy the
practice.” (In a more serious vein, though, we’ve tried to nurture some
people who want to get into the area.)
In the 1830s, an American state case came down that said the
holder of stolen property can never be the final owner, the final
technical owner, of the property. And, in American law, that basic
principle has held up for some time. It’s quite different, as I
understand foreign law, from Swiss law, for example. One of the
reactions you may have, particularly if you haven’t followed this field
at all, is that you might ask, What about bona fide purchases? Some of
those other countries say the bona fide purchaser didn’t do anything
wrong. When that defense has been raised in America, it’s gone up and
down in terms of what the courts have said, and how they view—the
alleged bona fide purchaser.
Most of our cases are settled before trial. Before the settlement
is consummated, we try to arrange for the ultimate transfer of
appropriate funds to the person who is holding the property. That
person will take the money, and the paintings will remain with the
museum or collector.
I mentioned that during the War, the Nazis even sold looted art
to Americans. That isn’t happening with looted art anymore. Now, if a
client wants to sell a painting and there is some gap in the provenance
between 1933 and 1945, you tell them they had better clear that gap.
The larger auction houses such as Sotheby’s, Christie’s and Bonhams
won’t handle it. Nor will most reputable dealers handle it, because you
never know exactly what happened in that period. In most of the
cases, the easiest part is establishing that the Nazis took the art. The
hardest part is determining the underlying circumstances by which
seizures occurred. Now, why is that?
Well, first of all, this is because European law is different than
American law regarding bona fide purchases. But beyond that are
questions as to how individual judges have ruled. Some judges, as in
New York, for example, have said that if the paintings were sold for a
grotesquely low price but the money was used for an exit visa to get
the hell out of Germany, then the sale was legitimate. It was a transfer,
and there was a quid pro quo.
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In a relatively recent case, fortunately, that rule didn’t work for
the D.C. Circuit Court of Appeals.26 The Germans tried to argue their
entitlement to the Guelph Treasure—a stunning collection of
medieval relics that had been compiled by three Jewish dealers, then
bought by the Nazis at thirty-five percent of its value, and that
eventually wound up with an agency of the German federal
government. The suit was brought in D.C., and subject-matter
jurisdiction in the U.S. depended on the same sovereign-immunity
provisions of the Foreign Sovereign Immunities Act as those in Maria
Altmann’s case. A foreign state has immunity from prosecution unless,
in this case, the property was “taken in violation of international
law”—here, genocide—and, if the property isn’t actually present in
the U.S., it is owned or operated by an agency or instrumentality of [a]
foreign state.”27 The treasure was in Berlin, not in the U.S., but the
second condition applied—not to the Federal Republic of Germany,
but to its cultural agency—the Stiftung Preussischer Kulturbesitz.
The Germans, shockingly (because they’ve been pretty fair in
general in dealing with the families, as opposed to other countries)
made arguments like, Well, you know, in the 1930s it wasn’t so bad
for the Jews yet. It wasn’t genocide to take the paintings—forgetting
about the fact that two weeks later the dealers would conceivably be
shipped off to Auschwitz. So the arguments were almost bizarre to
some of us. And the court rejected those arguments.
Perfect, and Imperfect, Clients
A lesson you all know: Never go into a deposition or even an
informal question-and-answer session without knowing the answer
to a question. In a deposition many years ago Maria was being asked
a number of basic questions. They had a picture of a room where the

26. See Philipp v. Fed. Republic of Germany, 894 F.3d 406, (D.C. Cir., July 10,
2018), affirming and remanding 248 F. Supp. 3d 59 (D.D.C. 2017), which
denied defendants’ motion to dismiss counts based on declaratory relief,
replevin, conversion, unjust enrichment, and bailment.
27. 28 USC §1605(a)(3).
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paintings had been hung in her aunt’s and uncle’s house. They asked
Maria, “How do you know these paintings were all there?”
We magnified the picture for cross examination. They hadn’t
noticed that the holes where the paintings had hung had been taped
over. You know how sometimes when a house is repainted, it doesn’t
exactly obliterate all the little holes in the wall? Maria said, “Oh, that’s
where my aunt’s portrait hung. That’s where the other portrait hung.”
Thus, Maria, who was a wonderful and appreciative human being, was
also an ideal client, based on her ability to clearly and understandably
explain the historic basis for her family’s claims.
We don’t always have the perfect client. There is also on a
regular basis a great deal of unknown provenance and background. I
have people who call me and say, You know, I just found out that my
great-grandparents or grandparents—who were Jewish—when they
were in France, they owned some valuable paintings and we think the
Nazis took them. “What do you know about them?” I’d ask. The
response: “One’s blue, one’s red.” I personally believe that I have a
certain moral responsibility to listen, to talk to these people, at least I
believe I do, because it’s only fair. A lot of people who call me have
either been actual victims of the Holocaust, or come from families who
suffered and want to redeem something important for the family—
the quality of life, the art and the culture. I would say we take one out
of ten such cases, maybe. But we try to at least hear the stories that
our prospective clients want to tell us.
And now it’s getting a little tricky, because people want to get
businesses or real estate back. Somebody called me and said, Listen,
my family owned, and had the title to, a city block in Prague. Can you
get it back for me? I said, I don’t think so. The ultimate: I got a call from
a guy in Delaware. He had lost his dental license because of something
he had done. He wanted me to handle the appeal because I got
anything back. I said, “What?!” Anyway, I was sympathetic.
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V

TRIUMPH: RESTITUTION AND RECOMPENSE
You know the history of Maria’s case. We won in each federal
court. In the Supreme Court, we not only beat Austria, but we defeated
the United States: the Solicitor General’s Office participated against
us—not because George Bush was anti-Semitic—nothing of the sort.
Instead, it was because the George Bush Administration was generally
dedicated to imposing any possible limitation on the power of a
litigant to challenge governmental executive-type actions. He didn’t
want any interference with government. There also was a thought
that somehow Austria was an important rail point for shipping
something to the Iraq War at the time—that kind of thing. So the
government formally joined the defense team in support of the
museum. So we had to fight Austria, the Austrian National Gallery, and
United States Solicitor General’s Office.
And in the audience at the time were lots of consuls general
whose countries were potentially affected. For example, another case
at the time had been brought against the French railways for
transporting people to their death. There was a case against the
Japanese for setting up brothels with women from Korea and other
subjugated countries. There were other cases against German
industrialists for taking advantage of slave laborers and, even more
horrific, for things from manufacturing the poison gas and for
delivering it to the concentration camps. But, of course, nobody in
Germany knew what was happening.
(An aside: My father, may he rest in peace, was an executive
chemist with Revlon and he used to go to Europe to testify for the
company in business cases. My dad told me that when he went to
Germany, which was not infrequent, the cab driver would pick him up
at the airport, would hear a New York accent, and for whatever reason
surmise there was a good chance my dad was Jewish and they would
volunteer reassuring phrases like, “I wasn’t part of it; I worked with
the Underground.” If the Underground had been as big as the German
populace later claimed, Hitler would have been gone in a minute!)
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Fairly soon after we won the procedural case in the Supreme
Court, we were sent to a federal magistrate for a settlement
conference. At the settlement conference, it was suggested that we go
to mandatory arbitration. A lot of our peers proposed alternatives,
asking, among other things, “What are you doing? You won in the
Supreme Court. Why would you ever go to arbitration?” As most of
you are aware, our client, after some negotiations, chose to mediate in
Austria. And in Austria, the accepted procedure is for the claimant’s
attorney to choose one arbitrator, for the defendants to choose one,
and for the two arbitrators to themselves choose a third, neutral
arbitrator. Since all three were by agreement to be Austrian, it was
further agreed that the arbitration would be held in Austria, to be
decided under Austrian law.28 Our client and we chose this Austrian
mandatory arbitration path for several reasons:
Those of you who have ever had trouble enforcing a judgment
will undoubtedly understand the first. The Supreme Court had said
that, procedurally, we could go ahead. The case had been remanded
to the district court for what would conceivably be an arduous
process. And, immediately, the firm on the other side started filing
motions I’d never heard of. There were multiple motions; my
recollection is that some of them had been denied before without
prejudice. So it was going to be a scorched-earth case on the part of
the other side. And it was going to be hard to figure out how we would
enforce a win on the merits, and (second reason) it was going to take
many years—by my estimate at least four, five years—for that to
happen. Maria was nearly ninety; she might not be around, might not
be cognizant of things. She was cognizant of them now. So we sent the
case to mandatory arbitration with her blessing.
And as you know, in the end, we won the arbitration by a
unanimous three to zero vote. We even got the arbitrator chosen by
the defendants to support our position. And the Austrians had allnight vigils, people could come visit the Belvedere, where the
paintings were then hung. Shortly thereafter, they made
arrangements to ship the paintings out unceremoniously.
28. Schoenberg, supra n. 1, at 292 (Editors’ Postscript).
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After the conclusion of the arbitration and the issuance of the
award, the L.A. County Museum offered to bring the paintings back at
the county’s expense. The museum authorities would have loved to
have purchased one in the end, but they couldn’t afford it. And they
kept them all in one room. It was fantastic to see them there, in one
place.
Adele Bloch-Bauer I, the Woman in Gold, was sold to Ronald
Lauder, co-owner of the Neue Gallery, for $135 million, which was the
highest price ever paid for a painting at the time.29 The other paintings
we got back were auctioned at Christie’s. And they got about $300
million, something like that, for the paintings. A couple of things
happened. Maria was a very benevolent woman, and she shared it
with her siblings’ descendants, even if the sibling was still living. So
three or four chains of people ended up sharing in it. I was told by an
art lawyer who attended the auction in New York that the excitement
generated was like a combination of the World Series, the Super Bowl,
and the Stanley Cup. Nobody had any idea that the paintings would
draw this kind of money.
A few articles criticized Maria, complaining that she effectively
just took advantage of the process. They would say, “She got the
money, you know. This is unfair: the painting should stay in Austria.”
Many of these critics may not have realized the significance of such
pronouncements. What they were saying in reality was that the
paintings should stay with the very same anti-Semites who drove her
out. I was told, just before the arbitration decision was announced,
that an article in a local newspaper in Vienna talked about the painting
and this outlandish lawsuit brought by these scheming lawyers from
Los Angeles. Now, I’m a trial lawyer. I represent a client. Am I
supposed to go in and tell the client I want to win for symbolic
significance, but in the end we’re going to lose? We’re going to give the
paintings back? No way. So there’s that disparity. I thought the
pronouncements and the articles were very unfair in terms of
29. Carol Vogel, Lauder Pays $135 Million, a Record, for a Klimt Portrait, N.Y.
TIMES, June 19, 2006, https://www.nytimes.com/2006/06/19/arts/design/
19klim.html.
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criticizing Maria and indirectly criticizing her lawyers. It was a lot
different in those days.
The Six Altmann Paintings
Adele Bloch-Bauer was the only subject of whom Klimt made
two paintings. Now, there’s a rumor that there was some kind of extracurricular relationship between her, a beautiful woman, and Klimt,
who was kind of a randy guy and had some five kids from different
women. Maria always officially denied the rumor. She said her mother
had told her, “I have no evidence of that.” So we’ll leave that go in
terms of what relationship, if any, developed between the artist and
his subject.

Left: Apple Tree I
Gustav Klimt
1911 or 1912
Source of photo: Donald Burris

Right: Beechwood
Gustav Klimt
1903
Source of photo: Donald Burris
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Left:
Houses in
Unterach am
Attersee
Gustav Klimt
circa 1916
Source of photo:
Donald Burris

Below:
Schloss Kammer
am Attersee III
Gustav Klimt
1917
Source of photo:
Donald Burris

For many years we
were not sure where the
other four paintings went
because the purchasers at
the Christie’s sale remained
were anonymous. But we
know one of them: Oprah
Winfrey. Oprah bought a
painting for $80 million,
something like that. And
she sold it recently for over
$100 million to a Chinese
investor. We think whoever
was the richest art-collecting Arab potentate at the time bought one
and took it back to his kingdom or country. And the many people who
handle these kinds of transactions think that Steve Wynn may have
bought one for his well-visited art museum in the Bellagio hotel in Las
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Vegas. Lauder may have bought another one for future investment.
We just don’t know. We don’t believe they’ve been destroyed; there
are rumors that they’re still around.
This was a painting
Maria was claiming that we
didn’t get; another family laid
claim to it through their one
survivor at the time. That
survivor kept insisting it was
their painting, and the court
ultimately awarded it to her
family. Maria’s attitude was, in
effect, that it was better to end
up in the hands of a survivor
than remain unrestituted.
Other Paintings Stolen, Found, and
Restituted
Pablo Picasso’s painting Femme
en Blanc (1922) had been lost. Our
efforts to recover it for our client,
a Boalt law student, were as
tortuous as the painting’s
provenance. Our client contended
that it had belonged to his
grandparents, who had lived in
Berlin before the war. When the
Nazis took over Germany in 1933,
his
grand–mother,
Carlota
Landsberg, fearing persecution,
“sent the painting to an art dealer
in France for safekeeping.”30 But
after the Nazis invaded France in

Amalie Zuckerkandl
Gustav Klimt
1917
Source of photo:
Donald Burris

30. Bennigson v. Alsdorf, No. B168200, 2004 WL 803616, at *1 (Cal. Ct. App.
Apr. 15, 2004).
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1940, they stole the painting, and Landsberg was never able to locate
it.31 At some point, the painting was purchased in France by another
art dealer and sold in 1975 for $357,000 to Marilynn Alsdorf, who
lived in Chicago.32 Alsdorf permitted the art dealer to display the
painting in his L.A. gallery in the fall of 2001.33 The following year, the
dealer told Alsdorf he knew of a potential buyer, and Alsdorf shipped
the painting to Switzerland to be sold.34
A French art dealer interested in buying the painting for a client
asked the Art Loss Register (ALR), which maintains a database on lost
and stolen art, particularly that plundered by the Nazis, to research
the painting’s provenance.35 The organization’s research unearthed
diaries of the French art dealer with whom Landsberg had entrusted
the painting, and a photograph of the interior of his apartment,
annotated “Stolen by the Germans” and the name “Carlota Landsberg”
on the reverse.36 The French Foreign Ministry informed the ALR that,
according to its files, the painting was the property of “Mme. de
Land[s]berg” while on deposit with the art dealer whose diaries the
ALR had found.37 A compensation file in a Berlin restitution office
database revealed that the grandmother had been paid DM 100,000
in 1969 for the loss of the painting to the Third Reich, “without
prejudice to her right to recover the painting if it was located.”38
In 2002, the ALR contacted our client, the law student Tom
Bennigson, and told him of the painting’s history and current
ownership and that it was then hanging in the L.A. Gallery of Alsdorf’s
art dealer. Upon their recommendation, he contacted our firm.
31. Id.
32. Id.
33. Id.
34. Id.
35. Alsdorf v. Bennigson, No. 04 C 5953, 2004 WL 2806301, at *1 (N.D. Ill.
Dec. 3, 2004).
36. Id.
37. Id. at *2.
38. Id.
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Now, Marilyn Alsdorf is a big philanthropist; she even has a wing
(the Alsdorf Galleries) at the Chicago Art Institute. Some time ago, I
went to the museum innocently with my wife and, when I walked in, I
saw the Alsdorf wing. I said to myself, Oh my God. On another
occasion, in the midst of participating in an insurance-law program,
and I was told by one of the other lawyers that we were never going
to beat Mrs. Alsdorf because she was too respected, too renowned as
a philanthropist. And he told me a second reason: When her husband
was alive, her and her husband’s best friends lived in Washington,
D.C., in a big white house. Their names were Ronnie and Nancy—best
friends with the Reagans. So there we were: a philanthropist who had
given millions and millions of dollars to the Chicago Art Institute, an
art dealer in Beverly Hills who is apparently hiding the painting she’d
bought for a song in 1975, and the defendant’s having been a friend of
the Reagans when they were still alive.
And what a nightmare. Settlement negotiations with Marilyn
Alsdorf went nowhere;39 she wasn’t going to give up the painting
without a fight. There were four or five lawsuits in two jurisdictions.
She hired an Illinois and a California law firm that collectively
threatened to make us crazy with obstructive motions. We had in the
beginning filed suit in the local California court based on claims for a
replevin and injunctive relief, and applied for a temporary restraining
order to keep the painting in California. The TRO was granted the next
day, but the painting had been shipped back to Chicago just hours
before. We agreed to let the painting stay in Chicago pending the
hearing on the preliminary injunction, but, having received the
summons and complaint for our suit, Mrs. Alsdorf moved to quash
service, claiming the California trial court lacked personal jurisdiction
over her.40 The preliminary injunction hearing was in turn stayed
pending a determination of the motion to quash in Superior Court for
the County of L.A. During the course of the state-court proceedings,
we were advised that one of the Alsdorf lawyers who’d signed the

39. Id. at *3.
40. Id.
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brief had a friendly history and a political connection with the judge.
So we filed a motion to disqualify the judge for cause. All matters were
stayed pending determination of the motion to disqualify, which,
when decided in the judge’s favor, were stayed further, pending the
judge’s ruling on the motion to quash.41 This was six months after
we’d first filed suit, and this was just the beginning. Ultimately, that
judge allowed the motion to quash for lack of personal jurisdiction,
and this was affirmed by the California Court of Appeal.42 The
preliminary hearing on the replevin claim was dismissed as moot. Our
petition for rehearing was denied. But a petition for review by the
California Supreme Court was granted unanimously.
Meanwhile, Mrs. Alsdorf filed an action for declaratory
judgment and to quiet title to the painting in federal court in Illinois.
Our motion to stay that action pending resolution of our appeal before
the California Supreme Court was granted for six months or until
California issued its ruling.43
We’d been tipped off about the Superior Court judge’s
questionable objectivity by a certain assistant U.S. attorney. While we
were waiting for the California Supreme Court to develop a briefing
schedule, we received a call from that same person, who told us he
was going down the next afternoon in order to file a lawsuit under the
government’s general jurisdiction to deal with stolen art because, as
he put it, “I think your client was screwed, and I want to help you.” He
filed the lawsuit in federal court, a civil forfeiture action alleging that
the painting had been stolen from its owner by the Nazis during World
War II.44 This case presented yet another potential jurisdictional
41. Id.
42. Id. at *4; Bennigson v. Alsdorf, No. B168200, 2004 WL 803616 (Cal. Ct.
App. Apr. 15, 2004). I’m sure many of you have got to scratch your heads:
“Wait a minute: It’s not general jurisdiction, but it’s specific. It relates to the
commercial purpose that the painting was there.” Anyway, the court threw
it out.
43. See Alsdorf v. Bennigson, No. 04 C 5953, 2004 WL 2806301 (N.D. Ill. Dec.
3, 2004).
44. United States v. One Oil Painting Entitled Femme en Blanc by Pablo
Picasso, 362 F. Supp. 2d 1175, 1178 (C.D. Calif. 2005). This was supported
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tangle, this time about which court had subject-matter jurisdiction.
Mrs. Alsdorf’s lawyers claimed she had exclusive jurisdiction because
she’d filed her quiet-title action before the government had brought
this one. But because the government’s action was not brought
against the ownership interest of another (in rem or quasi in rem) but
instead against the res, the painting itself, it was the first to do so.45
The court rejected the defense motion to dismiss on those grounds as

by the allegation that the painting had been “included, with a small photo, in
an inventory of looted paintings compiled by the Allied Command.” The art
dealer who sold the painting to Alsdorf said he’d not been told, on acquiring
the painting on consignment, that it had been a product of Nazi looting. Id.
45. In reasoning any law student would love, the court wrote,
Invoking the doctrine of prior exclusive jurisdiction, Alsdorf
argues that because she filed the Illinois action one month
before the Government brought its forfeiture action, the
Illinois court obtained jurisdiction first, to the exclusion of this
Court’s exercise of jurisdiction. The difficulty with Alsdorf’s
argument is that the Illinois court has yet to assert jurisdiction
over the res. No process has been served on the painting in
the Illinois action; the painting is not in the custody, control,
or possession of the Illinois court. Nearly a month lapsed
between the filing of the Illinois action and the current action,
and another three weeks lapsed between the filing of the
current action and the seizure of the painting. No stay was in
place in the Illinois action during that time, and yet no efforts
were made to seize the painting or deposit the painting with
the court.1
Nor has the Illinois court found it has such jurisdiction. In
its opinion staying the Illinois action (issued after process
was served on the painting in this case), the court assumed,
without deciding, that it had in rem jurisdiction. See
Claimant's Motion to Dismiss, Ex. 5 at 13.
1.

On the other hand, this Court has asserted such jurisdiction.
The painting was seized by U.S. Marshal[]s pursuant to a court
order on October 21, 2004. Therefore, this Court was the first
to obtain in rem jurisdiction over the painting.
United States v. One Oil Painting Entitled Femme en Blanc by Pablo Picasso,
362 F. Supp. 2d 1175, 1181 (C.D. Cal. 2005).

UNFINISHED BUSINESS

31

well as Alsdorf’s motion to dismiss Bennigson’s cross complaint for
replevin, etc.
We had a settlement conference before a very good magistrate.
It took one long day. Mrs. Altman paid $6.5 million dollars to
Bennigson for the right to keep the painting on the wall. But don’t feel
sorry for her. She reportedly sold it a few years later for somewhere
between $9 and $10 million. And she got to keep it on her wall, of
course, in the interim. So that had a happy ending, but it was a very
complicated case, which took up a large share of our legal time.
An easier case involved
another Klimt. We were hired;
we contacted the owners’
representatives. They said, If it’s
a Nazi-looted art painting, we’ll
give you a million dollars for it.
So with a few carefully placed
phone calls and letters to
reputable people, and some
negotiations,
our
client’s
property was restituted. The
client was happy to get it back
without too much aggravation. It
doesn’t happen that often. We
just happened to take that one
on contingency because they had no
Portrait of a Lady
Gustav Klimpt
money. We normally don’t prefer
1898/1899
contingent cases, because they’re
Photo courtesy of Donald
not necessarily fair to us or our
Burris
clients at the beginning of a case to work on a contingent basis.
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This is a Canaletto
painting located by another
one of those groups whose
mission it is to restore Nazistolen art to its true owners.
They referred the family to us.
The painting was on a
museum wall in a smaller city
in France. We contacted the
museum; they got us in touch
View of Santa Maria della
with the general counsel. She was
Salute Seen from Molo
very nice. She admitted the
Canaletto
painting was a looted painting and
1898/1899
admitted that our valuation,
Photo courtesy of Donald
approximately Burris
three million Euros at the time, was accurate. But she
said, “We don’t have the money. We’ve got to raise the money.” We
waited many months. It had been almost a year. We’re thinking, Are
we going to sue in France? What do we know about French law? And
it may be very tricky regarding the rules relating to bona fide
purchasers and the like.
Just as we’re thinking about that, we received a call from the
general counsel. She said, “We just sent 3 million euros to your firm’s
trust account on behalf of your client. We raised the money.” Two
weeks later, my wife calls me because in the mail is this gold-edged
invitation for Randy and me to attend a party in a few weeks
celebrating (!) the retention of this painting. I would have loved to go;
I couldn’t, as it turned out. But that case ran full circle.
VI

CONCLUSION
So we’ve had some successes; we’ve had some stumbles in the
road. I am proud of my clients. I’m proud not so much of my victories,
but of our victories—our clients and ours. I’ve had a very, very
interesting and rewarding time of it. The last twenty-plus years of my
legal career have absolutely been the most meaningful to me. I take
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away from these experiences, as I hope you do, a desire to keep
helping humanity as long as we’re on the earth.
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EDITOR’S NOTE:
The essay that follows was written before the Altmann case came
to its satisfactory end. Maria Altmann’s family friend Randy
Schoenberg took her case on solo before Don Burris became involved.
This is an account of his personal connection to Maria, to Austria, and
of the frustration in dealing with the Austrian authorities over
rectifying their records of Klimt ownership. As Don Burris does in the
previous article, Randy recounts the laborious and labyrinthine trek
through federal courts to approach—though not at the time of its
writing, to reach—a resolution.

WHOSE ART IS IT, ANYWAY? *
E. Randol Schoenberg **

My grandparents were all Austrian refugees from Hitler. My
father’s parents, the composer Arnold Schoenberg and his wife
Gertrud, famously fled in the middle of the night from Berlin in May
1933 several weeks after Nazi culture minister Josef Goebbels
announced that Jewish artists and intellectuals had to be expelled
from all German universities and cultural institutions.1 My maternal
grandparents, Eric and Trude Zeisl, fled Vienna on November 10,
1938, the day after Kristallnacht.2 My grandparents left behind not
only their careers and the cultural institutions that had supported
them but also large numbers of their extended families, among them
* Whose Art Is It, Anyway?, in HOLOCAUST RESTITUTION: PERSPECTIVES ON THE
LITIGATION AND ITS LEGACY 288 (Michael J. Bazyler & Roger P. Alford eds.,
2006), reprinted with the permission of the author and NYU Press.
** Partner (retired), Burris, Schoenberg & Walden.
1. My grandfather had taught since 1926 the master class for composition at
the Preussische Akademie der Künste, the most important music teaching
position in central Europe. H.H. STUCKENSCHMIDT, ARNOLD SCHOENBERG: HIS
LIFE, WORLD, AND WORK 308 (1977). He came to Los Angeles in 1934 and
taught at both USC and UCLA. From there he worked tirelessly to extricate
family and friends from the clutches of the Nazis, and in October 1938
penned his prescient essay, A Four-Point Program for Jewry, in which he
asked, “Is there room in the world for almost 7,000,000 people? Are they
condemned to doom? Will they become extinct? Famished? Butchered?”
ALEXANDER RINGER, ARNOLD SCHOENBERG: THE COMPOSER AS JEW 230 (1990). For
a more detailed account see my article, Arnold Schoenberg and Albert
Einstein: Their Relationship and Views on Zionism. 10 J. ARNOLD SCHOENBERG
INST., no. 2, Nov. 1987; Robert Craft, Jews and Geniuses, N.Y. REV. BOOKS, Feb.
16, 1989 (including article in review).
2. Eric Zeisl was also a composer of classical music. MALCOLM S. COLE,
ARMSEELCHEN: THE LIFE AND MUSIC OF ERIC ZEISL (1984).
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my great-grandfather Siegmund Zeisl, who was later deported from
Vienna to Theresienstadt and murdered at Treblinka.
I had been an avid genealogist and family historian since I was
in grade school. This hobby naturally led to an interest in the
Holocaust and its effect on my family. Not surprisingly, it was through
genealogy that I first came into contact with the Holocaust restitution
movement. An early article by Gregg Rickman,3 an aide to Senator
Alphonse d’Amato, in a genealogy magazine alerted me to the
catalogue of 1938 asset declarations submitted by Austrian Jews that
had been compiled by Dr. Hubert Steiner at the Austrian State
Archives.4 I immediately ordered files for twenty of my relatives, not
knowing then that documents such as these would become the
cornerstone for Austrian restitution efforts in the coming years.
In September 1998, an old family friend, Maria Altmann, called
me and asked if I could help her with regard to her uncle’s property
that had been taken by the Nazis. She had just received a call from
Peter Moser, the former Austrian consul general in Los Angeles (and
future Austrian ambassador in Washington), who told her that there
was talk in Vienna of returning the famous Klimt paintings that had
belonged to her uncle and aunt[,] Ferdinand and Adele Bloch-Bauer.
In December 1997 an article by Judith Dobrzynski in the New York
Times led to the seizure of two paintings by Egon Schiele that had been
loaned to an exhibit at the Museum of Modern Art by an Austrian
museum. In response, the Austrian cultural minister, Elisabeth
Gehrer, decried the seizures and declared that there were no looted
paintings in Austria. An Austrian journalist, Hubertus Czernin, set out
to prove her wrong. In a series of stories published in Der Standard in
spring of 1998, Czernin described the manner in which the postwar
Austrian authorities had managed to extort “donations” of looted
artworks from Jewish families like the Rothschilds, Bloch-Bauers, and
Lederers. Czernin quoted directly from the files of the Austrian
3. See also GREG J. RICKMAN, SWISS BANKS AND JEWISH SOULS (1999).
4. Dr. Steiner is an unsung hero of the Holocaust restitution movement who
tirelessly assisted Austrian Jewish families in retrieving documents from
the Austrian State Archives.

WHOSE ART IS IT, ANYWAY?

37

government, which told the story in black and white. In March 1948,
for example, the director of the Austrian Gallery had written to the
Austrian Federal Monument Agency asking for a “delayed handling”
of the Bloch-Bauer family’s request for export permits “for tactical
reasons.” This delaying strategy effectively forced the Bloch-Bauers’
attorney to give up the family’s claims to five Klimt paintings in order
to obtain export permits for other, ultimately less valuable works.
Minister Gehrer responded by sealing the archives and ordering
an internal investigation, which resulted in September 1998 in the
promulgation of a new law designed to return Nazi-looted artworks
that had been obtained by Austrian federal museums under duress in
the postwar period. The announcement of the new law immediately
led to speculation concerning the Bloch-Bauer collection of Klimt
paintings hanging in the Austrian Gallery. The portrait of Maria
Altmann’s aunt, Adele Blocher-Bauer, was the most famous painting
in the museum, adorning the cover of the museum’s official
guidebook. I had known the painting and seen it several times since
my first visit to Austria in 1978.
The first thing that Mrs. Altmann and I did when the new
Austrian law was passed was to write to Minister Gehrer to notify her
that the Bloch-Bauer Klimt paintings might fall under the new law. At
the time, we did not have the documents that Czernin had discovered,
but we had located internal family documents that shed some light on
the situation and could not have been known to the Austrians.
Minister Gehrer had responded initially to press inquiries by stating
that she did not think that the Bloch-Bauer Klimt paintings would
have to be returned, but the documents we had uncovered made that
premature conclusion seem doubtful. We offered these documents to
her, expecting that we would engage in a mutual process of
determining what exactly [had] happened to the paintings and
whether they should be returned under the new law.
The Austrians had other ideas. Although the new law was touted
as a model for restitution at the Washington conference, in practice
the law left much to be desired. A commission was established to
research the provenance of paintings that it identified as potentially
subject to restitution. The law permitted no claims to be made for the
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return of the artworks. Indeed, the victims (or their heirs) were
entirely excluded from the process. Moreover, the commission rarely,
if ever, sought information from victims or their families; rather, it
relied only on often one-sided and misleading documents in
government depositories. The provenance report was submitted to an
advisory board made up of government bureaucrats. That advisory
board met in secret, sought no input from the families who might be
claiming the artworks, and made recommendations to Minister
Gehrer as to which artworks should be returned.
In the Bloch-Bauer case, I was permitted to see the provenance
report before the advisory board discussed the matter. I sent lengthy
letters and requested that additional facts and documents be
included, but to no avail. The advisory board was not shown my letters
or many relevant documents that had been uncovered. I recognized
that much of the case rested on the legal issue of whether Adele BlochBauer’s will, written in 1923, established a gift of the paintings to the
Austrian Gallery when she died in 1925.
In her will, Adele had asked her husband to give the paintings to
the museum upon his death. Ferdinand viewed this request as
nonbinding, as set forth in the probate documents, because the
paintings belonged to him and not her. Yet he apparently stated in
1926 that he intended to abide by her request. Under U.S. law, Adele’s
request would have been considered precatory and nonbinding.
Ferdinand would have been free to change his mind, as he
undoubtedly did when the Nazis came in 1938 and confiscated all of
his property. Ferdinand fled Austria ahead of the Nazi annexation in
March 1938.
In 1943, the Nazis liquidated Ferdinand’s entire estate, and the
Klimt paintings moved to local museums. In 1945, just after the war
ended, Ferdinand died in Zurich and his heirs were unable to recover
the paintings. Ferdinand had left his entire estate (consisting solely of
restitution claims) to Maria Altmann and her older sister and brother.
Not surprisingly, he made no bequest to the Austrian Gallery.
I asked an Austrian attorney specializing in inheritance law, Dr.
Andreas Lintl, to draft an opinion letter on the issue of the will. I sent
this to Minister Gehrer’s section chief for culture, the chairman of the
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advisory board, Dr. Rudolf Wran, but (as he later admitted to me) it
was not distributed to the full board. Instead, Dr. Manfred Kremser,
the Austrian state attorney who was a member of the advisory board,
wrote his own opinion on the matter, misstating or ignoring much of
the evidence and the law.
After press reports signaled that the board might be preparing
to reject restitution of the paintings, I telephoned Dr. Wran and Dr.
Kremser. I was told that the advisory board had decided that it would
not entertain any discussions with claimants, that claimants and their
attorneys could not attend the meetings, and that I could not see or
respond to any reports that had been written by Dr. Kremser. Indeed,
when I offered to come to Vienna to meet with him, Dr. Kremser told
me, “You can come to meet with me at any time, but I am not permitted
to speak to you about the case.” My entreaties for fairness and due
process fell on deaf ears. Several weeks later, the advisory board
recommended against restitution of the Klimt paintings, and Minister
Gehrer immediately accepted and publicly announced that decision.
In her defense, Gehrer stated that the paintings could not be returned
because they had not been stolen during the Nazi era. She responded
to my letters attempting to correct her mistake by suggesting that if
we disagreed with her decision we should go to court.
So that is what we prepared to do. We first tried to file suit in
Austria. There were two principal impediments to a suit in that
country. First, Austria requires the payment of court filing fees in
proportion to the amount in dispute. In this case, those fees would
have reached almost $2 million, far in excess of Maria Altmann’s
assets. We therefore made an application to the court to reduce the
required fees. The application was granted, in part, with the court
finding that Mrs. Altmann would have to pay all, but no more than all,
of her available assets. Not content with this result, Austria filed an
appeal seeking to raise the fees up to the maximum level. Austria
refused to respond to our requests for many months. At that point, we
decided to look at our only other alternative—a suit in the United
States.
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The history of that suit, and the legal issues it has raised, can be
seen in district court, appellate court, and Supreme Court decisions.5
Suffice it to say that Austria has raised every procedural argument
possible. By the time the case was heard before the Supreme Court on
February 25, 2004, the Austrians were down to their last one—that
the Foreign Sovereign Immunities Act of 1976 (FSIA)6 cannot be
applied in cases concerning acts that took place during World War II.
Incredibly, the U.S. government weighed in on Austria’s side.
On June 7, 2004, the Supreme Court ruled 6 to 3 that Mrs.
Altmann’s claims could proceed.7 According to the decision, the FSIA
could be applied to all actions, regardless of when the acts underlying
the claim took place, even before the enactment of the FSIA in 1976.
The Ninth Circuit had already ruled that Mrs. Altmann’s claims fell
under the so-called expropriation clause of the FSIA because the case
concerned rights in property taken in violation of international law,
where that property was owned and operated by an agency of a
foreign state that conducted business in the United States.8 Because
the Austrian Gallery advertised its exhibits and sold books in the
United States, it could be sued under this exception even for property
not located in the United States. The Supreme Court let this decision
stand and did not review it. So, after almost four years of litigation,
Mrs. Altmann’s case will soon proceed to trial in federal district court
in Los Angeles.
Mrs. Altmann’s case is now one of the most prominent cases
making its way through the U.S. courts. Holocaust-related litigation is
incredibly difficult and time consuming, and the prospects of success,
even in exceptional cases such as Mrs. Altmann’s, are very low.
Nevertheless, in cases concerning Nazi-looted artworks, there is a
glimmer of hope.

5. Republic of Austria v. Altmann, 541 U.S. 677 (2004).
6. 28 USC §§ 1330, 1602 et seq.
7. Altmann, 541 U.S. 677.
8. Altmann v. Republic of Austria, 317 F.3d 954, 967 (9th Cir. 2002).

DEMOCRACY IN THE BALANCE: THE ESSENTIAL ROLE OF
DEMOCRATIC INSTITUTIONS AND NORMS*
Sally Yates **

ABOUT THE SPEAKER
Sally Yates is a woman who throughout her career has
demonstrated courage—courage in cases large and small, protecting
the rule of law, courage to speak out against injustice no matter what
the personal risk.
Sally’s a native of Georgia. She attended the University of Georgia
for both undergraduate and law school, and she comes from a
wonderful legacy of lawyers. Her grandmother was one of the first
women admitted to the Georgia bar. Her grandfather served on the
Georgia Court of Appeals and the Georgia Supreme Court, and her father
was also a lawyer and a judge. Sally began her own legal career at King
and Spalding, and after three years decided to go into public service. In
1989, she became an Assistant U.S. Attorney for the Northern District of
Georgia.
She has been highly praised for her skill at the bar. Upon finishing
a case with her, one of her adversaries was quoted as saying that her
cross examinations were among the best he’d ever seen, that she could
just kill a witness on the stand. “Just brutal,” he said. She was the lead
prosecutor in prosecution of the Eric Rudolph, convicted of the
Centennial Park bombing during the 1996 Summer Olympics in Atlanta.
Her success in this and other cases led to President Obama’s appointing
her as U.S. Attorney to the Northern District of Georgia in 2010; just five
* Address delivered at the Annual Convention of the International Society of
Barristers, Tucson, Ariz., 25 March 2019.
** Former Deputy Attorney General for the United States.
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years later, she became the Deputy Attorney General for the United
States.
Now, this is where it gets interesting. In January of 2017, Sally
became the Acting Attorney General. That lasted only ten days. She
heard President Trump’s executive order banning immigration from
seven predominantly Muslim countries and believed the order to be
unlawful and unconstitutional. She ordered the Justice Department not
to defend it. She believed that this was her duty, and that’s what she did.
In her message to the Department of Justice, she said, “I am responsible
for ensuring that positions we take in the court remain consistent with
the institution’s solemn obligation to always seek justice and to stand
for what is right.”1
Sally Yates has demonstrated courage in action throughout her
career. She has had the courage to do what she believes is right no
matter what the personal cost and to always, always protect the rule of
law.
I

INTRODUCTION
I’m honored to be here with a group that’s dedicated to the
ideals of trial by jury, the adversary system, and a free and
independent judiciary. But I have to tell you, when I was looking at the
website, I was more impressed when I read that your meetings are, I
think the words were, solely for fellowship and comradery and not
self-promotion or business development. Are you sure you’re
lawyers?
II

INFLECTION POINTS

When I started putting my comments together for this meeting,
I realized that my title sounds really heavy and ominous: “Democracy
1. Letter from Sally Yates to Justice Department lawyers, telling them not to
defend President Trump’s order “so long as I am Acting Attorney General,
. . . unless and until I become convinced that it is appropriate to do so.” Matt
Apuzzo et al., Acting Attorney General Orders Justice Department Not to
Defend Refugee Ban, N.Y. TIMES (Jan. 30, 2017).
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in the Balance.” But the truth is that I do think it is important for us to
reflect on the fabric of our republic and specifically the role that norms
and democratic institutions play in that fabric. For without these
democratic institutions and norms, we’d devolve into something that
was less than what our founders created and less than what our
soldiers have given their lives to protect and less than what our future
generations deserve.
Over the course of our history, not just now, we have faced
inflection points—times when we had to decide as a country who we
are and what we stand for. I believe that this is one of those times. And
when I say that, I’m not advocating for any particular political party
or even any particular policy position. We’re a diverse country with a
lot of perspectives. We have liberals and conservatives and Democrats
and Republicans, Libertarians, small government, big government, cat
people, dog people. We’re a wide range of views in this country, and,
again, that’s what makes us so strong. It’s because of that wide range
of views and because of the vigorous debate that the best answers to
the most pressing questions facing our country evolve. At the defining
moments of our country, we have grappled with the direction that we
should take. During these times, we’ve come at it from different
perspectives, but we have searched for the common ground, such
common ground that we have with one another, genuinely trying to
see the other side’s perspective rather than vilifying those who have
a different view or ascribing ill motives to people with whom we don’t
agree.
At our best moments, we have resisted those who have tried to
tear us apart and to pit us against one another. We have resisted those
that don’t honor the strength that comes from being a nation of
immigrants, a beautiful swirl of different nationalities and religions
and races, and we have resisted those who seek to weaponize that,
instead. In our best moments we have put our country before party
and the common good before our personal ambition. And at our very
best moments, at the moments that have defined what it means to be
Americans, we have stood up and acted to ensure that our country is
held accountable for its promises. We’ve lived our patriotism, not just
recited it.
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III

WHO WE ARE
So the question is, Is this going to be such a moment? Beyond all
the partisan wrangling going on in Washington, there’s something
much more fundamental hanging in the balance: Are we going to
remain faithful to our country’s core values? Our founding documents
set forth who we are—or at least who we aspire to be. I say “aspire to
be” because I think we have to acknowledge that we have not always
lived up to our founding ideals. When the Declaration of
Independence was penned, declaring that all men are created equal,
hundreds of thousands of African Americans were enslaved by their
fellow Americans. Not so long ago, all across the Jim Crow South, our
country’s very definition was defiled by lynchings and by the burning
buses of Freedom Riders and by the systematic disenfranchisement of
African American voters. And still, today, we have yet to fully realize
our country’s promise of equal justice.
But while we’ve all too often fallen short, we’ve remained
dedicated to those defining principles and our quest to form that more
perfect union. Those principles have remained, if not fully who we are,
at least who we aspire to be. Despite our differences, we as Americans
have long held a shared vision of what our country means and what
values we expect our leaders to embrace. You really don’t have to look
a whole lot farther than the Preamble to our Constitution to get a
sense of what those values are. In just fifty-two words, we set out that
“We the People of the United States” are a democratic republic. We are
not a dictatorship. In “Order to form a more perfect Union”: we’re a
work in progress, but dedicated to a noble pursuit. “[E]stablish
justice”: Our country was founded on the promise of fairness and
equality for all. “[T]o ensure domestic Tranquility.” We could use a
little more tranquility right now, but we value, we prize unity and
peace over divisiveness and discord. “[P]rovide for the common
defense”: We should never give any of our foreign adversaries a
reason to question our solidarity. And “secure the Blessings of Liberty
for ourselves and our Posterity”: You know it’s not all about us right
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now? We have an obligation, a responsibility to future generations, as
well.
Our forefathers packed a whole lot into that single sentence. Our
Bill of Rights is similarly succinct and powerful, as well, in
guaranteeing to each of us the individual liberties that we’ve come to
take for granted, but that without vigilance can erode and slip away.
Freedom of speech, our right to protest and be heard—like freedom
of religion, the essential separation between how or whether one
worships and the power of the state—and freedom of the press is a
democratic institution that’s absolutely essential to informing the
public and holding our public officials accountable.
Our shared values have another essential principle, and that’s
the rule of law. Our country’s foundational covenant is that our laws
apply equally to everyone, that no one is above the law. Even before
our independence, Thomas Paine reminded the colonists in no
uncertain terms, in a free republic, “in America, the law is king. [But]
in absolute governments, the king is law . . . .”2 And in the over 200
years since, we have lived by that defining principle.
The rule of law depends not just on the things that are written
down, but also on important norms and traditions, like apolitical law
enforcement and an independent Justice Department. While the
Department of Justice is obviously part of the executive branch, it’s
not just another federal agency. The only agency that is named for a
virtue, it has a singular mission, and that is to seek justice. It has the
authority to deprive individuals of their liberty, and it’s charged with
fulfilling our country’s promise of equal justice. And that’s why it’s a
time-honored norm through both Republican and Democratic
administrations, at least since Watergate, for there to be a strict
separation between the Justice Department and the White House on
cases and investigations. Such a separation is essential to ensure that
the power of the state is not used as a sword to go after one’s enemies
or as a shield to protect one’s self or one’s friends. And while there
may be inaction on broad policies, past administrations—again,
2. THOMAS PAINE, COMMON SENSE 18 (Jan. 1776), https://docs.google.com/
document/d/1hThywy7Gmfpxj4ypwZeU4M5GZzcn1nW4Dpk285lBaFw/ed
it.
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Democratic and Republican alike—have respectfully embraced the
rule of law requiring that prosecution decisions be made without
real—and this is just as important—or even perceived interference
from the White House. It’s really what separates us from an autocracy.
Something else separates us from an autocracy, and that’s truth.
Our Declaration of Independence begins, “We hold these truths to be
self-evident.” As you all well know, when witnesses give testimony at
trial, they are sworn to tell the truth, the whole truth, and nothing but
the truth. Every public servant from the President on down swears in
his or her oath to bear true faith, true faith, and allegiance to the
Constitution. There is such a thing as objective truth. We can debate
policies and issues, and we ought to debate those things, but that
debate has to be based on a common set of facts—on truth—and not
on fear or emotion or what people are anxious to believe.
Not only is there such a thing as objective truth, but failing to tell
the truth matters. We can’t control whether any particular public
servant tells the truth or not, but we can hold them accountable. It’s
up to us to decide whether we will insist that our public servants be
truthful or whether, either in a state of exhaustion or for some other
political or partisan ends, we simply look the other way and normalize
an indifference to truth.
As yesterday I think reflected,3 despite the current challenges
that we’re facing in our country, we should all take some comfort that
our institutions are for the most part holding right now. But holding
isn’t really good enough, because public confidence in these
institutions is equally important to the health of our democracy. It’s
not enough that the Department of Justice make decisions free from
political considerations if Americans lose their confidence that the
laws are being applied equally to all. It’s not enough that the judiciary
doesn’t bend to attacks if the public comes to believe that unelected
“so called judges” are subverting the law. And it’s not enough that the
press continues to report the news, because if the public doesn’t
believe anything that is reported, and if unfavorable stories can be
3. On March 24th, Attorney General William Barr released his own fourpage summary of special counsel Robert Mueller’s lengthy probe into
Russia’s interference in the 2016 election.
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waved away with a hand and just decried as fake news, then the road
to autocracy is paved, and we’ve become a different country.
Democracy is not a spectator sport. And that’s where all of you,
the lawyers, come in. It’s up to all of us to do more than just passively
admire the core values of our country.
Another lawyer, Bobby Kennedy, when he was Attorney
General, recognized this at another inflection point in our history.
Attorney General Kennedy gave his very first public speech as
Attorney General at my alma mater, the University of Georgia, and it
was Law Day, May of 1961. It was just four months after the University
of Georgia had to be ordered to admit its first two African American
students, Charlayne Hunter and Hamilton Holmes. In response to that
order, the students at the University of Georgia rioted. The legislature
actually tried to cut off funding to the university to prevent their
admission, and Hunter and Holmes were jeered just about
everywhere that they went on campus. So when Attorney General
Kennedy stood to speak at this Law Day ceremony, to what I can tell
you was a very tense crowd, he told them what they could expect from
his Justice Department. He told them that he agreed with Brown v.
Board of Education. But it didn’t really matter whether he agreed with
it or not, because it was the law of the land, and his Justice Department
was going to be enforcing it. He called upon each and every one of
them there to live up to our founding principles, in his words, “of
proving to the world that we really mean it when we say that all men
are created free and equal before the law.”4 And he reminded them of
the hypocrisy of words without action. He told them that on Law Day,
again his words, “[A]ll the high sounding speeches about liberty and
justice are meaningless unless people such as you and I breathe
meaning and force into it.”5
As lawyers, not only do we have a special opportunity, but I
think we have a special responsibility, to foster justice in the world, to

4. Text of Robert F. Kennedy’s speech at Law Day, University of Georgia,
Athens, Georgia, May 6, 1961, https://www.americanrhetoric.com/
speeches/rfkgeorgialawschool.htm.
5. Id.
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reveal truth, to stand up for the voiceless, to breathe meaning and
force into liberty and justice. That’s who we are. That’s what we stand
for. And with a shared commitment to our founding ideals, that’s who
we will remain.

QUESTIONS & ANSWERS
Q: Yesterday, I read the amicus brief that you signed onto with
several other former DOJ officials in Curtis Flowers v. State of
Mississippi.6 I was wondering if you could speak a little bit about that?
The amicus brief seems to be an indictment of the way the AG’s office
was used in Mississippi, in having defended what seems to be the
indefensible regarding Batson and the racially motivated peremptory
strikes in those six trials.
A: Yes, this is a death-penalty case that was tried at the state
level six different times, the same prosecutor each time, who struck—
not at every single trial, but in most every trial, if I’m recalling
correctly—all the African Americans from the venire. So you ended up
with all-white juries each time. And there was some troubling
evidence, not just with respect to, on its face, the elimination of all
African Americans, but also statements the prosecutor had made, as
well as his notes with respect to the reason for those strikes.
That just kind of goes to the very core here. As prosecutors, you
have a responsibility to be following the law and the Constitution in
every case, but obviously that is heightened exponentially when it’s a
death-penalty case. And this is a case in which several other
prosecutors, and former prosecutors, signed onto the amicus as well.
So from my understanding—I wasn’t there—but from the argument,
6. On June 21, the Supreme Court ruled that the Mississippi trial court had
clearly erred in concluding that the State’s peremptory strike of a particular
black juror in the sixth trial had not been substantially motivated by
discriminatory intent. It remarked that the “State’s pattern of striking black
prospective jurors [had] persisted from Flowers’ first trial through Flowers’
sixth trial.” Flowers v. Mississippi, No . . . , slip op at 34 (U.S. June 21, 2019).
“In reaching that conclusion,” Justice Kavanaugh wrote, “we break no new
legal ground. We simply enforce and reinforce Batson by applying it to the
extraordinary facts of this case.” Id.
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it looks like we could be looking at trial number seven. Yes. But this
time, I think there was some discussion it may be with a different
prosecutor. Yes. Seventh time’s a charm or something, yes.
Q: I read Attorney General Barr’s four-page letter regarding the
Mueller report, and I’m curious as to what you meant when you said,
“After the events of yesterday, it seems that our national institutions
are holding.” I’m just curious.
A: Yes. Look, I assume that there’s a diversity of political views
in this room, and probably a diverse spectrum of feelings about the
results of yesterday, but here’s where I come down on that. I said from
the beginning that I thought that Bob Mueller was the right person for
this job, the right person to get to the bottom of it, to look at the
evidence objectively, and to call it as he sees it. And so regardless of
where one is on the spectrum, I think we should all feel good that he
did that, and that that investigation followed its course.
Now, I do think it’s important to have more than three sentence
fragments, which is what we have, not even complete sentences, that
was in Attorney General Barr’s memo from the actual Mueller report.
And I think Attorney General Barr has recognized, given the
significant public interest in this matter, that it’s important to provide
as much of the Mueller report as possible to Congress, which will then
be provided publicly. So for us all to have that common set of facts, I
think it’s essential that the American public know what those facts are.
The way I’ve always felt about that investigation is that I would hope
nobody’s pulling for our President to have conspired with Russia.
What I was always pulling for is that the truth would come out and
that people would be held accountable if crimes were committed, and
that the American public would know what the truth is.
I think yesterday was a big step in that direction, and that
Special Counsel Mueller completed his investigation. There’s still
another really important step, and that is for his report to be made
public so we will all know what those facts are. And given that the
House of Representatives voted unanimously (and I don’t think they
vote unanimously even on naming a day Rose Day), that the Mueller
report should be provided in full with necessary exceptions for

50

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

classified information or grand-jury information—I think that’s an
important step to take. But I’ll respect that there may be people who
have differing views on that.
Q: Sally, politics in America has always been referred to as a
blood sport, but it’s getting to the point now that [it rivals Game of
Thrones]. As you talk to young people about career choices and they
consider public service, what do you tell them when they ask, Is it
worth it? and, Why should I put myself through what I’m seeing going
on in public service today?
A: You know, it used to be that just politics was the blood
sport—and maybe not even that—but it does seem that the same
blood lust is affecting public service. Look, I speak at a lot of colleges
and law schools, and it’s interesting how quickly that’s one of the first
questions I will be asked—oftentimes by more left-leaning students,
who will say, Look, I had planned on going into public service, but I
just can’t do it in this Administration. It may surprise you to hear that
what I do is spend the next ten minutes trying to encourage them to
do so, anyway, for a few reasons. One, I think we all have an obligation
at some point in our lives to do some kind of public service. It doesn’t
mean you have to go work for the government, but I think we all need
to give something back to our communities in some way or another. I
think that if we cut off the spigot for really talented young people
wanting to go into government that we’re going to feel those
reverberations far beyond any particular administration, and that’s
going to have a really negative impact on our country and on our
government. Nor are these career positions in government supposed
to be politically or ideologically based. When I was U.S. Attorney in
Atlanta, and I was hiring Assistant U.S. Attorneys, I had absolutely no
idea what their political persuasion was, and I didn’t care. That’s not
what it was about, and that’s the way it’s supposed to be. We’re
supposed to have people with a full mix of views in the career ranks
there. And if we end up skewing those ranks with people who are of
just one particular partisan perspective, that’s going to throw off that
balance as well. So I try to encourage people to go. But I will say that
some people are feeling more angst now about whether they want to
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either, (a) go into administration where they may disagree with things
from a policy perspective, or (b) just get into all of the mess of it right
now.
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***

MAGNANIMITAS: THE WONDER OF YOU
AND THE POWER OF THE TEAM *
Bill Curry **
ABOUT THE SPEAKER
Bill played professional football. His chosen position was center,
which is probably the least glamorous position on the football field, but
in a lot of ways the most important because if the center starts too soon
or too late or fumbles the transition of the football back to the
quarterback or misses his block, the play is probably not going to turn
out too well. So he’s important. Bill was the next-to-last selection in the
NFL draft. The last selection is called Mr. Irrelevant, so Bill was still at
marginal relevance, at least regarding his NFL draft position. But that
did not prevent him from going on and being selected twice All-Pro and
playing in the first, third, and fifth Super Bowls. He is the only man in
the history of mankind who has snapped the football to both Bart Starr
of the Green Bay Packers and Johnny Unitas of the Baltimore Colts. Vince
Lombardi was his first coach, Don Shula, his second, and as a young man
he learned very different leadership styles. To my knowledge, he’s the
only center who went on to become a head football coach, and he was
so good, he was selected National Coach of the Year in 1989.

* Address delivered at the Annual Convention of the International Society of
Barristers, Tucson, Ariz., 28 March 2019.
** Past head football coach for four universities and analyst for ESPN;
cofounder of AIM Sports Reputation Management, LLC, which provides
crisis leadership and success training to universities, professional
franchises, and other participants in the sports industry; author of Ten Men
You Meet in the Huddle (2008).
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Pat Conroy called Bill Curry’s book, Ten Men You Meet in the Huddle,
“the best book written about the NFL” that he’d ever read—pretty high
praise.
I.

INTRODUCTION
As a teenager, I reveled in the glory of Kipling’s Jungle Books, and
I’ve been horrified by the Disneyfication of the characters because it
misses the grace and the beauty what Kipling understood and what
we attempt to understand what he understood—some basics of life in
the jungle, and leadership, and kindness, and acceptance, and
rejection, and death, and murder, and good folks, and really bad folks.
Now this is the law of the jungle—
as old and as true as the sky;
And the Wolf that shall keep it may prosper,
but the Wolf that shall break it must die.
As the creeper that girdles the tree-trunk
the Law runneth forward and back—
For the strength of the Pack is the Wolf,
and the strength of the Wolf is the Pack.1
Carolyn and I can’t remember a time when we’ve been
welcomed by a pack of highly competitive, successful, wonderful
people the way you have welcomed us, and it’s not anything specific.
It’s just passing by in the halls, a touch on the shoulder, a handshake,
a smile, and we notice, and we appreciate your kindness, and we love
you with our hearts, so thank you for that.
It is true that I’ve been in love with this woman for over sixtyfive years. That’s literally. I announced in the sixth grade that I had
two goals in life: I intended to pitch for the New York Yankees (and I
wasn’t sure whether that was first or second). But it quickly became
clear as I became a teenager and began to watch Carolyn as she
walked up and down the hall in high school, of my two goals, number
one was to marry Carolyn Newton. Number two was to pitch for the
1. Rudyard Kipling, The Law of the Jungle (1894).
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Yankees. I didn’t think about anything else. I didn’t care about
anything else. But when I was in the sixth grade, I went home and told
my dad, “I’m going to marry Carolyn Newton.” She was already the
most beautiful creature on Earth and the smartest kid in College Park,
Georgia. He said, “That is the best idea you’ve ever had. Is Carolyn
aware of your plan?” I said, “No. She’s taller than me. She won’t speak
to me. She can outrun me, too, she says.” But I am very, very
determined and very persistent. Though I did not get to handle a
round ball in Yankee Stadium, I did play in Yankee Stadium. But it was
with an oblate spheroid, and it was in a ridiculous game in which large
people think it’s cool to run into each other a lot.
But as to the other goal, last December fifteenth, we celebrated
our fifty-sixth wedding anniversary. We’re so grateful for having been
welcomed into your pack. We know that we have people here who are
incredibly gifted, capable of predatorial behavior when necessary—
we all must be—but also capable of recognizing reality in the world in
which we live and the capacity to look inside oneself. I’ve had a great,
great experience with my life partner in recent years because we’ve
been blessed with seven grandchildren. Everything you hear about
the Super Bowl, and money is overrated (and by the way, we were
always a day late and a dollar short on the big bucks).
I was indeed the next-to-the-last draft choice. Vince Lombardi
had turned to his personnel man, Pat Peppler and said, “Peppler, there
are twenty rounds in the NFL draft. We’ve drafted nineteen players.
It’s two in the morning. I’m exhausted. I’m going to bed. Do something
humorous for the twentieth selection.” That’s how I got to the Green
Bay Packers.
Of Family and Values
The only highly touted event in life that’s not overrated is
grandparenthood. When they hand your baby’s baby to you, you don’t
have any words for that, and if you do, shoot them to me, please,
because I can’t come close. It is the most glorious and the most
wonderful thing in the world. Our son and his wife have five redheaded boys, and you’re going to hear a little bit more about one of
those. If I told you about all of them, that’s all we’d talk about. We don’t
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have time for all that, but I’ll tell you a couple of things that I’ve learned
from our beautiful grandchildren.
When I was with ESPN, I had time in the off-season, so I got a
chance to keep our granddaughters. I really learned diaper changing.
We took walks down by the pond. We just had the most wonderful
time. I would rock them, and put them down for their naps, and that
sort of thing. Beautiful Evelyn, who’s now sixteen—when she runs up
to hug me, her shoulder hits me in the chin because she’s 5’9” and
she’s gorgeous, and I’m watching the males. If one of them looks at
her, I’m going to squash his little pencil neck. But then she was a little
person, and I was rocking her, getting her ready for her nap. And I was
just whispering sweet nothings, “Oh, darling, I love you so much.”
The grandchildren call Carolyn “Yeah Yeah”—Evelyn named her
that because Carolyn is the ultimate cheerleader—and I’m Beau, so I
said, “Beau loves you so much. There’s so much I wish I could tell you.”
She said, “Well, Beau-y, there’re some things I’d like to tell you.” I said,
“Well, you can tell me anything, Sweetheart, go ahead.” She said, “Your
breath is terrible.”
I’ve been carrying this little tin with me ever since—thirteen
years and counting. I get ready to go see Evelyn when her softball
game is over, and she comes running over to hug. I’m crunching the
Altoids. For those of you who haven’t experienced grandparenthood,
the first thing you need to do is buy some of these Altoids, for sure.
Now the boys, they’re a different matter. I walk in the house.
Young Brett, who’s the middle of the five boys, so he’s always fighting
for his attention, and the oldest one, Alex, is the one that named me
Beau, and nobody knows why—they all think I’m a large toy. So Brett
was about six-years-old, and I walk in the house, and he says, “Hey,
Beau, get your ass upstairs. Let’s play video games.” I said, “What did
you say? What did you say to me? Sit down. I’m not going upstairs.
Don’t you ever speak like that. We don’t use profanity. We say please
and thank you.” He already had two teenage brothers. I knew exactly
where it came from. I said, “I’ll talk to the big boys later, but I want you
to understand that is not the way we deliver messages. You say please
and thank you. You use your manners the way your mom and dad
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have trained you. Do you understand?” “Yes, sir.” I said, “Okay. Let’s
try that again.” He said, “Okay. Beau, get your ass upstairs, please.”
So what’s the message in both cases? We have to learn to speak
a different language with our children. Our children are struggling
because they see so many contradictions in our behavior, and what’s
going on in our country right now is absolutely despicable. But I didn’t
come here to talk about politics, and I don’t care what your politics
are. I do care very much what you do about what you see that must be
addressed, and it is time, and it is now, and now is the time. What I
hope we can do today is to outline what I learned from many of the
greatest leaders of our time who happen to have participated in my
sport as coaches or players. And that didn’t make them great leaders.
What made them great leaders is what came from their hearts, and it’s
based in the basic values that made America great.
The Institute for Global Ethics, established by Rushworth
Kidder, has done research worldwide—literally, every single culture,
every single socioeconomic, religious, political construct has been
studied—on the values that are universal among human beings. They
have been boiled down, and they have been documented, statistically
proven. Kidder, God rest his soul, who was the originator of the
Institute and who wrote a great book called Moral Courage, said those
five universal things, what every momma wants for her baby, are
“honesty, respect, responsibility, fairness, and compassion.”2 No
surprises there.
Well, that’s what an NFL team needs. You want to win the Super
Bowl? You’d better have fairness, honesty, respect, responsibility and
compassion, and you’d better have no prejudice of any kind or you’re
not going to be winners. You’re not going to win the game because the
guys can’t stick together. It’s hard, and there’s a lot of rotten stuff
about the NFL that happens. But the great stuff is that you learn to love
people who are different from you when those five values are present
and when we practice them. Another reality that has kept me saying
this for the last thirty years, is what my pastoral counselor, who’s also
my psychiatrist, said:
2. RUSHWORTH KIDDER, MORAL COURAGE 10 (2005).
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Bill, there’s another aspect to this values thing that you
talk about so much. Those who practice those values
become virtuous. They become a part of you so that you
are in the habit to do the right thing—to tell the truth, and
to be fair. When those five values are present, and when
they’re practiced over, and over, and over, especially in
the context of the unexpected, [they are part of you].
II

TWO PAINS IN LIFE: YOU CHOOSE
The great Bubba Smith, 6’7”, 275 pounds, was faster than
anybody on our team, our #1 draft choice. I saw his knee obliterated
in a NFL exhibition game one night because I was standing next to the
guy holding the pole on the sideline. The official had not reacted
properly to move the markers from Bubba’s path, and Bubba took that
case to trial against the NFL. Bubba walks in—again 6’7”, 270 pounds,
a big afro, and about a $900 suit on (this was in 1977, so it would be a
$3,000 suit today)—he looked like a million bucks. He looked like a
Hollywood star, which he later became, one of the best friends I ever
had in my life. I was supposed to be a witness, and I looked at the jury
box, and I leaned over and said, “Bubba?” He said, “Yeah?” I said,
“You’re going to lose.” And he did, hands down, open-and-shut case.
The guy had stood there with a pole, Bubba’s knee wrapped around it,
but the jury decided against him. Now, the league tried to make
amends by trading him to another team and paying him big bucks
later, and it was complex; you would understand all that a lot more
than I did. But I was shocked by the outcome, not just because my
testimony was ignored, but because justice was not done, and that’s
just one small case.
Those of us who deal in conditioning and being tough in the
fourth quarter and the two-minute drill and those kinds of things, in
trying to communicate with young people, we really like simplicity.
And here is a simple way of putting an absolute truth that also is
applicable to the situation in our country today. A guy named Jim
Rohn says, “There are two pains in life, the pain of discipline, the pain
of regret. You choose.” The pain of discipline is usually brief. You have
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to run an extra lap. Don Shula makes you run another set of gassers,
so you have to stay out late after practice, but it doesn’t last very long.
But the pain of regret: when you’re prejudiced against somebody for
no reason at all or because of the color of their skin, or you look down
your nose at somebody because of their body type or their religion or
you make disparaging remarks about other human beings publicly,
thereby destroying their credibility without even knowing who they
are, when you point fingers and don’t take responsibility for your
actions, the pain of regret lasts the rest of your life. Every stupid thing
I’ve ever done, every lie I’ve ever told has come back to haunt me
again, and again, and again. I’m not pointing my finger at other people
now. I’m talking about Bill Curry and what I’ve learned, so Jim Rohn is
right about that. What happens with great leaders is that their
consistency and their creating of a culture allows their team to know
it can trust this guy, and for the leader to know he can trust his team,
and for us then to be able to trust each other. What did Tom Brady say
to his teammates when the Atlanta Falcons were leading them in the
Super Bowl 28 to 3 in the middle of the third quarter? He looked his
guys in the eye and said, “Trust the process. Keep fighting. Stay
disciplined. Play the game. Do your job. Do your job.” They did their
job. The Falcons couldn’t hold them off because they trusted each
other. A football team that is great—and I daresay in most other
ventures, any team that is great—consists of great leadership, people
who can set the course, and set the example, and take responsibility,
and create that environment with the five values so that everybody
trusts each other. But it’s also made up of a bunch of guys like me who
refuse to let each other down. My job was to hike the ball and be run
over slowly, but I had to learn how to do that, and it wasn’t fun. (Oh,
and I should tell you—I hiked a football every day for twenty years in
all those different venues, and I want you to know that at all times, our
footballs were properly inflated.)
When I was twelve years old, I woke up innocently to go to day
camp in College Park, Georgia. The most intimidating presence in the
history of the world was Bill Badgett, the great high-school coach at
College Park High. He looks up at me and says, “You’re coming out for
football.” I didn’t like football. I didn’t even watch football. But in our
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town I knew if I didn’t go out for football, I couldn’t get a date. So I
show up in the nasty locker room. There are jerseys hanging off these
posts, and they could have gone to the CDC, and the cultures
developing in these rotten, nasty, sweaty jerseys could have been
studied for decades, and we put them on our bodies. And in football,
here’s where it starts. You may be dressing next to some kid from
South Central Los Angeles whose skin is a different color from yours.
You may be from the hills of North Georgia. You can’t put your shirt
on without your teammate. You can’t pull it over your shoulder pads.
So here we are. We didn’t have any African American brothers on the
team, regrettably, because we lived in the stupid Jim Crow South,
which I learned later when I got to Wisconsin wasn’t much different
from the stupid Jim Crow North.
Nonetheless, there we are with this awful, stinky thing on, and
then we go outside, and it gets worse. They start blowing whistles. We
start smashing into each other, and they’re knocking teeth out, and—
worried about concussions? Concussions we called “blind staggers.”
We’d say, “Look, Curry has got the blind staggers. Hit him again.”
That’s how we dealt with concussions. There was no water. I’m not
complaining, and I’m not bragging. I’m just telling you how it felt for a
short, fat, lazy Bill Curry, and all I had to do was to make one decision.
It was simple: I’m quitting. It was the same thing I decided any time
things got tough.
But no. I had a problem with the quitting thing, you see, because
my father lived at our house. You didn’t quit nothing for Major W.A.
Curry. He said, “Now, I didn’t make you go out there, but you’re not
going to walk away from your teammates.” The first great lesson I
learned when I was twelve years old: You made a commitment? You’re
going to keep it, and you’re going to stay out there. You’re
uncomfortable? You’re getting beat up? Fine; learn to deal with it and
see if you can give back a little of it, but no way you’re going to quit.
No, sir, you’re not going to leave your teammates. So there I was, and
it got worse before it got better.
I did not choose to be a center. There were only eleven new
players, so they naturally start putting the best athletes in the best
positions. They’ve got ten positions to place. Tommy is the quarter-

MAGNANIMITAS

61

back because he’s got a good arm. Richard is the fullback because he’s
big and fast, and all the good positions are gone. There’s only one
position left and one short, fat, future New York Yankees pitcher
standing over there, picking my nose. I didn’t care what he did with
me. Coach Jesse Shaddix, Bill Badgett’s assistant coach, said a brilliant
thing. He looks at the huddle, and he says, “Well, Bill, I guess you’re
going to be the center,” and I thought, “No shit, Shaddix.” I’m sorry, but
I was a twelve-year-old male. I trudged over to the center position,
and he said another brilliant thing. He said, “Well, Bill, I guess you’re
going to have to learn to hike that ball.” No shit, Shaddix. So let’s talk
about this. We’ve got this thirteen-pounds-per-square-inch oblate
spheroid, and we’re going to put it on the ground. We’re going to pull
it up as hard as we can, where? Right there. You want me to pull it up
right there? Are you kidding me? Let’s talk about this, Coach Shaddix.
This is a very complex scenario that we’re contemplating here, and
Tommy Fields is going to put his hands where? I don’t want Tommy
Fields hands to go there, and what if he moves his hands early?
Somebody could get hurt here, a fate worse than death for a short, fat,
lazy Billy Curry on a football field, right?
Wrong. Four years later, I learned to hike that ball to Billy
Lothridge of Georgia Tech, who was a runner-up for the Heisman
Trophy to Roger Staubach. In the Senior Bowl at the end of my senior
year at Georgia Tech, I learned to hike that ball to Joe Willie Namath,
and a few months later, I did indeed learn to hike that ball to Roger
Staubach, and John Hewitt, and Bob Timberlake, and Craig Morton.
The week after that, I learned to hike that ball to Bart Starr and Zeke
Bratkowski. Three years later, I learned to hike that ball to John Unitas
and Earl Morrall. In various scenarios and on various teams and
situations, I learned to hike that ball to Bob Griese, and James Harris,
and Dan Pastorini, and Daryle Lamonica, and Len Dawson—the
greatest leaders in the history of our sport. I had the privilege of being
their personal protector and conveying the football to their hands for
our teams to function. That which appeared to be the worst possible
outcome for short, fat, lazy Bill Curry was the only position in all of
sports that would have allowed me to have a career, but I had to see
it, and I had to be pushed by great, great human beings. I wish I could

62

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

tell you about all of them, but it would take hours. Still, I am going to
tell you about a few of them.
My senior year in high school, my high-school counselor, Ms.
Ruby Crowe, called me in and she said, “Bill, I understand you’re
considering Georgia Tech?” I said, “Yes, ma’am.” She said, “Don’t.” I
said, “Don’t what?” She said, “Don’t consider Georgia Tech.” I said,
“Why?” She said, “Bill, they take calculus and physics. They have
National Merit Scholars at Georgia Tech. You wouldn’t survive two
semesters at Georgia Tech. You’re not a stupid boy, but you have
frolicked all the way through high school.” I went down to the library,
and I looked up the word “frolicked.”
She was right, but see, there was something that Ms. Crowe
didn’t know. My daddy was a Georgia Bulldog. I was supposed to go to
Athens. Everybody assumed I was going to Athens because I spent my
summers over there with my grandparents all the time, anyhow. But
I wasn’t going to go. See, I got out a map. I got smart, and I found out
that the closest campus to Agnes Scott College was Georgia Tech. And
guess who was going to be at Agnes Scott College? I wasn’t going to
leave her side. I haven’t left her side to this day. So, for all the wrong
reasons, I go to the Georgia Institute of Technology, utterly
unprepared, seventeen years old.
Coach Robert E. Lee Dodd, God bless him, the epitome of the
southern gentleman, one of the most brilliant football minds in
history, but also one of the most brilliant and loving mentors and one
of the toughest human beings I’ve ever known, said something like
this our first meeting, “Now, man, if you’re not a good football player,
that’s not your fault. That’s my fault because I invited you here. We’re
not going to run you off.” A lot of the schools around us were running
kids off. We were in the Southeastern Conference at the time. He said,
“We’re going to keep you here, but you are going to do one thing.
You’re going to go to class. I am a second-quarter sophomore at the
University of Tennessee, and I’m fifty-three years old. That is not
going to happen to you because you’re going to go to every single
class.” I thought, No, he can’t be serious about that. There are 100
people in my chemistry class at eight o’clock every morning, and I’m
supposed to go? No. I decided in my seventeen-year-old wisdom that
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I needed to rest more than I needed Dr. A.C. Topp, who looked like a
refugee from the British House of Lords. He had a cane. He had a little
moustache, and he walked like this, and he spoke a language that I did
not understand at all, so why would I bother to go listen? They
couldn’t possibly catch me. There were 100 kids in the class. The next
day, my name is on the bulletin board, “Bill Curry, report to Grant
Field, 5:30 a.m., Wednesday morning. Wear your running gear.” A very
happy assistant coach met me in the dark, and he said, “Bill, we’re
going to run the West stands today.” “We?” “Yeah.” I ran those West
stands, and, you know, I learned something that day—about my
fiftieth time, gagging and sobbing and wallowing in self-pity as I ran
up and down the West stands at our football stadium. I learned that
chemistry at 8 o’clock in the morning was a wonderful thing.
It’s a cute little story, but here’s the message: Two pains in life,
the pain of discipline, the pain of regret, you choose. A great man made
the decision for me. I would not have chosen to do that, but here’s the
part that matters: I never cut another class. My football coach loved
me too much to allow me to self-destruct when I could not see my own
potential. Two pains in life, the pain of discipline, the pain of regret,
you choose. I probably lasted forty-five minutes running up and down
those stadium steps. Imagine how I would feel today had I missed out
on a degree from the Georgia Institute of Technology because I was
too stupid to see my own potential? But somebody who loved me did
see it. Coach Dodd majored in caring about us.
Now, he would not say “Georgia” Bulldogs. He had no trouble
saying “Georgia” Tech, but he said “Georgie” Bulldogs and oh, the dogs
hated it. On a Saturday morning, he’d say,
Now, Georgie. Georgie is a fine football team this year.
They’re bigger than you are. They’re faster than you are.
They’re a little tougher than you are, and they’re going to
come running out on the field. They’re going to be
screaming and jumping up and down. A couple of them
are going to throw up on the sideline just to get warmed
up real good.
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We’re not going to do that. I don’t want to see any tears in
your eyes. I don’t want to see any jumping up and down.
We’re [not] going to warm up. We’re going to direct our
energy because, see, we have only one advantage against
these Georgie Bulldogs. We are smarter than they are.

The amazing thing is that we were stupid enough to believe that. He’d
say,
Now, let me tell you what’s going to happen. They’re
going to jump on you. They’re going to be tough and
mean. They’re going to beat you up some. They’re going
to probably get ahead. But if you play football the way I’ve
taught you, great field position, no mistakes on offense,
no turnovers, play great defense, they won’t be very far
ahead. Then, about the middle of the fourth quarter,
because they’ve wasted all that energy doing warm-ups
and we did not, they’re going to get tired. When they get
tired, they’re going to make a mistake, and when they
make a mistake, we’re going to get the football, and I’m
going to think of something, and we’re going to beat them.
You know what they called it? They called it Dodd luck. There’s a book
on Dodd luck. It wasn’t luck, was it? It was an understanding of his
constituency and reaching into our hearts and making us believe in
ourselves. That is God’s gift to us, and every single one of us has it.
III

MAGNANIMITAS
I worked at Baylor School in Chattanooga for two years, and as
you leave the premises, etched in stone is the Latin word—twelve
letters, five syllables—one word, “Magnanimitas.” Well, I didn’t
remember much of my Latin, so I drove back up the hill one day, and
I said, “What’s that magna whatever, magnanimitas that’s etched in
stone as you leave the campus?” They said, “That’s greatness of spirit.”
It is from the Latin. Dr. Baylor, in his last communication with his
graduates before he retired back in the early twentieth century, said,
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If I had one word with which to guide your lives, it would
be from the Latin magnanimitas. You may become a great
theologian, a great philosopher, a great husband, father,
mother, teacher, mentor, minister of the Gospel, but you’ll
never be the human being that God made you to be until
you locate your greatness of spirit, develop it, and then
give it to a cause greater than yourselves.
I want you to experiment. I’m a youth worker, so please bear
with me and just take a look at your hand. Do that, please? For you
linemen, you can look at either one. You don’t have to make a decision.
Just study those striations and those interesting whorls, and
understand this. I know you know this; I’m not stupid enough to think
you don’t understand this. But if we could do fingerprints of the
roughly seven-billion people on Earth today, there would not be
another set like the one you’re looking at because you are unique, and
you’re beautiful, and you’re precious, and you have capacities that
nobody else has, and we need you. We especially need you now, and
we especially need you in your profession because you are the
bulwark of what our nation has stood for, for 242 years. No one is
above the law, and we need for you to be encouraged, and we need for
you to be doing the very best you can, and anything Carolyn and I can
do to ever help any one of you in anything, we’ll give you our hearts,
and that’s a promise. Magnanimitas.
Now, there are people that will reach inside your chest and yank
your magnanimitas out, and Vince Lombardi was one of those. When
I got to the Green Bay Packers, I could not forgive Vince Lombardi for
not being Bobby Dodd. Coach Dodd was a gentle, kind man unless you
cut class. I had learned not to do that. He was southern. He was a
Protestant, and being a white, Anglo-Saxon Protestant, we loved to
talk about non-judgment. We are the most judgmental group of people
in the history of the world; white, Anglo-Saxon, Protestant males. I had
already decided there ain’t no way Lombardi is a Christian. He’s one
of them Catholics, and he talked funny. He was from Brooklyn. He said,
“Your religion, your family, the Green Bay Packers, those will be your
priorities. You’ll think of nothing else. Your religion, your family, the
Green Bay Packers.” And then when we got on the practice field, he
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got very confused about the order of the priorities. Somebody said,
“You know he goes to church every day.” There ain’t no way this guy
goes to church. I’ve already decided he’s not a Christian, and I make
those decisions since I’m a white, Anglo-Saxon, Protestant male. I go
to Bart Starr, one of the few guys who would talk to rookies, and I said,
“What’s this about Coach Lombardi? I’m worried about his soul
because he uses a lot of profanity, and he swears. He screams at us,
and I’m scared to death of him.” Bart said, “Don’t be judgmental, Bill.
He does go to church every day.” He said, “He’s a Catholic. He’s very
devout, and it’s not your job to judge him.” Bart is a great, great man,
but he said this: He said, “But Bill, you’re going to realize when you’ve
been working for this man about three weeks, you’re going to realize
this man needs to go to church every day.”
But Lombardi was not my biggest problem. We had a middle
linebacker named Ray Nitschke, a future Hall of Famer. He broke my
nose, my face mask, and knocked me out. That was the first day. I had
to make a decision. Am I going to hit him again? I decided I would
because I could not call Carolyn and say I’ve been cut from the team
because I’m scared of Ray Nitschke. Of course, I was terrified, but I had
to hit him again, and then I had to hit him again, and again, and again.
I decided I’m going to hit Ray Nitschke with all my heart, fair and
square, but I’m going to hit Ray Nitschke until I can play by Ray
Nitschke. Now, that never happened, but here’s what did happen. It
took about five years, but by going against the best all day, every day,
I became the best that Bill Curry could be, and that’s all we can do, and
every single one of us can do that.
We can find our Magnanimitas. We can develop it and give it to
a cause greater than ourselves. We never get too old, and we’re never
too young to do that, take God’s gifts and exercise them. What great
teams do, and especially the Packers and the Colt teams that I would
join later, we followed our leaders with all our hearts because that is
what everybody did. Lombardi’s greatest asset, his greatest
attribute—and he does not get credit for this and he should—was that
he would not tolerate racism. Any word of prejudice, any prejudiced
statement in that training camp, you were on the next Greyhound out.
You’re gone. No prejudice, and everybody knew it. We had more
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African American players than anybody in the league, and nobody
could beat us, and I used to wonder, Are they going to figure this out?
I mean we had Willie Wood and David Robinson and Elijah Pitts and
Marvin Fleming and the intimidating Herb Adderley. The most
intimidating of all was the great Willie Davis, the defensive captain.
And by the way, Nitschke was not my biggest problem, neither
was making the Green Bay Packers. My biggest problem is that I had
never been in a huddle with an African American person. I was a white
boy from College Park, Georgia. I was the next-to-the-last draft choice,
and I had a southern accent. I just looked around me, and I said, “Shit,
these guys are going to kill me. I don’t even blame them.” We were
right in the middle of the Civil Rights movement. Everybody knew
what was right and wrong. We still know what’s right and wrong,
don’t we? Don’t we really? Of course we do, but we just don’t do it. We
can’t elect people who will do it, but we must. We have to find the
people who will be honorable, who will create an environment of trust
and caring for everybody. That’s what Lombardi did, whether you
liked him or not. And Willie Davis was one of his enforcers—the great
Willie Davis, Grambling State University, working on his master’s
degree in business at the University of Chicago while being the captain
of the greatest football team of all time. The Packers were already
being called the greatest team of all time. This is before they won their
last three of five world titles in seven years. Why couldn’t anybody
beat us? Because we trusted each other, and yes, we had really good
players, but so did other people.
In that state of mind, I’m walking out of the dorm one night in
West De Pere, Wisconsin. Everything was strange. Everything was
alien. Oh, and by the way, we’re in Wisconsin. It’s August. It’s fortyseven degrees, and that ain’t right. I’m freezing. Everything is alien,
and a voice comes out of the darkness from behind me. “Bill.” I thought
it was God. I just sat down in the grass. It was Willie Davis. He said, “I’d
like to speak to you, young man,” and I thought, Oh, no. He’s going to
tell me to go home. Oh, I can’t call my Carolyn and tell her that I’ve
been cut. I said, “Okay, what is it?” He said, “I’ve been watching you at
practice, Bill. You’ve got a chance to make our team.” “I do?” “Yeah,
and I’m going to help you.” I said, “You’re going to help me?” He said,
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“Yeah, sure. When Lombardi is screaming, and spitting in your face,
and calling you names, and Nitschke is tearing your head off, and you
don’t think you can take it another minute, you come find me. I’ll get
you through it. I’ll get you through it.” Wow! You know what we called
him? We called him Dr. Feelgood. And, sure enough, Nitschke tore my
head off, and Lombardi spit in my eye and called me names. I’d get all
choked up, and I’d run and find number 87, Willie Davis, on the
defensive field. I’d say, “How do you feel, man?” He’d say, “Feel good,
man. Feel good. You can do it. You can do it.” What did the great man
do for the terrified white kid? He didn’t just help me to play and win a
bunch of hardware Super Bowl rings. He changed my life. I was
transformed by an unexpected, undeserved, unrewarded act of
kindness.
That is leadership. That builds great champions. I don’t care
what your sport is. I don’t care what your business is. I don’t care what
your pursuit is. I don’t care what your faith is or the color of your skin.
That is leadership. I’ve tried my best to thank Willie a thousand
different times. I even flew to L.A. and took him to lunch. I was head
coach of Georgia Tech by this time, and I was very impressed with Bill
Curry about this point. Of course, that didn’t last long. I sat down with
Willie, and I said, “Willie, why did you help this terrified white kid way
back in 1965?” I just couldn’t wait for him to give me back all that
potential that he’d seen. You know what he said to me? “I don’t know.”
He really did. He saw that I was full of baloney and some other things,
and he just was going to whittle me down a little bit. And then it
dawned on me: he did that for everybody. He was the captain. He
didn’t just pick out Bill Curry and encourage me. One of the reasons
you couldn’t beat us is because our leadership kept the troops
encouraged. When Lombardi got us down, he had a war council, and
Willie was the head of it. They could go to Lombardi and say, “Hey,
cool it, back off,” and he would do it. We knew that; that is leadership.
That is the creation of a culture that will not be denied whether you
liked it or not. And I did not like it, and I did not do well with it.
But the greatest half-time speech I ever heard was delivered by
Vince Lombardi in Detroit 1965. The only team that wasn’t
intimidated by us was the Detroit Lions, and they were talking trash
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before there was trash talking. They had Alex Karras, and Dick LeBeau
and Joe Schmidt and Night Train Lane and all those guys, and they
were killing us. At the half, it’s 21 to 3, and they had just intercepted a
pass and were running it in the end zone. The benches were on the
same side because we were playing in Tiger Stadium, the baseball
field, and Alex Karras, the irreverent defensive tackle, comes waddling
by, and he looks over. He could hardly see, anyhow. He could hardly
see. He looks over, and he sees Lombardi standing there. I’m standing
next to Coach Lombardi, and I can’t say exactly what Karras said—I
won’t go that far with the bad—but it was something like, “How do
you like that, you weeping, bleeping, wop.” Oh, I think, God is going to
strike him dead right here. This is Vince Lombardi. Karras is just
waddling down, and I turned to Coach Lombardi, expecting to see
those teeth, and he’s smiling. Coach Lombardi is smiling. He’s just
been insulted by a defensive tackle, and he’s grinning.
So we go in for the half, terrified. Even all those great guys were
scared of Lombardi’s tongue—his whip—and we just knew he was
going to tear us to pieces. He didn’t show up. The NFL halftime is
twelve minutes. The only time in my career our head coach didn’t
show up for the half. We’re down 21 to 3 to a very good football team.
With about thirty seconds left in the half, Lombardi steps in the room.
He looks around, and he establishes eye contact with all forty players.
Four of us were rookies. We were probably crying, and he said this,
“Men, we’re the Green Bay Packers,” and he walked out. That was his
halftime speech; the greatest halftime speech I’ve ever heard.
What do you think happened the second half? We ran them out
of their own stadium. We crushed them. They started fighting and
screaming at each other instead of us. I noticed, as a rookie. It took me
years, but years later, after I got into coaching, I understood why
Coach Lombardi had smiled when Karras gave him that taunt: because
he knew that Karras thought the game was over, and we knew the
game was not over. He didn’t have to get in there and give us all his
speeches. He gave us his speeches every day. They were all over the
walls. We had a culture so that everybody understood what the man
meant, the man with the Green Bay Packers.
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On his deathbed, after he had gone to the Redskins, I got a call
from a teammate, Bob Long, because I had gone to Super Bowl III, and
I was the only player there who had played for Lombardi and Shula,
and I’d said some terrible things about Coach Lombardi. He was
abusive, I thought. He was cruel, I thought. I was wrong, and then I
said some things that weren’t even true. I was so angry at him and so
hurt for getting rid of me, and I loved Shula so much, and I still do. But
Bob Long called me, and he said, “We’re going to go see Coach in the
hospital. He’s dying.” I said, “No. They wouldn’t let me in. I’m sure.” He
said, “I don’t care whether they let you in or not. I know where you
are. If I have to drag your big butt to the car, you’re going to the
hospital to see Vince Lombardi today.” I walk with my legs quivering,
and Marie Lombardi was the person I was really scared to see because
she had treated Carolyn as if we were her own, and she didn’t deserve
this garbage when her husband was dying. The first face I saw was
Marie, and I thought, Oh, no. She embraced me. She leads me in the
room and nudges me up to the bed. The coach’s right arm was full of
IVs, so I took his left hand and choked out something like, “Coach, I
said some things I shouldn’t have said, and I came to apologize. I also
came to tell you that you meant a lot to my life.” His body was
emaciated, but the eyes were exactly the same. He looked me right in
my soul, and he said, “You can mean a lot to my life if you’ll pray for
me,” and I promised that I would, and I had to leave the room. I
couldn’t . . . I had to leave the room. I promised I would pray for him.
What had the great man done when I least deserved it? He had
forgiven me when I least deserved it, which validated every word he
ever said about his faith; his religion being first in his life. I left that
hospital, and my prayer was that when I face that moment, I hope I
can face it like he did. So that is greatness of spirit. That is a leadership.
Don Shula. My very first game for Don Shula, he allowed me to
be the special-teams captain. I was so excited. Carolyn had just had
our brand new baby girl, five weeks old. She’s going to fly in that week,
and Shula is making me special-teams captain. I’m so excited, and I’m
getting to play for the great Don Shula. Right in front of our bench, I
clipped a guy on an eighty-yard punt return about the middle of the
third quarter. Shula runs on the field, grabs me by the shoulders,
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shakes me, and screams some things that would have made Lombardi
proud. (Well, if you come on the field with us, we’re not nice people.
There are not any nice people on the field. The NFL is a jungle. Kipling
would have loved to write poems about the NFL.) I didn’t think about
its being Don Shula. He screamed in my face. I screamed back in his
face with the same kind of language he used with me because I didn’t
think I’d clipped the guy. Tuesday morning, we were watching the
film, and the assistant coach said, “Curry, is that a clip?” I said, “Might
be.” He said, “Well, let me make a suggestion. The next time you decide
to dog-cuss the head coach, you make damn sure it’s not a clip. Do you
understand me?” I said, “I believe I got it.”
So here I am. Carolyn is flying in with our baby girl, and I’m going
to have a one-game career with the Baltimore Colts. So I went and
found Don Shula. He took me back in the equipment room, and I
looked him in the eye, and I said, “Coach, I’m so sorry. I was out of line.
I will never do that again. But you did come across the white line.
You’ve told us to be very aggressive out there, but I shouldn’t have
screamed at you like that, and I want to apologize.” You know what he
said? He smiled, and he said, “I kind of liked that. Just don’t clip the
guy.” Now, do you think we played hard for him? We played our guts
out for him because he learned to know each of us, what we were
made of. He wanted us combative. He didn’t want us cheating. He
warned us. He said, “We’re going to be the least penalized team in the
league and also the most aggressive,” and that’s exactly what we were,
and nobody could beat us, either. Also, no racism, none—more African
American players than other teams.
Now, these guys were ahead of their time in so many ways that
this could go on forever, but I’m down to triple zeros, and I want to
close with just this reminder of what is in this room, and I don’t think
I’m exaggerating. But I want you to take your magnanimitas, your
unique gift, and I want you to join it to the person next to you. I wish
we could reach across these aisles. That would be a great picture to
send to Washington. This works better if you’re sitting next to
somebody you don’t particularly like. I want you to remember with
me this significant fact because I know you know it. But when we join
hands, when we reach across the racial barriers, and the political
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barriers, and the religious barriers, and all the political barriers, and
the legal barriers, when we reach across and reach out to each other,
our capacity to do what is required to change this nation does not
increase arithmetically. It does not increase geometrically. It
increases exponentially in a heartbeat. There is the potential in this
room to change the United States of America. That’s a promise. God
bless you. Thank you so much.

