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AUTHOR'S NOTE:
CIVIL RIGHTS-PAST, PRESENT, AND FUTURE

*

Fred D. Gray**
This note was intended to precede the reprinting of Mr. Gray's
address in the last issue, but was erroneously,and regrettably,omitted.
That address was presented at the Barristers'convention at Nevis, the
West Indies, in March 2001, and originally published in the Quarterly
the following year.
Ed.
Eleven years ago I delivered the speech, "Civil Rights-Past,
Present, and Future." As I review what I said then, I reaffirm those
thoughts. Basically, what I stated then remains equally true today,
and, unfortunately, the matters needing correction then are still
wanting eleven years later. However, we have made tremendous
progress since that time.
The Tuskegee Human & Civil Rights Multicultural Center, a
lasting memorial for the men in the infamous Tuskegee Syphilis
Study, as discussed in that speech, has been developed. Today, in
2012, the museum is open and one of the best small museums in the
country. It is located in downtown Tuskegee, Alabama. We invite you
to visit and support it. The website is www.tuskegeecenter.org.
The Civil Rights Movement was started primarily for the
purpose of obtaining civil rights for African Americans. It has been
expanded, though, to include women and other minorities and
groups as noted in the Afterword by student Hyatt Howard.

• Address delivered at the Annual Convention of the International Society of Barristers,
Four Seasons Resort Nevis, Charlestown, Nevis West Indies, 15 March 2001.
•* Gray, Langford, Sapp, McGowan, Gray & Nathanson, Tuskegee, Alabama.
Fellow, International Society of Barristers.
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The movement we started with the Montgomery Bus Boycott
in 1955 and what many others have done since that time contributed
greatly to the election and reelection of Barack Hussein Obama as
the 44th President of the United States. The President and the
Inaugural Committee acknowledged that fact by having as the first
entry in the 2009 Inaugural Parade a replica of a Montgomery city
bus.
Finally, the struggle for equal justice under the law continues,
and it needs your help to be fully realized.

CLOSING THE COURTHOUSE DOORS*
Erwin Chemerinsky**

I
INTRODUCTION

Last year, in a case that received very little media attention, the
Supreme Court held that no taxpayer could come to federal court to
challenge a state law that provides tax credits for children who go to
parochial school. The case was Arizona Christian School Tuition
Organization v. Winn.' It involved an Arizona law that allowed
individuals to get a $500 tuition tax credit if they gave money to a
school tuition organization. Statistics showed that virtually all of the
money from these tax credits went to evangelical Christian and
Catholic schools. A taxpayer challenged the tax credit in federal
court, arguing that it was an impermissible establishment of religion
in violation of the First Amendment to the Constitution. The United
States Court of Appeals for the Ninth Circuit, reversing the district
court below, agreed. The Ninth Circuit said that Arizona had acted
with the "'purpose' or 'effect' of advancing religion," in contravention
of the Establishment Clause of First Amendment.2
The United States Supreme Court, in a 5 to 4 decision, reversed
the Court of Appeals, saying that taxpayers had no standing to
challenge this program. 3 Earlier, the Supreme Court had said that a
Address delivered at the Annual Convention of the International Society of
Barristers, Newport Coast, California, 17 April 2012.
** Founding Dean, University of California-Irvine School of Law.
1. 131 S.Ct. 1436 (2011).
2. 562 F.3d 1002, 1011 (9th Cir. 2009) (quoting Zelman v. Simmons-Harris, 536 U.S.
639, 648-49 (2002)).
3. 131 S. Ct. at 1340.
*
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taxpayer could go to federal court to challenge government
expenditures advancing religion. 4 But Justice Kennedy, joined by
Chief Justice Roberts and Justices Scalia, Thomas, and Alito said that
there's a difference between government expenditures advancing
religion and a tax-credit program advancing religion,5 so no one
would have standing to challenge the latter.
Justice Elena Kagan wrote an impassioned dissent. She said
that this was a distinction without a difference. 6 Now, so long as the
government uses the mechanism of tax credits, it can give unlimited
amounts of money to parochial schools. There is no stopping point.
The government can give tax credits to people who buy religious
icons or who give money to religion in other ways. The majority's
decision, Justice Kegan said, eviscerates the Establishment Clause of
7
the First Amendment.
If the Supreme Court had held outright that the government
can give unlimited amounts of money to parochial schools, that
would've been the headline of every newspaper. But when the
Supreme Court says no one has standing to go to court to challenge
such an action, no newspaper pays any attention.
I begin with this example because I think that the most
important theme in the now almost seven years of the Roberts Court
has been how it is closing the courthouse doors. And what is
particularly insidious about the Court's doing this is that, since these
are procedural decisions, nobody's paying any attention. What I'd
like to do is give you several areas where the Supreme Court is doing
4. See Flast v. Cohen, 392 U.S. 93, 102. The Court held that taxpayers have standing
to challenge a tax when (1) the plaintiffs status as a federal taxpayer is "logical[ly]
linked" to the legislation challenged and (2) the plaintiff establishes a "nexus"
between that status and "the precise nature of the constitutional infringement
alleged."
5. 131 S. Ct. at 1447.
6. Id. at 1452.
7. See id. at 1462 ("[B]y ravaging Flast in this way, today's decision damages one of
this Nation's defining constitutional commitments. 'Congress shall make no law
').
respecting an establishment of religion ....
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this. For each area, I want to pick examples of cases from just last
year. I could select many other cases over the past seven years, but
with one exception, every decision I'll mention is from just last term.
And I want to suggest to you that the sum is even greater than the
parts that I'm going to describe.
II
CLOSING DOORS
Maybe this is merely about a quite conservative Supreme Court
advancing conservative interests by keeping people out of court. But
I want to suggest to you that I think something even more profound
is going on. I think that the Supreme Court is losing faith in our
adjudicatory system.
So I want to talk about four areas here. First, I want to talk
about how the Supreme Court is closing the courthouse doors to
those who want to sue corporations. Many have remarked that one
of the core characteristics of the Roberts court is that it's very probusiness. I think it's the most pro-business court that we've seen
since the mid-1930s. The case that everyone's familiar with here, of
course, is Citizens United v. Federal Election Commission,8 in which
the Supreme Court held that corporations can spend unlimited
amounts of money to get the candidates they choose elected or the
candidates they oppose defeated.
A. Those Suing Corporations
Corporations have been on the winning end of cases appealed
to the Supreme Court in another meaningful way: The Court is
closing the courthouse doors to those who want to sue corporations.
One example of this is a decision from last year-AT&T Mobility LLC
v. Concepcion.9 AT&T was advertising free cell phones. The
8. 130 S. Ct. 876 (2010).
9. 131 S. Ct. 1740 (2011).
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Concepcions, a married couple, went to get their free cell phones.
They, like all of us, signed an agreement to get their cell phones.
They-my guess is, like all of us-didn't read the agreement that
they were signing. Had they done so, they would've seen that it
included a clause that any dispute with AT&T arising from the cell
phones or the service would have to go to arbitration. They couldn't
sue AT&T in court.
The Concepcions were surprised when they got the bill for the
first month to see that each of them was charged $30.22 in sales tax.
They thought that AT&T was giving them the phones for free. They
believed that any charge was inconsistent with that promise. They
filed a complaint against AT&T in federal court; their suit was
consolidated with an existing lawsuit against AT&T-a class actionfor false advertising and fraud in connection with the cellphone
offer. 10 The class action alleged that since AT&T had promised "free"
cell phones, it should have absorbed the sales tax, not have passed it
on to the consumers.
AT&T, though, moved to have the Concepcions' claim dismissed. AT&T invoked a 1925 federal statute, the Federal Arbitration
Act. Many of you, of course, are familiar with that Act and litigate
under it all the time. It says that for contracts in interstate commerce
containing arbitration clauses, those arbitration clauses are to be
enforced unless they are revocable under state law. In California,
where the Conceptions lived, the state supreme court had ruled that
routine arbitration clauses in consumer contracts are not
enforceable." The California Supreme Court had referred to them as
contracts of adhesion. So the Ninth Circuit Court of Appeals ruled
against AT&T, saying that, since under California law this was a
12
revocable clause, it didn't have to be given effect.

10. Id. at 1744.

11. See Discover Bank v. Superior Ct., 113 P.3d 1100 (Cal. 2005).
12. Laster v. AT&T Mobility LLC, 584 F.3d 849 (9th Cir. 2009).
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The US Supreme Court, in a 5 to 4 decision, reversed. 13 Justice
Scalia wrote for the court, joined by Chief Justice Roberts and
Justices Kennedy, Thomas, and Alito. Justice Scalia began by extolling
the virtues of arbitration over court adjudication in terms of
efficiency. Justice Scalia then talked about the ill effects of class
actions on businesses-in particular, forcing the latter to settle even
nonmeritorious claims. 14 He said that, as a result, California law was
preempted, precluded, by federal law. The Concepcions would have
to go to arbitration if they wanted to bring a claim against AT&T.
Justice Stephen Breyer wrote a strong dissent. He said that the
alternative here isn't hundreds of thousands or millions of separate
claims against AT&T. The alternative is few, if any, claims. Few, if
anyone at all, would go to court or even to arbitration for $30.22.
So the importance of class-action suits comes in situations like
this, in which a large number of people each loses a small amount of
money. This case is important, as you know, because arbitration
clauses are increasingly ubiquitous in contracts. They're found in
consumer contracts like this case; they're found in employment
contracts; they're found in medical contracts.
Not long ago I went to see a new eye doctor for the first time
and the receptionist gave me a big stack of papers to fill out. In the
middle was a form that I was asked to sign, in which I'd agree that
for any claims against the eye doctor I'd have to go to arbitration. I
couldn't go to court. I asked the receptionist if the doctor would still
see me if I didn't sign that form, she said she didn't know, nobody
had ever asked that question before. I've now heard from many
people of physicians who won't see patients unless they sign
arbitration agreements.
Around that same time I bought a new Dell computer. As you
know, in order to use a computer for the first time you have to click
13. 131 S. Ct. at 1753.

14. See id. at 1752 (alluding to "the risk of 'in terrorem' settlements that class
actions entail....").
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that you've read the terms and agree to them. I usually just click,
"Agree" and use the machine. But in this instance I decided to read
the terms, and, sure enough, there was a paragraph that said that if I
had any claims against Dell arising from the computer, I agreed to go
to arbitration. I couldn't go to court.
I wrote Dell a letter saying I did not agree to this paragraph,
and by opening the envelope of my letter, they agreed that if we had
a dispute I could take them to court.
Dell did not write back, but the computer still works.
The Concepcion case is one of a series of Supreme Court
decisions over the last few years-all 5 to 4, all split along ideological
lines-strongly favoring arbitration over court adjudication. I find it
troubling to see a majority of the Supreme Court speaking with such
disdain about our court system, our adjudicatory process. And of
course, Concepcion is one of many cases in which the Supreme Court
has expressed great hostility to class actions.
In another case last term, Wal-Mart Stores, Inc. v. Dukes,15 the
Supreme Court by the same 5 to 4 margin said that there could not
be a class action by as many as 1.5 million women employees of WalMart who alleged gender discrimination in pay and promotion.
Let me give you one other case, though, from last term, about
the Supreme Court's closing the courthouse doors to those who seek
to sue corporations. And, again, it's a case that probably affects many
of you. It's a case called Pliva v. Mensing,16 decided on June 23rd of
2011. The issue was whether makers of generic drugs can be sued
for the failure to adequately warn patients of possible side effects.
In 2009, in Wyeth v. Levine,17 the Supreme Court held that
makers of drugs could be sued on a failure-to-warn theory. Wyeth v.
Levine involved a musician in the state of Vermont, Diane Levine. She
was suffering a severe migraine, and she went to the hospital
15. 131 S. Ct. 2541 (2011).

16. 131 S. Ct. 2567 (2011).
17. 555 U.S. 555 (2009).
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emergency room for treatment. She was given Demerol to counteract
the pain she was suffering, and she was giving Phenergan to
counteract her nausea. Phenergan is a highly corrosive substance;
that's why it's supposed to be given diluted in a saline solution
through an IV drip. Instead, it was given to her directly in a shot, a
so-called IV push. Because of the corrosive effects of Phenergan, she
developed gangrene in her arm and her arm had to be amputated.
She sued the drug company for failure to adequately warn the
patients. Wyeth, the drug company, said that its warning label had
been approved by the Food and Drug Administration, so any claim
against it was preempted.
The Supreme Court, in a 6 to 3 decision, ruled in favor of Diane
Levine. Justice John Paul Stevens wrote for the Court. He explained
that drug companies can always engage in more speech to warn
patients and their physicians of side effects: Drug companies can ask
the FDA to change the wording on their labels. Drug companies take
out ads all the time on TV and in newspapers; they can warn people
of side effects. Drug companies can send out "Dear Doctor" letters to
physicians.
Well, the issue in Pliva v. Mensing was this: Can a maker of a
generic drug be sued on a failure-to-warn theory? This case involved
a drug that's often prescribed to speed digestion for those with
diabetes. It's now known that about thirty percent of prolonged
users will suffer horrible, irreversible, neurological side effects. The
drug now has the strongest black-box warning. The case involves
two women in different parts of the country who took the drug and
suffered these side effects. They sued on a failure-to-warn theory.
The Supreme Court, in a 5 to 4 decision, held that makers of generic
drugs cannot be sued on a failure-to-warn theory. Justice Clarence
Thomas wrote for the Court, joined by Chief Justice Roberts and
Justices Scalia, Kennedy, and Alito. Justice Thomas wrote that the
Hatch-Waxman Amendments to the Food and Drug Act say a generic
drug can be sold if it's chemically the same as the brand name and it
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has the same warning label as for the brand name. Justice Thomas
said because the generic drug has to have the same the warning label
approved for the brand name drug, a drug company can't be sued on
a failure-to-warn theory. Justice Sotomayor wrote a heated dissent.
She said it makes no sense that the same chemical compound can
lead to a lawsuit if it's the brand name but not the generic. The whole
point of the Hatch-Waxman Amendments was to protect consumers,
she said, and this undermines it.
The reason this decision matters, of course, is that seventy-five
percent of all prescriptions in the United States are filled with
generic drugs. If there's a generic equivalent to a brand-name drug,
that number rises to ninety percent. None of these drug companies
can any longer be sued on a failure-to-warn theory. All of the
patients who are injured in this way have simply had the courthouse
doors closed upon them.
B. Those Suing Governments and Government Officials
The second area I want to talk about this morning is the way in
which the Supreme Court has closed the courthouse doors to those
who want to sue governments and government officials. I believe
that the preeminent purpose of the United States Constitution is to
check the actions of the government and those of government
officials. Therefore, I believe the preeminent purpose of the judicial
system is to provide that check to enforce the Constitution and other
laws. But in a series of cases the Supreme Court has made it much
more difficult for injured people to sue their government or
government officials.
For example, recent decisions by the Supreme Court have
greatly expanded the sovereign immunity of state governments,
making states immune from suits, even by people who suffer
discrimination or other injuries. Let me pick two cases from last year
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to illustrate. One is a case called Connick v. Thompson.18 John
Thompson spent eighteen years in prison, almost all of them on
death row for murders he had not committed. At the time he was
being tried for these murders, one of the assistant district attorneys
was given blood evidence that allegedly came from some jeans
Thompson had been wearing at the time of an armed robbery that
was linked to the murder.
The law under the Constitution and the Codes of Professional
Responsibility is clear that the assistant district attorney was
required to turn the blood over to the defense for testing. The
assistant district attorney didn't do it. He hid the blood evidence.
Thompson was convicted. He was sentenced to death. Many years
later, when the assistant district attorney was literally on his death
bed dying of cancer, he told another assistant attorney how he had
hidden the evidence. That assistant district attorney told no one.
Only weeks before Thompson's scheduled execution, through a
series of coincidences, the lawyers found out about the blood
evidence. It was tested. Not only did it not match John Thompson's
DNA, it didn't even match his blood type.
Thompson was retried. He was acquitted.
A great deal of other evidence was found showing that
Thompson had been innocent. He brought a civil suit against the
district attorney's office, saying its attorneys had clearly violated his
constitutional rights. The district attorney didn't deny that his
assistant DAs had violated the Constitution, but said his office should
be held immune.
The Supreme Court, 5 to 4, reversed the jury verdict finding the
district attorney's office liable for failing to train its prosecutors,
resulting in a violation of Thompson's constitutional rights. The
Court said that the government could not be sued for this
constitutional violation. Justice Clarence Thomas wrote for the Court

18. 131 S. Ct. 1350 (2011).
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and was joined by Chief Justice Roberts and justices Scalia, Kennedy,
and Alito. Justice Thomas said a local government can't be sued if
there's only one instance of a constitutional violation.
Now, as justice Ginsberg pointed out in her fervent dissent,
how could it be said here that there was just one instance of a
constitutional violation? At least five different assistant district
attorneys in Louisiana had known of this blood evidence over an
eighteen-year period, and none had spoken up. In fact, in this single
case, this wasn't the only instance of failing to turn over evidence.
The police had an eye witness to the murders who had described the
assailant as having short hair. Thompson at the time of the murders
and arrest had a large afro. As Justice Ginsberg pointed out, there
was strong evidence of a pattern of such violations by the district
attorney's office in New Orleans, but the Supreme Court closed the
courthouse doors on Thompson and those like him, saying that one
constitutional violation isn't enough, even if it means a person
spends eighteen years in prison for crimes he didn't commit.
My other example here-also from June of 2011-is a case
called Ashcroft v. al-Kidd.19 Abdulla al-Kidd was arrested at the Dulles
International Airport and held on a material-witness warrant. In
other words, he was held on a warrant that he was going to be used
as a material witness in a federal criminal prosecution. He was taken
to a federal maximum-security prison. Over a period of time, he was
transferred to two other federal maximum-security prisons. When
he was transferred it was always in full handcuffs and shackles.
When he was released, he was placed under house arrest. His wife
left him. He lost his job. Abdulla al-Kidd was never accused, arrested,
indicted, or convicted of any crime. In fact, Abdulla al-Kidd was
never used as a material witness. It turns out that the government
never meant to use him as a material witness. Instead, the
government wanted to question him about a friend who they

19. 131 S. Ct. 2074 (2011).
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suspected was involved in terrorist activity. So the government got a
warrant to hold al-Kidd as a material witness to question him about
whether his friend might be so involved.
Upon his release, al-Kidd sued the attorney general who had
authorized this detention. The United States Court of Appeals for the
Ninth Circuit ruled in al-Kidd's favor. 20 Judge Milan Smith wrote an
eloquent opinion. It's worth mentioning that Judge Smith was
appointed by President George W. Bush; no one would ever speak of
him as a liberal. But he wrote a scathing denunciation of the attorney
general's practices. He said that any government official, let alone the
Attorney General of the United States, should know that it violates
the Fourth Amendment of the Constitution to hold somebody as a
material witness if there was never any intent to use the person as a
material witness.
The United States Supreme Court reversed. Justice Scalia wrote
the opinion for the Court. Justice Scalia said the underlying motive of
government officials doesn't really matter, so long as they had a valid
warrant. Here they had a warrant to hold al-Kidd as a material
witness. But, Justice Ginsberg pointed out in her dissent, how can it
be said there was a valid warrant here if there's never any intention
to use al-Kidd as a material witness? Moreover, in its getting the
material-witness warrant, the government had never told the
magistrate judge that al-Kidd's wife and children were American
citizens; it had never told the magistrate judge that al-Kidd was
already answering all the questions being put to him by federal
authorities.
Nonetheless, the Supreme Court majority said that Ashcroft
and the other government officials who had authorized the detention
were immune from suit and could not be held civilly liable. We don't
know how many others-dozens, hundreds of thousands of
individuals-have been held as material witnesses in the same way

20. al-Kidd v. Ashcroft, 580 F.3d 949 (9th Cir. 2009).
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as al-Kidd, but none of them has any recourse, no matter what
injuries they ultimately suffer because of that detention.
C. Criminal Defendants
A third example of closing the courthouse doors is closing them
to criminal defendants. One of the most important changes in the law
over the last several decades has made it far more difficult for those
convicted of crime to be able to go to federal court with a writ of
habeas corpus. The notion of habeas corpus is that if any person
believes he or she is being wrongly held, he or she can go to court to
demand release. Habeas corpus comes to American law from English
law, where it was referred to as the Great Writ. Article 1, section 9 of
our Constitution says that Congress can't suspend the writ of habeas
corpus except in cases of rebellion or invasion.
But in a series of judicial decisions and in the Supreme Court's
interpretation of a federal statute adopted in 1996, the Court has
made it ever more difficult for individuals, even if they claim to be
innocent, to gain any relief from appealing their convictions. Of all
these cases, none may be more important than the one that came
down last spring, a case called Cullen v. Pinholster.2 1 Even the many
of you who are lawyers here, unless you practice in this area, you
may never have heard of Cullen v. Pinholster.A former student of
mine who does death-penalty work says that, for a lawyer, this was
most important case to come down in over twenty-five years. The
case involves a man nearby here in Los Angeles who was tried and
convicted of three murders. The day the jury came back with its
verdict, the assistant district attorneys went to the judge and said
they wanted to schedule the penalty phase for the jury to consider
whether to impose the death sentence. The defense lawyers
objected. California law has requirements as to what the prosecutors
must do in order to seek the death penalty, and the prosecutors here

21. 131 S. Ct. 1388 (2011).
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had not followed those statutory procedures. The judge overruled
the defense attorneys' objections. The judge offered to grant a
continuance so they could prepare a mitigation case. But the defense
council said, never mind-that they doubted additional time "would
22
make a good deal of difference."
The judge scheduled the penalty phase for six days later, on a
Monday. The defense lawyers presented no evidence to speak of in
terms of mitigating circumstances that might cause the jury not to
impose the death penalty. The only witness at the penalty phase for
the defense was the defendant's mother, and by all accounts she was
not an effective witness. The defendant was sentenced to death. The
California Supreme Court affirmed the sentence.
Pinholster, who now had new lawyers, then filed a petition for
habeas corpus in federal court. He presented strong evidence of
ineffective assistance of counsel. For example, he had declarations
from his trial lawyers that they had done no investigation as to
possible mitigating circumstances that might have helped the jury to
recommend something less than a death sentence. He had
declarations from his elementary-school teachers and family
members that he'd been seriously abused as a child. The Supreme
Court had said that such evidence of abuse constitutes mitigating
circumstances in a death-penalty case.2 3 The lawyers also had
evidence from doctors that Pinholster had serious mental
disabilities, including a seizure disorder and being bipolar.
The federal district-court judge held an evidentiary hearing
and, on the basis of that hearing concluded that there had been
ineffective assistance of counsel and that there should be a new
penalty phase. The United States Court of Appeals for the Ninth
Circuit affirmed, 8 to 3, in an en banc ruling.
22. 590 F.3d 651, 657.
23. Wiggins v. Smith, 539 U.S. 510, 535 (2003) (Regarding evidence augmenting
petitioner's mitigation case, "severe privation and abuse" experienced as a child
was evidence of "the kind of "troubled history we have declared relevant to
assessing a defendant's moral culpability.").
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The Supreme Court reversed. Here, too Justice Thomas wrote
the opinion for the Court. Justice Thomas said that a federal court
cannot hold an evidentiary hearing considering a habeas corpus
petition. Rather, in considering a habeas corpus petition, a federal
court is limited to the record that is before the state court.
Justice Sotomayor wrote the strong dissent. She asked, What of
a situation in which somebody comes up with new evidence after a
conviction that shows that he or she is actually innocent, evidence
that exonerates the person? Or what of a situation like that here in
which the person has strong evidence of ineffective assistance of
counsel? Justice Sotomayor pointed out that a federal statute, 28
U.S.C. § 2254(e)(2) expressly permits federal courts to hold
evidentiary hearings on habeas corpus.2 4 But now the Supreme
Court has said, No evidentiary hearings.
Right after the case came down, a federal district-court judge
from here in Orange County said he was about to overturn a death
sentence based on an evidentiary hearing he had held, but now he
couldn't do so.

24. Sec. 2254(e) reads as follows:
(1) In a proceeding instituted by an application for a writ of habeas corpus by
a person in custody pursuant to the judgment of a State court, a determination of a factual issue made by a State court shall be presumed to be correct.
The applicant shall have the burden of rebutting the presumption of correctness by clear and convincing evidence.
(2) If the applicant has failed to develop the factual basis of a claim in State
court proceedings, the court shall not hold an evidentiary hearing on the
claim unless the applicant shows that-

(A)the claim relies on(i) a new rule of constitutional law, made retroactive to cases on collateral
review by the Supreme Court, that was previously unavailable; or

(ii) a factual predicate that could not have been previously discovered
through the exercise of due diligence; and

(1) the facts underlying the claim would be sufficient to establish by
clear and convincing evidence that but for constitutional error, no
reasonable factfinder would have found the applicant guilty of the
underlying offense.
28 U.S.C. § 2254(e) (2006) (emphasis added).
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I've heard from a number of judges about this-just in
California-about cases in which they could give no relief because
they can't hold an evidentiary hearing. Isn't this losing faith in our
judicatory system? Now, maybe individuals like Pinholster can go
back to state court and present their evidence, but what about a state
that doesn't have any procedures to do so? Or what if it's a state like
California, where the California Supreme Court routinely gives
postcard denials, even in death-penalty cases? When, then, can
judges hold an evidentiary hearing, even if there's evidence that the
person is innocent? None seems available. For so many who have
been convicted of crimes, even those who contend they're innocent,
the courthouse doors have been slammed shut.
D. Civil Plaintiffs
Let me give a fourth and final example of closing the
courthouse doors-how the Supreme Court has closed the federal
courthouse doors to civil plaintiffs. If you ask me, What's the most
important Supreme Court decision since John Roberts became Chief
justice in 2005, 1 would say without hesitation that it's Ashcroft v.
Iqbal.25 My guess is that those of you who are not lawyers have not
heard of Ashcroft v. lqbal. Those of you who are lawyers probably
know it only if you practice in federal court. And if you do practice in
federal court, then I'm sure you're familiar with it. Now, to show you
that this case is important beyond just my opinion, a study was
recently done as to what five Supreme Court cases were most
frequently cited by the lower federal courts in all of American
history. Now, you'd guess some of them, but you might be surprised
that on that list of the five most frequently cited cases of all the
decisions in American history is Ashcroft v. lqbal, and it was decided
just three years ago-in May of 2009.

25. 556 U.S. 662 (2009).
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lqbal was a man of Pakistani descent; he was detained after
9/11. After his release, he brought a lawsuit against Attorney
General John Ashcroft and others claiming that his detention violated
his constitutional rights. The government moved to dismiss his
complaint for failure to state a claim upon which relief could be
granted. The Supreme Court, in a 5 to 4 decision, ruled that his
complaint should have been dismissed. Justice Kennedy wrote the
majority opinion, joined by Chief Justice Roberts and Justices Scalia,
Thomas, and Alito.
In the 1930s the Federal Rules of Civil Procedure were
adopted. These are the rules that govern procedures in federal court,
and it was said that they ushered in a system known as notice
pleading-that all that somebody should have to plead in a
complaint is enough facts that the defendant and the judge could
know what the case is about, enough facts that it could be said that
it's not impossible that the plaintiff could recover. I've taught the
course in civil procedure many times, and I've always said to my
students that the embodiment of notice pleading was a case in 1957,
Conley v. Gibson,26 which said that a case should be dismissed under
the federal rules only if it presents no set of facts upon which relief
could be had.
In 2007, in a case called Bell Atlantic Corp. v. Twombly,27 the
Supreme Court essentially abrogated Conley v. Gibson: the Court
annotated the pleading rule to require that "a short and plain
statement of the relief sought,"28 "possess enough heft to 'show that
the pleader is entitled to relief."' 29 "Heft" the Court defined as the
factual "context" of the claim 30-such "further factual enhancement"
without which the claim "stops short of the line between possibility

26. 355 U.S. 41 (1957).
27. 550 U.S. 544 (2007).

28. Fed. R. Civ. Proc. 8(a)(2).

29. 550 U.S. at 557 (quoting Fed. R.Civ. Proc. 8(a)(2)).
30. Id.
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and plausibility of 'entitle[ment] to relief."' 3 1 The dissent referred to
Conley v. Gibson's having been "interred" by the majority's gloss on
the notice-pleading rule. 32 Now, neither the Court nor the dissent

used the word "overruled," but I'd assume that the Court's reading of
the rule and the dissent's observation of the "inter[ment]" of Conley
are synonymous with "overrule."
Bell Atlantic v. Twombly was an antitrust case under section 1
of the Sherman Act for conspiracy and restraint of trade. The
Supreme Court said that the plaintiff needed to put more facts in the
complaint. I think there is a strong basis for arguing that that the
complaint alleged just about what needed to be alleged in a
complaint for an antitrust case. In fact, in November 2008, there was
a national conference of federal court-of-appeals judges, and for each
topic the panel had one Supreme Court Justice and two law
professors. For the panel on civil litigation, they had Stephen Breyer
and two law professors, and I was surprised to hear some of the
judges in the audience say to Justice Breyer, with frustration and
even anger in their voices, What's the standard of pleading? What
has to be in the complaint after Bell Atlantic v. Twombly? Finally,
Justice Breyer responded, in a similar tone, that Bell Atlantic v.
Twombly is just about antitrust cases.
Well, six months later, the Supreme Court showed that Justice
Breyer had been wrong; and, naturally, he dissented. In Ashcroft v.
Iqbal, the Supreme Court said that the new standard of pleading in
federal courts is plausibility, that the plaintiff has to allege enough in
the complaint that the judge can conclude that it's plausible that the
plaintiff might recover. So, you might ask, What does "plausibility"
mean? Well, Justice Kennedy said, and said only this: that it's up to
each judge to decide, based on context and common sense what's
plausible.

31. Id. (quoting (quoting Fed. R. Civ. Proc. 8(a)(2)).

32. Id. at 577 (Stevens, J., dissenting).
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Now, the law has always been clear that, in assessing a motion
to dismiss, a judge is to accept all of the allegations of the complaint
as true. Justice Kennedy said, Not anymore. He said that conclusory
allegations, in fact, should not be accepted as true. To show how
radical a change in the law this is, pick up any copy of the Federal
Rules of Civil Procedure and look at the model complaints put there
by the Federal Rules Advisory Committee. Every one of them would
have to be dismissed as nothing but conclusory allegations.
There is no doubt that Ashcroft v. Iqbal is having a tremendous
effect in federal-court litigation. A statistical study by the Federal
Judicial Center showed a dramatic increase in the making and the
granting of motions to dismiss in just the three years since that case
came down. There's been about a twenty-percent increase in the
granting of motions to dismiss in federal court over just a three-year
period. And it is much higher than that in civil-rights cases.
Now, the reality is often that plaintiffs won't have the facts they
need to put in their complaint. They need to be able to get to
discovery; that's why the philosophy of the Federal Rules was not to
use the motion to dismiss as a screening stage, but summary
judgment. Ashcroft v. Iqbal changes this, and it's coming up every day
in every federal court across the country.
III
CONCLUSION

I have focused on four areas and I've given you a few cases,
almost all from just last year. I could talk about other similar areas,
and for each of these areas I could give you so many more examples.
We're taught from elementary school that any time a person is
seriously injured he or she will have a day in court, that if a person is
accused, even convicted of a serious crime, he or she will have a day
in court, as through habeas corpus. What I'm saying to you now is

CLOSING THE COURTHOUSE DOORS

that the Supreme Court seems to be abandoning these expectations,
these principles-that increasingly they seem to be just a myth.
Thank you.
QUESTIONS & ANSWERS
Q: I, with so many others, have watched the Affordable Care
Act proceedings go on, maybe more than any other Supreme Court
argument this year. We'd like your take on the oral advocacy during
the argument and whether that has an effect on the Court's
judgment.
A: I think that the oral advocacy was superb. I thought that
Paul Clement, who's representing the states, did a particularly
outstanding job. I've argued several cases against Paul Clement and I
have never heard a better appellate advocate than he is.
I've heard Donald Verrilli argue many times. I thought he did a
very good job on the Supreme Court arguments with regard to the
Affordable Care Act. I don't think it was his best day-I doubt he
would say it was his best day-but I think he was unfairly criticized.
The larger point that I would draw from your question is that I
think it is a shame, an embarrassment, that there weren't cameras in
the courtroom so that we could watch the proceedings. I don't
understand why there are no cameras in the United States Supreme
Court. This is our government at work. We can argue about having
cameras in trial court, where the witnesses might be affected. But in
the Supreme Court, the lawyers, the justices aren't going to be
affected by the cameras being there. I've argued several cases in the
Supreme Court, I'm sure many of you have. The time goes so fast,
you're so focused on the Justices' questions that you wouldn't be
worried about what the camera's doing. Besides, now the Supreme
Court allows the release of the audio tapes in high-visibility cases
like this immediately after the oral argument. C-SPAN broadcasts it
with still photographs of the justices. What would be the harm, then,
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of having it be seen two hours earlier, with live photographs? I
would hope that this experience would cause us to pressure the
Court to have the cameras in the proceedings, so we could all have
watched the advocacy of Donald Verrilli and Paul Clement, the two
primary lawyers. And they're both terrific advocates.

Q: Can you prognosticate for us about what you think is going
to happen with the Affordable Care Act in the Supreme Court?
My second question is, based on some of the reported
comments that the Justices have made, it appears that they are, for
lack of a better term, a little bored with the whole thing and they
don't think much of it. There seems to be a real disconnect between
them and the fact that this is a very important issue for a lot of
people.
A: I don't agree with the latter. The fact that the Supreme Court
devoted six-and-a-half hours of oral argument over three days to
those cases suggests, I think, that they take it very seriously. This is
the most time devoted to one case since 1966 in Miranda v. Arizona.
So I think that they are acutely aware of the political and social
importance of their decision.
I have read the transcripts of all of the oral arguments and I
think the only fair conclusion one can draw from the transcripts is
that it's impossible to predict from them what the Supreme Court's
going to do. I can find questions from justice Kennedy and Chief
Justice Roberts, the likely swing justices; if you look at just those
questions, they suggest the Court is going to vote to uphold the Act.
But other questions suggest that the Court is going to vote to strike it
down. I heard people giving predictions one way or the other; they
would pick out a few questions and say, See, these questions show
what the justices are thinking. But I don't think you can tell from the
oral argument. I'm reluctant to make a prediction. I long ago learned
that he who lives by the crystal ball has to learn to eat ground glass.
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I will make a prediction to you, but in doing so I will invoke the
memory of my late grandmother. When my grandmother was alive
and she'd see a pregnant woman, she'd always guess as to the gender
of the coming baby. If she got it right she'd never let you hear the end
of it, and if she got it wrong she'd never mention it again.
In that spirit, I think the Supreme Court is going to uphold the
individual mandate in the Affordable Care Act and I think they're
going to do so by a 6 to 3 vote. Why do I say that? Well, there are two
reasons why I think that the individual mandate is likely
constitutional and it should be fairly easy to say that. One was
something that Justice Sotomayor said on the second day of oral
argument, at the one-hour-and-six-minute mark, in case you wanted
to go look this up. She said to Paul Clement, Couldn't Congress simply
tax everyone to provide for healthcare, and then exempt from that
tax those who have their own insurance? I don't think Paul Clement
had a good answer to that question, as terrific as he was as an
advocate. Then Justice Kennedy said, Well, if they can do that, what
difference does it make what specific grounds in the Constitution
they point to? I think that may be a very important question, an
indication of why this is constitutional.
The alternative argument is that Congress can have the
individual mandate as an exercise of its power to regulate commerce
among the states. Part of the law says that Congress can regulate
economic activities, which taken cumulatively have a substantial
effect across the country. So there are two questions that are before
the Court: First, does Congress regulate economic activity? And
second, taken cumulatively, does it have a substantial effect on
interstate commerce? Now, those who argue this is unconstitutional
say that people who don't want to buy insurance aren't engaged in
economic activity, so Congress isn't regulating commerce. I think
that's wrong. We're all engaged in economic activity when it comes
to healthcare. Everyone's going to need healthcare at some point. If a
person has children, the children have got to be vaccinated before
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going to school. If there's a communicable disease, the government
can require you to be treated. If somebody's in an automobile
accident, they'll be taken to the local emergency room, which is
required by law to provide treatment. So everybody's either selfinsuring and hoping to beat the odds, or they're buying insurance;
but either way it's economic activity. And those who are self-insuring
have a real effect on the insurance rates and affordability of
insurance for everybody else.
So then the latter question is, Well, taken cumulatively, does it
have an effect on interstate commerce? The health-insurance
industry is worth $850 billion. In 2010, healthcare cost $2.6 trillion,
or nearly eighteen percent of the Gross Domestic Product.3 3 The
Supreme Court's last case about the commerce power said that
Congress and the Commerce Clause could punish a woman for
growing marijuana for her own personal use. 34 If Congress can
punish Angela Raich for growing marijuana to offset the effects of
chemotherapy, can't Congress regulate an under-$50-billion
industry? So I think it should be an easy constitutional question. But
now the qualification: Every lower federal-court judge appointed by
a Republican President, with two exceptions, has voted to strike
down the individual mandate in the Affordable Care Act. Every lower
federal-court judge appointed by a Democratic President, with one
exception, has voted to uphold it. Will the Supreme Court see it any
differently?
Thank you so much.

THE HENRY J. KAISER FAMILY FOUNDATION, HEALTH CARE COSTS-A
http://www.kff.org/insurance/upload/7670-03.pdf
34. Gonzales v. Raich, 454 U.S. 1 (2005).
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PRELIMINARY REMARKS
I'm honored and somewhat humbled to be on this program this
morning. It's also a real privilege to be on the same ticket with Jim
Baker, whom I first met in 1976, when he was managing the Ford
campaign. I remember two things about the '76 campaign, both of
which have a Mississippi perspective. One, Jim talked about the '76
convention and how Ford barely escaped the challenge by Ronald
Reagan: it was the vote of the Mississippi Republican Delegation,
which was bound to a unit rule that blocked Reagan and enabled
Ford to get the nomination. The other thing I remember regarding
Mississippi in that '76 campaign had to do with Jimmy Carter, whom
1, as the house Southerner at the Boston Globe, was covering most of
the time during that campaign. The election was very, very close, and
it was not decided until about 4 o'clock the next morning. We left the
hotel in Atlanta with Carter and were going to fly back to southwest
Georgia, and I thought this would be an opportunity for me to
congratulate Governor Carter. The first state that had come in for
him was Massachusetts, where my paper was published, and oddly
enough the state that put him over the top at 4:00 in the morning

Address delivered at the Annual Convention of the International Society of
Barristers, Newport Coast, California, 17 April 2012.
Kelly Cook Chair and Associate Professor of Journalism, Overby Center for
Southern Journalism and Politics, University of Mississippi, Oxford, Mississippi.
Author, The Fall of the House of Zeus (Random House 2011). Editor's note: Facts
and dialogue recounted in this article are substantiated in the text and endnotes
to The Fall of the House ofZeus.
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was Mississippi. He came walking up the aisle of the plane, and I said,
"Governor, congratulations. I didn't have any trouble at all delivering
Massachusetts. But I had to work like hell for Mississippi."
Well, he looked at me with those glaring, piercing, blue eyes, and he
said, "If it hadn't have been for people like you, this would've been
over at 9 o'clock last night."
I want to say one other thing about Jim Baker. I covered the
first Gulf War in '91, and I was on the receiving end in Israel when all
the scud missiles were coming in. I don't like wars, but I felt that if
you're going to conduct a war, it should be waged properly. This one
was, and I think Jim Baker was largely responsible for this. First, the
US had a casus belli-Saddam's invasion of Kuwait. Second, Jim
Baker basically helped assemble an international coalition, so the US
had wide support to go in there. Third, the US had a stated objective,
which was to drive Saddam out of Kuwait. And, last, US diplomats
were able to persuade the Israelis not to fight back when the Iraqi
scuds were coming in. Knowing the Israelis, that may have been the
toughest part of Jim's diplomacy. And it worked. That war was
finished in about five weeks with a minimal loss of life, and I largely
credit Jim Baker for that. So it's a joy to see him again, to be on the
program with him.
I

Mississippi
Nearly twenty years ago, after I moved to New Orleans as a
national correspondent for the Boston Globe, I had lunch at a
venerable old restaurant out there that I think many of you know,
Galatoire's, with a couple of other reporters, and we marveled at our
good fortune-living in this great, exotic city with countless colorful
stories at arm's reach. We concluded at lunch that Louisiana had
already retired the award for best stories about political corruption,
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but we decided that the very best stories in the South, if not the
nation, came from Mississippi.
Now, to outsiders, Mississippi is another country; it's a land
made in the image of Faulkner characters. Robert Penn Warren once
said that Faulkner's world was composed of "[t]he descendants of
the old families, the descendants of bushwhackers and carpet
baggers, the swamp rats, the Negro cooks and farmhands, the
bootleggers and gangsters, tenant farmers, college boys, county-seat
lawyers, country storekeepers, [and] peddlers ..
1 But as a native
Mississippian, I knew the state primarily for its long history of racial
conflict and the modern struggles with racial reconciliation. And
some of you may know it for its reputation as what the American
Tort Reform Foundation calls a "judicial hellhole," 2 where capricious
judges and juries often delivered astonishing judgments in the
billions of dollars in cases of questionable merit. But it's also a place
where the judiciary is essentially up for purchase. Because all of our
judges are elected, it is possible for big money to be influential. In
recent years, the US Chamber of Commerce has invested millions of
dollars into our elections for the Mississippi Supreme Court, and as a
result the Chamber's interests now control that court. It has
overruled virtually every decision coming out of lower courts in
favor of a plaintiff. This may be good for what we populists used to
call "vested interests," but I'm not sure it's good for Mississippi or
good for justice.
Mississippi, as you know, is a poor state and one with its flaws,
but it is surely rich in bizarre tales of eccentric behavior, and for a
writer it is the gift that keeps giving. After I moved back in 2002 and
Meriweather, ed.)
(quoting Robert Penn Warren's essay on Cowley's anthology of Faulkner's work)
2. See Sherman Joyce, Op-Ed,Judicial Hellholes,WALL ST. J.(Dec. 5, 2004), http://
online.wsj.com/article/SB110307447771200463.html (president of the American Tort Reform Association noting Mississippi's having "turned its civil-justice
system around" from a judicial hellhole with lax standards for mass-litigation
filings and judges who appeared "willing to approve virtually any request
plaintiffs' counsel put before them.")
1. WILLIAM FAULKNER, ESSAYS, SPEECHES, AND PUBLIC LETTERS vi (James
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joined the faculty at my alma mater, Ole Miss, I figured my writing
days were over and I would never again tackle a book project. Then,
shortly after Thanksgiving 2007, arguably what was the story of my
lifetime fell in my lap. In nearly forty years as a newspaper reporter,
I had never encountered a story that had such intense personal
drama, so much hatred and greed and jealousy, or a story that
involved a greater fall from the heights than the Dick Scruggs case.
Ironically, it involved a class of wealthy, white, well-educated people,
very distinct from Faulkner's Snopes family or Blanche DuBois-the
creation of Tennessee Williams. (I might add that despite Tennessee
Williams' name, he grew up in Mississippi. We're going to claim
anybody we can in Mississippi.)
II

THE STORY OF A LIFETIME
Instead of decadent pseudo-aristocrats or mean rednecks or
oppressed blacks, the characters in the Scruggs story were almost all
lawyers. Many of you have known of Dick Scruggs by reputation, a
few of you I know have been involved in his defense, and some of
you may have actually encountered him in court, though he rarely
tried a case in court, despite the term, "trial lawyer," that's so often
used in conjunction with his name. He won billions of dollars in
judgments against asbestos and tobacco interests, hundreds of
millions of dollars for himself, and he was involved in high-stakes
confrontations with the insurance companies after Katrina, when an
unbelievable turn of events shook the legal community in the state of
Mississippi.
I got the idea to write a book within about a week of the FBI
raid on Scruggs's office and his arrest on charges of judicial bribery
and conspiracy. I sensed that there was something more to the story
than what I was reading in the daily papers. The case got my
reportorial juices flowing again. Much of the action was taking place
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in my hometown, Oxford, Mississippi, and I knew many of the people
involved.
More importantly, this was not your garden-variety criminal
case. Scruggs was very well known, he was a major benefactor to the
University of Mississippi, and he had basically kept the Democratic
Party in Mississippi on life support for the last few years. Despite his
record of support for Democratic candidates, Scruggs is the brotherin-law of Senator Trent Lott, who at that time was one of the most
prominent Republican senators on Capitol Hill. And, curiously, Lott
had announced his resignation from office the day before the FBI
raid, which added an air of intrigue.
1 knew the story had political elements, and I thought at first it
would be essentially a tale of accusations climaxed by a sensational
trial. But as I began talking to some of the principal characters, it
soon became clear that I was dealing with a story that was sweeping
in its political nature. In fact, its beginnings could be traced back fifty
years to a shadowy organization that's been running things in
Mississippi for practically all of my life. It's a network we call the Old
Eastland Organization, after Senator Jim Eastland, who was once the
most powerful figure in the state. His network reached into every
courthouse in every county in Mississippi, and they had the clout to
hand out jobs to friends, launch criminal prosecutions of enemies,
and to fix contracts, as well as cases. When Eastland retired in 1978,
the organization was for all practical purposes taken over by Trent
Lott, because by this time most of the old conservative Democrats of
Eastland's ilk had become Republicans and they had an affinity with
Lott.
The beginning of the Scruggs case could actually be traced to a
squabble between Dick and lawyers who had once been associated
with him in the early 1990s. I wrote a long article about the conflict
for the Boston Globe, and that's when I first met Dick Scruggs. He was
being sued by a couple of his former associates who accused him of
shortchanging them in billion-dollar settlements in asbestos
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litigation. Along the way, I also learned that Scruggs had barely
escaped indictment in a plot that had been hatched against him by
his political enemies. They had charged that he was getting
contingency fees without proper authorization from the legislature
for cases he had filed against the asbestos industry on behalf of the
state and of his friend, Mike Moore, who was then the young,
ambitious Attorney General of Mississippi. For some reason, the
investigation was dropped; he was never indicted.
Some ten years later, while I was working on the book, I
learned why. By this time, Dick Scruggs and I had both moved to
Oxford, and we had become friends. When I first thought of writing
the book, I dropped him a note and told him of my interest. I said, "I
hope at some point you'll be willing to talk with me." Well, he
telephoned a few days later, and he told me he was very
uncomfortable talking about anything. He sounded a bit shellshocked. He said, "We're still trying to connect the dots." A few
months later, he did plead guilty, but before he went to prison in the
summer of 2008, he began to talk with me. He talked and he talked.
He never tried to deny his complicity in the case; I think he talked
simply because he had wanted to explain how he had become
ensnared in this very tangled, complicated tale. I, too, had been
trying to connect the dots, and Scruggs helped me make some of the
connections.
When I asked how he had escaped indictment back in the
1990s, he told me a very interesting anecdote. Scruggs said he had
asked Trent Lott for help. Shortly after his conversation with Lott,
Scruggs got a call from a man named P.L. Blake. I should explain
parenthetically that P.L. Blake had been an inside operator for the
Eastland Organization for years, and though he tended to work in the
shadows, P.L. Blake was very well known in political circles. He had
been in and out of trouble himself for years. At one point, Trent Lott
had asked Dick to help Blake out in bankruptcy proceedings. Scruggs
subsequently assisted a Tennessee lawyer named Fred Thompson,
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later to become a US Senator, in extricating P.L. Blake from a criminal
charge. Blake's name runs through the Scruggs affair like a central
artery. With Scruggs facing this earlier indictment, Blake offered to
help. He invited Scruggs to come to his home in Greenwood,
Mississippi, told him to sit down, that someone would be coming in
very shortly he'd be interested in seeing. Sure enough, soon through
the door walked a man named Steve Paterson, who was the state
auditor and the very man who was bringing the charges against
Scruggs at the behest of other members of the Eastland Organization.
The old apparatus was upset with the success of Scruggs, whom they
considered an upstart, and they wanted as well to knock down
Scruggs's ally, the Attorney General, Mike Moore.
The case was going to be prosecuted by the district attorney in
Jackson, a man named Ed Peters, who had been a ring leader in the
Eastland operation and involved in all sorts of questionable activity
for thirty years. As Scruggs listened, P.L. Blake emphatically told the
state auditor, Steve Paterson, that he was to drop any thought of
having Scruggs indicted. Paterson understood that Blake was
delivering orders from somebody on top. He agreed. They all shook
hands and went out to dinner at a popular Greenwood restaurant
called Lusco's. It was, as Humphrey Bogart said in Casablanca, "the
beginning of a beautiful friendship," but it was also the beginning of a
disaster that sent seven men to prison. Scruggs told me that that
evening in Greenwood he felt he had been introduced to what Dick
called, "the dark side of the force."
After his asbestos victories, more success followed for Scruggs
in the tobacco litigation-stunning success. In the end, Scruggs's
interest in tobacco litigation came to $1.6 billion. He did assign much
of it away: one lawyer who had fronted a lot of the money got $500
million; another $500 million was doled out to various people, some
of whose payments will go on annually until 2025. Quite
interestingly, our friend P.L. Blake gets $2 million a year, which will
eventually add up to $50 million. P.L. Blake testified in one
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deposition that he earned the money by keeping Scruggs informed
and clipping newspapers for him. (It makes an old newspaper
reporter think I'd have been better off clipping newspapers than
writing for them.) One of Trent Lott's chief associates gets $1.5
million a year; it's funneled through a corporation with a Virginia
address that's not registered with the Secretary of the
Commonwealth of Virginia. Until he went to jail, Steve Paterson was
getting roughly $1 million a year in money routed through another
prominent Mississippi attorney, Joey Langston. And Langston, who
was named trial lawyer of the year in Mississippi in 2007 by the
state Democratic Party, still gets about $4 million a year from
Scruggs's tobacco account, even though he, too, went to prison.
The criminal cases against Scruggs and company grew out of
several bitter fights among trial lawyers who sued him over the
years, claiming that his distribution of fees was unfairly calculated.
One of them dated to the early 1990s, and after many transfers it
wound up fifteen years later in a state court headed by a judge
named Bobby DeLaughter. Scruggs hired his now-friends from the
dark side of the force, former state auditor Steve Paterson and
former D.A. Ed Peters to help him. He paid Peters $1 million to use
his influence with Judge DeLaughter, who had once been an assistant
to the D.A. and had actually led the successful prosecution of Byron
De La Beckwith, the assassin of civil-rights leader Medgar Evers.
(DeLaughter was the hero depicted in the movie Ghosts of Mississippi
and played by Alec Baldwin.) It was the old district attorney's bright
idea to get Scruggs to ask Trent Lott to consider DeLaughter for
judgeship. Though Lott was never going to nominate DeLaughter,
who was too progressive for Lott, he did agree to call him to discuss
his interest in the appointment. And that eventually led to one guilty
plea by Scruggs and a two-year prison sentence that he's now
contesting in connection with the US Supreme Court decision in the
Jeffrey Skilling case, the "honest services" decision. 3 At a hearing in
3. Skillingv. United States, 130 S. Ct. 2896 (2010).
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Oxford last month, I saw among others Mike Rader (who's here at
this convention), representing Scruggs. Others from Jim Bartimus's
firm are involved in that. They're awaiting a decision. Meanwhile Ed
Peters, who's arguably the biggest snake in the whole story, was
given immunity by the federal prosecutors.
The other case against Scruggs also raises a number of
interesting issues. It's the one that got more attention in the press. In
2007, after the Katrina lawsuits, there was one settlement in which
one of Scruggs's associates felt he had been chiseled out of his fair
share. He brought suit against Scruggs, and the suit landed in the
hands of an old country judge named Henry Lackey.
Shortly after the suit was filed, a fairly young lawyer who had
become a partner with Steve Paterson, whose name keeps turning
up like a bad penny, showed up at Scruggs's office, desperate to hook
his law firm onto Scruggs's star. This man's name was Tim Balducci.
He said, basically, that Judge Lackey had been his mentor and that he
felt he could seek a favor from his judge to get him to send the case
to arbitration. Scruggs authorized this unethical approach, which
4
involved an archaic term I'd never heard before: "earwigging."
During the course of Balducci's ex parte conversation with the
old judge, Balducci mentioned that he hoped the judge might join his
firm as "of council" once the judge retired. Judge Lackey, who
disapproved of Scruggs's tactics as a trial lawyer, as well as of
Scruggs's support of Democrats, subsequently contacted the US
Attorney's office, which was controlled by Republicans, where
Scruggs was not particularly popular, either. The federal prosecutors
and Judge Lackey concluded that the offer of an of-council position
represented quid pro quo payout for a favorable decision, and they
4. See Steve Eugster, Earwigging-A Mississippi Tradition, WIKISCRUGGS COMMENT
10, 2008)
http://wikiscruggs.blogspot.com/2008/03/earwigging(March
mississippi-tradition.html (defining earwigging as "annoy[ing] or attempt[ing] to
influence by private talk" and quoting its prohibition by Chancery Rule 30,
reported in the Proceedings of the Thirty-FirstAnnual Meeting of the Mississippi
6 (1936-1937)).
State Bar,9 Miss. L.J.
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considered it a crime. So they and the FBI persuaded the old judge to
become their secret agent and informer. The investigation failed to
gather any kind of evidence for seven months, and they finally called
Judge Lackey and said, "You've got to ask for money and you got to
make sure Scruggs's name is associated with it."
So the judge called up Balducci. He said to Balducci that he was
experiencing "a hump" and he needed $40,000 to get over it, and, if
he did a favor for Scruggs, would Scruggs help him? Balducci replied,
"Oh, absolutely Judge, he will." Well, Balducci delivered the money,
and then he and Paterson asked their old political fixer, P.L. Blake, to
contact Scruggs and get him to reimburse them. Until this time,
Scruggs had no idea that this was going on and knew nothing of the
deal. He had never offered the judge any money, despite any number
of newspaper stories to the contrary.
Incidentally, P.L. Blake was never charged in this affair.
Throughout the seven-month investigation, the federal judge
Neil Biggers had authorized a series of wiretaps by the FBI, as well as
a raid on Scruggs's office. He was the same judge who, following the
accumulation of evidence by the federal authorities, wound up
presiding over the case. In pretrial hearings he seemed-at least to
me-to be predisposed to considering Scruggs guilty, and he was
openly hostile. After losing motion after motion, Scruggs and the
other defendants eventually pleaded guilty rather than face trial.
On the surface, it all seemed to be a relatively neat narrative,
an easy-to-understand case. But as I began interviewing people and
collecting inside information and documents, I realized I was dealing
with a highly complicated story with dozens of fringe characters. My
book, The Fall of the House of Zeus, published in the fall of 2010,
created a good bit of interest and controversy-particularly in
Mississippi. Because I'd been given a complete set of the FBI
wiretaps, I was able to listen to hours and hours of conversation that
paint a different picture from the one the federal government was
developing in promoting its prosecution. My book raises questions of
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entrapment by the federal prosecutors and the FBI and by their star
witness, Judge Lackey, an elected official and a very conservative
Republican, who clearly hated Scruggs and referred to him as "scum"
and "a monster."
Now, it's also demonstrable that another key witness, Tim
Balducci, the lawyer who approached the judge, lied to the grand
jury after he became the first one to be arrested and was squeezed.
His testimony led to the indictment of Scruggs's son Zach, who's a
young lawyer in the firm. Balducci told the grand jury that he had
discussed with Zach an additional payment to the judge.
Well, I have the FBI recording of that conversation, and nothing
like that took place. Zach spent a year in prison, himself; he's now
challenging that conviction in an attempt to clear his name. In one
ruling last summer, a federal judge presiding over the remnants of
the case disqualified the original federal prosecutors for misleading
the court.
To me, the federal investigation has a number of troubling
aspects. And none of this is to exonerate Dick Scruggs. He pleaded
guilty in the Lackey case and, as he said in court the day he was
sentenced, it represents "a scar and stain on my soul."s
III
UNANSWERED QUESTIONS

Though Dick Scruggs is the principal character in my book, he
is far from the traditional hero. In fact, there are no heroes in my
book. It poses a lot of unanswered questions about the federal
investigation and about the misbegotten motives of some highpowered lawyers and the conduct of several highly placed people in
American politics. Some people are angry with me, though so far

5. Anita Lee, Famed Anti-Tobacco Attorney Scruggs Sentenced to Prison, BILOXI SUN
HERALD, June 27,2008, available at http://www.mcclatchydc.com/2008/06/27/v-

print/42436/famed-anti-tobacco-attorney-scruggs.html.
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nobody has punched me in the nose. More importantly, to me, no one
has challenged the accuracy of the book.
(Well, actually, one error was pointed out to me. When I had a
book-signing in Greenwood, I was told emphatically that though I
had mentioned pork chops were on the menu at a particular dinner
at Lusco's restaurant, everyone says they've never served pork chops
at Lusco's. So I hope that's the only one.)
The book has cost me some friends, but that's the price
journalists are prepared to pay, and you attorneys understand that
that can happen when you take on big and sensitive subjects. All in
all, I'm proud of the book.
In closing, though, I want to pose just a few questions for you
to consider:
" Should judges be elected? I know President Obama got that
national debate started again a couple of weeks ago.
" How widespread is the practice of earwigging?
" Should the same judge who authorizes the gathering of
evidence by the FBI be the same judge who sits on the case
and perhaps rules on his own orders?
*

If you were a judge, and a lawyer whom you had mentored
approached you with an improper suggestion, would you tell
him he was out of bounds and send him off with a warning,
or would you feel compelled to report it to the authorities?

* Would you as a lawyer take part in a government sting
operation?
I'm still wondering about some of those questions myself.

AMERICA'S POSITION IN THE WORLD*
James Addison Baker, III**

I
AMERICA'S "DECLINE"

I have been asked to speak to you a little bit today about
America's place in the world. I think this topic was suggested
because every time you pick up a newspaper today or tune in to
television, you read about our decline: we're on an irreversible path
down; America is going in the tank; China's going to rule the world.
Well, these worries are not new. I remember-I'm old enough
to remember-that we were warned democracies were too weak to
defeat communism. We were warned the European Union would
eclipse the United States. I remember being Treasury Secretary
when we were told Japan, Inc., was going to control the world; they
were in there buying up Radio City Music Hall and all the rest of it.
We all know how those predictions worked out-or didn't work out.
But still we see all this negative talk today about America's
irreversible slide down, and I suppose it's not too hard to understand
why.
The last decade has taken quite a toll on our country.
Beginning with the terrible attacks of 9/11 and since that time, we
have endured in successive order a financial collapse, a protracted
Address delivered at the Annual Convention of the International Society of
Barristers, Newport Coast, California, 17 April 2012.
61st U.S. Secretary of State (under President George H.W. Bush); Chief of Staff,
Secretary of Treasury under President Ronald Reagan; Undersecretary of
Commerce under President Gerald Ford; Senior Partner, Baker Botts, LLP,
Houston, Texas.
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recession, a fiscal crisis that threatens the creditworthiness of the
United States government. And, most important of all, perhaps, we
have seen a polarized politics that makes it ever more difficult to
govern.
Abroad, we have embarked upon two long and costly wars,
plus one air war in Libya. Admittedly, the Libyan conflict is over, the
Iraq conflict has ended, and our military intervention in Afghanistan
appears to be winding down. And, as if all that were not enough, we
are bombarded daily with news about the immense economic strides
China is taking. Daily, it seems some pundit or other is reminding us
of how other great powers from Great Britain to Rome all fell into
decline.
But let me tell you, I think all this talk about our own decline is
greatly, greatly exaggerated. Despite our current difficulties-and
these difficulties, ladies and gentlemen, are substantial-despite
those difficulties, we are easily the world's most powerful country
still-diplomatically, militarily, and yes, I would submit to you, even
economically. In my view, with foresight and effort we can retain our
upper hand for a very long time. But my view comes with a big
caveat, and that caveat is that we can do so only-only-if we can
find the political will to restrain our appetite for more and more
spending and more and more debt.
It's easy to underestimate America's strengths. At home, for
instance, we're blessed with an astonishingly stable political system,
even though it's a very, very messy political system from time to
time. We've been governed by the same constitution since 1789. The
younger of our two major political parties is over 150 years old. The
only major challenge to our national unity, of course, was the Civil
War, and that ended way back in 1865.
Most importantly of all, we routinely transfer power without
tanks in the streets. I was down in Florida for those thirty-seven
days during the Florida recount, which was a tense, emotional period
for the country. I would get calls from people whom I had worked
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with-foreign ministers of other countries, former prime ministers,
asking, "What's wrong with you there in America? Can't you conduct
an election? You're allegedly the cradle of democracy." "What's going
on?" I said. "I'll tell you what's going on," I said. "The rule of law is
working, and I dare say that if we were in your country or some
other country, there could very well be tanks in the streets. And
we're not having anything like that here."
We also happen to have a buoyant economy. We are going
through some hard times today-extremely hard times. In fact, we
are totally broke. Somebody told me that the current Treasury
Secretary was on one of the Sunday programs saying, "There's no
risk that we would ever be Greece." Well, I'm sorry, but I have to
disagree with that. If we don't somehow find a way to restrain our
spending and get our fiscal house in order, we could be Greece. The
day could come-notwithstanding that we are the de facto reserve
currency in the world-because we are totally broke.
None of that should blind us to our vast physical and human
capital or to our track record of innovation and our strong
entrepreneurial tradition. Just look what's happening in our energy
sector. Talk about innovation! We're finding reserves today that
nobody dreamed we could ever extract. And we've found new
technologies to get these things out of the ground.
In addition, we have a population that is growing in large part
because of substantial immigration. This gives us an edge over
countries like China and Japan and Russia and western countries
that possess aging workforces that are aging far more rapidly than
ours. Immigration in this country is not important just in
quantitative terms; it also gives us a qualitative advantage because
some of the finest minds from around the world are flocking to
American universities, research institutions, and companies.
We Americans are a creative people. We are a people who has
always responded to challenges. In the twenty-first-century world
that New York Times columnist Thomas Friedman likes to call flat-
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that is, one with a globalized economy in which all competitors have
an equal opportunity at markets-innovation will continue to be an
overriding key to success. And innovation continues to be what
America does best. The legacies of people like Henry Ford and
Thomas Edison have remained vibrant, no less than those of Bill
Gates and Steve Jobs. Jobs' recent death at such a young age was, of
course, tragic. But others, surely, will follow in his footsteps because
that's just the way our country works.
II
CHALLENGES FROM ABROAD

Our international strengths are also impressive. The United
States is unchallenged militarily in terms of its ability to responsibly
project force across oceans and continents, and it will not be
challenged for quite some time. For instance, simply no other
country could even have dreamed of undertaking an operation the
size and duration of our 2003 invasion of Iraq. Our far-flung array of
alliances gives us a big advantage over other countries that lack
them. Our alliances in Europe and Asia allow us to leverage power.
NATO and our bilateral treaties with Japan and South Korea make
the United States both an Atlantic power and a Pacific power. And,
most meaningfully for our international role, our ideology-our
paradigm of free-market democracy-has no rival in global appeal.
Communism, of course, is gone. Radical Islamic Fundamentalism is
by its very nature limited in its appeal.
Finally, let us not ever forget that while we've got our
problems, other countries have their problems, as well. For this
reason, I don't think there is any obvious successor to the United
States in the wings, provided we deal with our fiscal problem. The
for instance, is in terrible shape. European
economic cooperation is under severe strain. Pick up the New York
Times or the Wall Street Journal today, and you'll see that the bond
markets are now challenging Spain in the way they challenged
European Union,
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Greece not so long ago. Portugal and Ireland are struggling with
weak economies, as well, as is even a country as large as Italy. Doubt
is growing today even about the future of monetary union, which
was the centerpiece of European integration.
Japan, too, is hardly a picture of economic health. It's been
growing sluggishly for over a decade with government debt in
relative terms even higher than ours and with a rapidly aging
population.
On close inspection, even China's challenge to American
preeminence diminishes. Now, don't get me wrong when I say that:
China's economic transformation over the last quarter century is
perhaps the most impressive we've ever seen in the history of the
world. Today, you look at China and you see China doing what we
should be doing. China is investing in dams and highways and
airports and railways and other infrastructure that will make it even
more competitive in this globalized economy we all live in, and it's
taking huge strides in educating that giant population. We have to
acknowledge that China's rise is surely one of the most striking
economic and geopolitical developments of the twenty-first century.
In fact, a survey by the Pew Center last year indicated that citizens in
fifteen of twenty-two nations polled believed that China either will
or already has replaced the United States as the world's leading
superpower. In fact, according to that poll, almost half of the citizens
in three of our strongest allies-Britain, France, and Germanynamed China as the world's leading economic power.
Of course, that's not true. But, regardless, we must keep a sense
of proportion. In military terms, China lags far, far behind us. For
example, we field no less than eleven aircraft-carrier battle groups.
These permit us to police the world's sea lanes and to support
amphibious operations around the globe. China, in contrast, has a
single aircraft carrier: a refurbished, 1980s-era, Soviet vessel. Now,
that's not to say we shouldn't keep our guard up. We should closely
monitor-and we do-China's military program, especially its
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efforts to develop additional naval and air capacities. For now,
however, China is spending only about twenty-five percent of what
the United States spends annually on its military. So I, for one, think
we do not need to be overly concerned about China's military
buildup. The time may come when we do need to be, but that time is
not yet.
China also wields far less diplomatic influence than we do. It
may no longer be the isolated country that it was as late as the late
1970s, but China signally lacks the network of treaty allies that we
have around the world and that we can call upon in times of need.
In addition, if you look carefully at China's economy, as
impressive as it is, understand that it cannot keep growing forever at
a ten-percent annual rate: it's been proven that as countries
modernize, their growth rates tend to taper off. Nor should we
underestimate the huge economic challenges that China still faces.
Take, for instance, the huge-and growing-disparity between the
prosperous urban areas in China and the impoverished rural ones.
Take, too, that country's financial sector, which is saddled by
enormous amounts of bad debt associated with what appears to be a
major housing bubble.
Not least, I would submit to you, China's government is
vulnerable to poor performance. I say that because China's
government is only nominally Marxist, though it's highly
authoritarian. In other words, that government lacks the resilience
conferred either by ideology or by the consent of the governed. This
stands in stark contrast, of course, to the United States. Does
anybody out there doubt that our constitutional system will be
roughly the same in fifty years? Would anybody hazard a similar
prediction about China?
If China will be roughly the same, you might ask yourself, Well,
is China destined to be our enemy? I certainly hope not. There's
clearly significant scope for cooperation between us. Expanded
trade, regional stability, energy security, war against terror-these
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are all areas in which the United States' and Chinese interests
converge. Yes, we have strains in the bilateral relationship; and yes,
they will continue. Differences on Taiwan and on Iran and on Tibet
come immediately to mind.
But I also know there is no surer way to find an enemy than to
go looking for one. I regret that some in my party are disappointed
that the Soviet Union is gone because there is no enemy out there
anymore. We ought not be thinking about singling out China or at
Russia or some other world power as an appointed enemy for
domestic political purposes. In short, we need to magnify our areas
of agreement with China, and we need to find ways to manage our
differences. That's the policy of the current administration, and I
think it's the right policy.
We also ought to keep in mind that China's not the only
emerging power in the world today. India has not posted China's
blistering growth rates, but India is a country very much on the rise,
and it has long considered China its major strategic rival. The
important point is this: Today we are looking at a multi-polar world
order. This is radically different from the bipolar system that
characterized the Cold War. And it is radically different from the
moment of unchallenged US dominance that emerged in the
immediate aftermath of the end of the Cold War, when I was
fortunate enough to be Secretary of State.
One final comment: Let's never forget, either, that the rise of
China and India and Brazil and others is not so much about the
United States' falling behind as it is about those countries' embracing
our paradigm of free markets and catching up. That's a development
we should welcome. So my bottom line is straightforward: The
United States will remain the world's preeminent power for years to
come.
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III
CHALLENGES AT HOME

But, as with other great nations throughout time, our power is
not limitless. History shows us that strategic overreach and financial
overreach can quickly lead to sharp and irreversible national decline.
So how do we avoid such an outcome and maintain our position in
the world? Begin at home.
A. Political Dysfunction
First, we have got to find a way to cure the political dysfunction
in this country and restore comity to our political debate. Now, let
me tell you something: I understand-I know-that politics has
always been a contact sport because I've played it, and I've got the
bruises to show for it. And, in recent years, driven by a 24/7 news
cycle that thrives on controversy, Washington has become a place
where some consider compromise to be a dirty word. But
bipartisanship remains as critical as ever. Bipartisanship facilitates
the passage of politically difficult, but necessary, legislation. And
bipartisanship fosters continuity of government by reducing the
chance that policies are reversed when the other party comes to
power.
B. The Economy
That kind of bipartisanship is going to be critical if we're going
to restore our economy, which, after all, remains the underlying
source of our military power and our diplomatic power. The place to
start is to find a way to defuse this ticking debt bomb. Our
accumulated debt is slated to be above one hundred percent of gross
domestic product for the next five years. That is simply
unsustainable. Although we would not likely default on our debt, I
will tell you-having worn that hat as Secretary of the Treasurythere's going to be a great temptation for us to try and inflate our
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way out of our debt. Here's why: because we have the dollar as the
de facto reserve currency of the world and because we can pay those
debts back in cheaper dollars by inflating our way out. That cure, of
course, could be every bit as bad as the disease: it would lead to
lower growth, and it would potentially lead to the demise of the
dollar and a drop in the standard of living for all Americans.
Reducing our debt is a first and necessary step, but we also
need to find a way to increase our overall national savings rate. We
should encourage an increase in savings by households, as well.
Lower taxation of interest and dividends and capital gains
encourages savings, so an expansion of tax-deferred savings vehicles
like IRAs and 401-Ks would be one way to look at getting whole
again.
Another critical task, I think, is reforming this horrible tax code
of ours. I was Ronald Reagan's Secretary of the Treasury. But I was
also the guy who ran the campaign against him in the primaries, and
I called his economic policy "Voodoo Economics." So people said,
"You called it Voodoo Economics. Then you become his Secretary of
the Treasury, and now you're all fired up for this economic model." I
said, "Let me tell you something. In Washington, DC, where you stand
is a function of where you sit."
But that's not the real reason I was hyped up about Reagan's
economic policy. I saw it work. I saw it create jobs. I know that in
those years we took the top marginal tax rate down from seventy
percent to twenty-eight percent. We created lots of jobs, and we
created sustained noninflationary growth. Economic growth is what
produces jobs. I'm not going to be political here. Fairness is fine. I
believe in fairness. It's great. But it's economic growth that creates
jobs, and this November's election will determine whether we raise
taxes or whether we reduce them. We can still improve our tax
regime, whatever the result of the election, even if we do nothing
more than Ronald Reagan did in 1986 when he reformed taxes on a
revenue-neutral basis.
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Tax reform does not have to be mixed up with the nationaldebt debate. Tax reform could be revenue neutral and can show the
American people that the parties are willing to work together to
accomplish something good for their benefit, and it will be good
because you can get it done. Why do I say that? Because Republicans
love to lower tax rates, and Democrats love to get rid of loopholes
and deductions. That's the way you do revenue-neutral tax reform.
We got that tax reform accomplished in a 1986 with Democratic
votes-more Democratic votes than Republican ones.
C. Energy and Education
We also need a comprehensive energy policy, one that doesn't
look just at alternatives, doesn't look just at conservation, doesn't
look just at drill, drill, drill, but does all of those things. An either-or
approach isn't going to work. We need an all-of-the-above approach.
Above all, we need to improve our education system. We are
behind, particularly at the K-12 level. This may be the most difficult
task of all, but it could very well be the most important one because
America's workers are going to face increasingly tough competition
in the globalized environment we now live in.
IV
FOREIGN POLICY

As to foreign policy, I would start by saying we've got to
beware of strategic overreach. Whatever you think of the wisdom of
the wars in Iraq and Afghanistan and Libya, those wars constrained
our ability to deploy force elsewhere. Now, I'm a conservative
Republican, so I'm not ever going to argue that we should not always
be prepared to act whenever our vital national interests are at stake.
But when we can, when and wherever possible, we should avoid
wars of choice. Fight the wars that are necessary, but avoid the wars
of choice. These not only strain our military forces, but over time
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those kinds of wars are going to erode public support for US
engagement abroad more generally.
We also ought to redouble our efforts to expand free trade and
investment and to avoid protectionism, for the long-term growth of
the American and world economies remains highly dependent upon
the freest possible movement of goods, services, and capital. So trade
and investment should be at the very top of our international
agenda.
V
CONCLUSION

The other day I did a little math, and I discovered that I've been
alive for about a third as long as the United States has existed. That's
shocking, scary, to me. I don't know whether that shows how old I
am or how young this country is. But my age does give me, I hope, a
reasonably broad perspective on our country's history, because I've
seen this country pass through social revolutions, economic
downturns, military setbacks and political crises. And if I've learned
one thing in my eighty-two years, it's this: Never, never, ever, bet
against Uncle Whiskers, because, if you do, you're going to lose.
When all is said and done, I think, much of our success comes right
down to character. It always has. And what is the American
character? We're a resilient people. We're a pragmatic people. We're
an optimistic people. And we're a people of integrity. Last but not
least, we are a people of faith. Americans not only face challenges, we
welcome them. I am absolutely convinced that as long as we stay
true to that national character, our future will be every bit as bright
as our past.
Thank you all very, very much.
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QUESTIONS & ANSWERS

Q: My question is about the media. In my observations, in the
last ten years all the major media outlets seem to be moving toward
telling us what we want to hear as opposed to giving us what we
need to hear. I wondered if your observations are the same and
whether you think that may be polarizing some of the politics.
A: I'm not sure I would agree that the media is telling us what
we want to hear rather than what we ought to hear. If you tune in to
Fox and then you switch channels and go over to MSNBC, you'll see
them each telling us what they think we ought to hear, and the
messages are different.
What I do think is regrettable is that instead of reporting
objectively and practicing what I would call old-fashioned
journalism-that is, checking facts before throwing them out therethe press has become a big player in our politics. I remember when I
first came up to DC with Gerry Ford. Face the Nation was an hourlong program. You were the guest, and there were four questioners.
If somebody asked a question and you didn't answer it, the next guy
would follow up, and then the next guy would follow up, and then
the next guy would follow up. Nowadays it's the host of the show
who's the big star, and the political figures or government figures
who appear on the program get very little time. The talking heads
talk over you. There are some shows I would never consider going
on, even back in those days. But I think the press has become too
much of a player. I don't know how you control that. I don't think you
do, necessarily. We do have something called the First Amendment.
One of the reasons I think we have so much divisiveness in our
politics is redistricting. The parties have learned that if they control
the state capitol, they've created safe seats for the party: if
Republicans control it, they've created safe seats for Republicans; if
Democrats control it, they've created safe seats for Democrats. So the
real elections are the primaries and not the general election. There
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are few genuinely competitive seats in the US House of
Representatives anymore. These things are not good for the country.
I don't have a formula as to how we can cure this political
dysfunction, but those are two of the reasons for it that I see.
Q: Hillary Clinton has announced that she will not serve as
Secretary of State if the President is reelected, so we're going to have
a new Secretary of State. Your having served in that position, whom
do you see on the national stage, both on the Democratic side and the
Republican side? Who you think would be best qualified?
A: I have no idea whom Governor Romney has in the back of
his mind now for Secretary of State. There's been a lot of speculation
on the Democratic side that maybe Vice President Biden, who was
Chairman of the Senate Foreign Relations Committee, would take the
job, and Obama would put Hillary on the ticket to give her a shot at
2016. I don't see that happening. You always get those kinds of
speculations. I did five presidential campaigns, and in every one of
them we saw the same kind of stuff. I don't think that's going to
happen. I do think that Biden would be a good Secretary of State,
frankly, based on his experience. And I'm not talking about his
political philosophy, now. I'm talking about his experience. I think
John Kerry would be a good Secretary of State, based on his
experience. There are probably a lot of people on the Republican
side, but I'd rather not comment on that until I have a better sense of
whom Governor Romney might be thinking of.
Q: There's been some writing about this clash of civilizations
between Islam and Judeo-Christian values, and we see that playing
out in Europe. Could you comment on that?
A: Yes. I've never believed that we were inexorably going to see
what happens in Samuel Huntington's book, The Clash of
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Civilizations.' I think that President Bush had it right when he said
our quarrel is not with Muslims; it's with radical Islamic
fundamentalists who want to do us harm. We, as Americans, must
keep that in mind. Many Muslims don't have any designs on doing us
any harm at all. It's important to not only keep that in the back of our
minds, but to articulate it, because it doesn't necessarily follow from
a difference in cultures that there will be a clash of civilizations.
That's not to say that there might not be some religiously caused
wars in the future-we've always had wars that were caused by
religion, and we may have some in the future-but I don't see that
we're inexorably going to be at war with Islam generally.
Q: Secretary Baker, a hypothetical if I may: You've switched
religions again, and you are President Obama's Secretary of
Treasury. Simpson-Bowles has just been published. Do you
recommend that Act to the President in total? And, if not, why not?
A: Yes, absolutely you recommend it to him. I've told you of
some areas in which I think he's pursuing the right approach. But I
think he made a fundamental mistake-and it may end up hurting
him-when he appointed the Simpson-Bowles Commission and then
didn't follow their recommendations. You know, we're not going to
get out of this hole, this debt hole, debt bomb, without some pain.
The ultimate answer is going to have to be doing something like
Ronald Reagan did in 1983 with Social Security. That's the third rail
of American politics. People said, "Don't touch it, you'll get burned."
We said, "Okay, we're not going to touch it, but we're going to get the
leadership of the Democratic Party and the leadership of the
Republican Party together and try to find a way to fix it financially
for thirty years."
P. HUNTINGTON, THE CLASH OF CIVILIZATIONS AND THE REMAKING OF WORLD ORDER
(1996). The book expands Huntington's article, "The Clash of Civilizations?," first
published in ForeignAffairs (Summer 1993), availableat http://www.polsci.wvu.
edu/faculty/hauser/pslO3/readings/huntingtonclashofcivilizationsforaffsummer
93.pdf.
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We met in the basement of my home in Washington secretly,
and we came up with a solution raising the retirement level a little
and raising the tax, increasing it a little. It satisfied both parties, and
it assured the solvency of Social Security for thirty years. You're
going to have to have something like that. It's going to have to be
some great, grand bargain in which you raise revenues and you cut
spending.
Now, let me tell you again-as Ronald Reagan's Treasury
Secretary and from twelve years in DC in those various jobs, I
learned that it's not enough to raise taxes. If you've got a deficit, you
can't just raise revenues up to that level and think you're going to
cure it. Congress will take that money you raised and spend it, and
then they'll spend some more. So the only way raising taxes can help
you with the debt or the deficit is if spending restraint accompanies
it-something like the Gramm-Rudman-Hollings Act that helped us
control the deficit and the debt in the '80s. 2 So you've got to do that.
But the only way we're going to get out of this box is some grand
bargain like that.
Q: Secretary Baker, as I understand your speech, you're saying
that many of the problems you've outlined to us could be
accomplished by bipartisanism in the country. What do you think
should be the initial step that the Administration and Congress
should take in order to bring about the kind of bipartisanism that
would be necessary in order to start solving these problems?
A: Well, we're going to have this divisiveness and this division
going right up through the election. But after the election, when we
have a new President-elect and a new Congress-elect, there'll be a
lame-duck Congress for a period. Maybe they can at that time get
together and agree on something that does both: raises revenues and
2. Gramm-Rudman-Hollings Balanced Budget and Emergency Deficit Control Act of
1985, 2 U.S.C. § 922 (2006).
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cuts spending. Again, you're going to have to cut spending more than
you raise revenue. I think what Ronald Reagan used to tell people
was right. He said, "You know, Americans are not undertaxed. We
overspend." I'm not saying we don't have to find a way to raise some
revenues, but when we do, we'd better put some legally enforceable
spending restraints on them because the people in Congress cannot
resist the temptation to spend that money. That's how they get voted
into office.
Q: Mr. Secretary, what do you see as the odds of the Israelis'
acting against the Iranians?
A: Well, I don't know what they're going to do. But this is
another area where I think the President is pursuing exactly the
right policy. We really cannot see an Iran with nuclear weaponsnot so much because of the threat to us, or the threat to Europe or
even the threat to Israel, but because the minute Iran gets the bomb,
you're going to have a huge proliferation in the middle east. It's a
very unstable part of the world, and if Iran gets the bomb, everybody
is going to want the bomb: Saudis are going to want it; Turkey's
going to want it. It's just going to be a terribly difficult thing. Ours is
the only country that can prevent Iran from getting the bomb if they
decide to do so and if we use military force to prevent it. The Israelis,
in my opinion, can't do that. They can delay it, but I don't think they
can prevent it. In George W. Bush's Administration, the Israeli
government said to our government, "We would like over-flight
rights over Iraq, in-flight refueling capabilities, and bunker-busting
bombs so we can hit Iran's nuclear facilities." And President Bush
said, "I'm sorry, that is not in the national interest of the United
States for you to do that. We're not going to give them to you." The
Israelis came to the Obama Administration, made the same request,
and the Obama Administration gave them the same answer. I think
that's the right answer. When you have the Chairman of the US Joint
Chiefs of Staff saying, "If the Israelis hit the Iranian nuclear facilities,
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we're going to lose a lot of American lives in that part of the world," I
think you need to pay attention to that. Once we know that the
Iranians have made the decision to weaponize, we can still intervene
militarily. We've got the capability of doing so, and we probably
should-and maybe will-do so. We just cannot allow them to get
the bomb. So the only difference today between Israeli policy and US
policy is the timing and who does the attack, if it comes to that.
Now, for the first time, sanctions are beginning to bite. We see
a division in Iranian politics, and we're talking. So sanctions are the
way to get at it. You don't want to strengthen the hard-liners. The
minute Israel bombs Iran, the Iranian hard-liners are going to get the
upper hand in the country, and we don't want that.
Q: Mr. Secretary, I'm a little confused about your thoughts
about the economy. You say on the one hand that China is doing the
right thing by investing in infrastructure and education. You say on
the other hand that we should adopt to some extent the same
austerity programs that are not working in Europe. So could you
explain to me why it's wrong that we not stimulate the economy, that
we not spend money on infrastructure and education and those
other things that will get our people back to work?
A: Well, my position is simply this: We have spent all this
money. The reason why we have a debt-to-GDP ratio of one hundred
percent is because of the money we've already spent. We did a $800billion stimulus bill. We've done a heck of a lot of other spending,
and-I will admit-we've had two wars that haven't been paid for.
We don't underspend. Austerity? I mean, come on. This is the first
time since I can remember-and I'm an old man-that we have had
anything approaching a one hundred percent debt-to-GDP ratio. So I
don't think it's a case of underspending. I think it's a case of
overspending. It's not unlike your budget at home. Sooner or later
it's going to catch up with you. Now, I'm not saying we shouldn't at
some point have some infrastructure spending. But I am saying
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we've just had a whole lot of it, and we're continuing to have some.
But you've got to get a handle on this debt or we're not going to be
able to come out of this the way we should.
Q: Mr. Secretary, you are a true statesman, and we thank you.
How do we get more true statesmen? It seems that the polarization
in Washington today is the greatest, at least in my lifetime, I've ever
seen. How do we reach across and develop the things that Lindsey
Graham and others try to do? We're losing that, and the strife and
the near hatred of not even being able to talk to people on the other
side of the aisle seems to be proliferative. How do we change that?
A: That's the political dysfunction I mentioned earlier, and it is
really, really bad because you cannot cure our economic problems as
long as we are politically dysfunctional. That's why I say at some
point we'll get a President-whether it's a second term for this one
or a new President-and a Congress that will come together and say,
"Gee whiz, we've got to deal with this problem." And that means
we've got to do both spending cuts and revenue increases and cut a
deal at the top levels. That's the only way I know of that we're going
to do this. I was lucky. I was so fortunate. I worked for three
extraordinary Presidents and served a fourth one as a private citizen.
These were men of great character and integrity. Ford and Reagan
and Bush all reached across the aisle.
People think Ronald Reagan was a shoot-from-the-hip cowboy
actor who was a hard-line, right-wing conservative. Shoot, he knew
when to hold 'em and when to fold 'em. He loved to negotiate. He'd
been president of his union, the Screen Actors Guild, and he was a
great negotiator. Many times I'd be sitting there in the Oval Office
with him and we'd be talking about something going up on the Hill.
He'd say, "Jim, I'd rather get eighty percent of what I want than go
over the cliff with my flag flying." That wasn't the view many people
had of him, but unfortunately that's the view that too many of those
people up there on Capitol Hill have today.
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Q: What action would you recommend that we as nonelected
citizens take to either individually or collectively promote the
bipartisanship you're proposing is required?
A: I don't know anything you can do except to become involved
in your political system, in politics, support candidates who profess
those values and who are interested and centrist-reasonable
people-not people who are going to say, "No, I'm rigid on this or
that, and I'm going to take a vow that under no circumstances will
we do this or that." Talk about it with your friends and neighbors,
participate in the political process in your home state, and support
those kinds of candidates. You know, even as bad as it is today, I
think we will get out of this. The country will not remain so evenly
divided forever between blue states and red states. We're pretty
evenly divided now, and that also has given rise to some of this
ugliness you see up there in Washington, DC. So I don't know what to
tell you other than to become involved. Remember, I was apolitical
for the first forty years of my life. I didn't even vote sometimes. So
I'm maybe not the best guy to answer that question.
But, anyway, thank you all for having me here.
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YOU CAN'T MAKE UP STUFF LIKE THIS*
Will Durst"
I'm from San Francisco. One of the things I love about San
Francisco is that we don't care who you are. We don't care about
your race or your creed or your color. We don't judge a person based
on that. We judge a person based on what kind of car you drive and
are unable to park. You could be a red-bearded, Lithuanian, vegan
dwarf who's into golden showers. If so, come on down. We've got a
street festival for that.
I'm not a satirist. You say "satirist," and everybody expects you
to have goat legs or something. I'm just a comic. I tell jokes-political
jokes-which of course means that folks like the Barristers are my
target demographic. You're people who read ... or know someone
who does. I'm like an Olympic athletic. I have a career every four
years. So this year is good for me, and for that, I want to thank all the
Republicans.

The Republican primary was like rip and read: it ran with the
script-no surprises. Not just for me. Even Pat Robertson said that
this field of Republican candidates was too extreme. Pat Robertson's
saying that is like having your drug intervention hosted by Lindsey
Lohan, and Charlie Sheen is driving the van.
The only thing the Republicans could agree on was that
everything was Obama's fault. Of course, that comes with the

Edited transcript of address delivered at the Annual Convention of the
International Society of Barristers, Newport Coast, California, 19 April 2012.
Political humorist, San Francisco, California; author, THE ALL-AMERICAN SPORT OF
BIPARTISAN BASHING: COMMON SENSE RANTINGS FROM A RAGING MODERATE (2008).
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territory. He's getting blamed for the Secret Service thing in
Columbia. But, come on. We knew that was going on. We saw all
those Clint Eastwood movies. But it's only fair to blame Obama
because it happened on Obama's watch.
Of course, now you have to go back and look at Bush's watch.
On his watch, Pluto was downgraded to a planetoid. Now, I don't
know anything; but losing eleven percent of the solar system ... we

can't afford to do that too many more times.
The polarization is so extreme, the Republicans don't want
Obama to succeed at anything. You get the feeling sometimes that
Obama could discover a cure for cancer and the Republicans would
complain that he's anti-big pharmaceutical.
Michelle, the First Lady, is being criticized for her anti-obesity
program. Who's pro-obesity? The Husky Casket Corporation? Angioplasty Balloons-R-Us? Ben & Jerry?
And the whole born-in-Kenya thing-the birther nonsenseespecially to have Donald Trump be the leader of the birther
movement. "He was born in Kenya." No, he wasn't. He was born in
Honolulu in a manger. We all know that, and then he was visited by
the three Haoles who presented him with gifts of gold, frankincense,
and poi. I mean, "I want to see his birth certificate." Well, birthers, we
want to see your DNA. I think first you have to prove to us that
you're a carbon-based life form, and, as for Donald, where that thing
on your head came from. Because if it was Pluto, that doesn't count
anymore.

The dodgy feint that Trump was going to run for President;
he's never going to run. He can't. For one, he'll never reveal his tax
records; and, two, America has never had a President with a combover for a very good reason. Think about it: Eight, nine times a week,
the President gets in and out of the rotor wash of the Marine One
helicopter. Can you imagine Trump's hair whipping to the heavens
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like some sort of sanctioned shrubbery signaling a secret society of
Navaho fringe talkers? Now, you would think that after the longform birth certificate was produced, Trump-the Donald, Sideshow
Don-would back off. But no. Now he wants to see Obama's transcripts because he doesn't think Obama was smart enough to get into
Harvard Law. You can't tell me that isn't racial, if not racist. I mean,
face it: There are some people, not here, not far away-we're in
Orange County after all-there are some people who are never going
to get used to the fact that we are now being governed by a black guy
living in public housing. (A half-black guy, halfblack.)

I think Obama is doing an incredible job, considering that he's
getting yelled at from both the left and the right. The progressives
Everyare all ticked off because, "Oh, he didn't pass the Rainbows -inPantry Act." And the conservatives

. .

. If you listen to them, he's a

radical jihadist trying to drag us into the socialist sinkhole that is
Canada. So on one side he's portrayed as Malcolm X and on the other
side, Merkel.
One of Obama's problems is that he's so smooth. There is no
scandal. There's not the hint of a whisper of a shadow of a scintilla of
a scandal. Clinton, now ...Bill Clinton was a corpulent womanizer.

Bush had the DUIs and the DTs and the STDs and the ADHD, but with
Obama, there's less friction than rayon pajamas on silk sheets in zero
gravity. No matter what you think of Obama's policies, you've got to
admire his ability not to get involved in them.
One thing that is so refreshing about Obama after Bush is to
have a President who, when he speaks with a foreign leader, the
other guy isn't more eloquent than he in English as a second
language.
But Obama's so dispassionate. He's so contained. You never get
a fix for how he's feeling. You've got to have the Press Secretary tell
you, "Oh no, he was all pissed off." Really? We couldn't tell. "Oh, sure:
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his jaw was clenched." Yeah. I thought he had tofu caught in his
bridgework. Because Bush was a human emoticon; you always knew
where you were. There was happy and sad and angry. With Obama,
it's, "Ithink it's become apparent that our allies are in a quandary as
to how to respond in this particularly polarizing incident." With
Bush, it was, "Either you're with us or you're against us." Well, at
least you knew where you stood.

The Democrats don't seem to be helping much with Obama's
support. Sometimes I doubt that three out of ten of Democrats could
escape from a stalled escalator in under an hour. An escalator is the
moving staircase. The elevator is the box on a string. The Democrats
aren't even aware they're in the middle of a war. Republicans are
attacking with torches and pitchforks, and the democratic response
is to introduce legislation to reform pitchfork-safety standards.

Of course, the Republicans have devolved into single-cell
amoebae. They've become the tax-cut zombies from the planet No.
They've turned into the Rain-Man Party before our very eyes: Tax
cuts-there are definitely tax cuts here. Tax cuts.
And they yell at Obama for everything. He wins a Nobel Peace
Prize. (Although you've got to admit that Obama's giving a pro-war
Peace Prize acceptance speech was odd. But there he goes, thinking
outside the box again.)
They yell at Obama for using a teleprompter, which I don't
understand. I mean, everybody's used a teleprompter since 1956,
since Eisenhower. When Sean Hannity is screaming at the President
for his overreliance on the use of a teleprompter, he's reading his
rant off of a teleprompter.
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Sarah Palin. I love Sarah Palin; I'm so pissed she's not running
for President. But, then, I'm a comedian. She was at a Tea Party
convention and she was yelling at the President for his reliance on a
teleprompter. This was the very event at which the media discovered
that she had notes written on her hand. Isn't that a case of the Bering
Sea calling the Chicago River moist? What is that but a fifth-grade
teleprompter? That's a remedial teleprompter. That's a teleprompter
for people who can't read fast. And she's wonderful because she can't
help herself. Every two weeks she erupts.
She went on a bus tour last summer and she was kind of
jumping in front of all the candidates. She got in the same town in
New Hampshire where Mitt Romney was going to announce he was
running for President. The media loves her because she's a bright,
shiny object and because the media has the attention span of high
speed limit. Sarah Palin went to Jerusalem and visited the Wailing
Wall, and she was so golly-gosh excited because whaling used to be a
huge industry in Alaska, doncha know.
No, no-you're right: she didn't say that. But for a second you
weren't sure.
Sarah Palin's second book came out; it's called America by
Heart. In it, she talks about Alaska's proximity to Russia, giving her
foreign-policy experience. I was across the street when a friend of
mine was arrested once. That doesn't quality me for a position on the
Ninth Circuit Court of Appeals. (That joke works only here.)
Sarah Palin's first book was called Going Rogue. The title came
from the movie Game Change, on HBO. Woody Harrelson played
Steve Schmidt, who was the campaign manager for McCain, and he
said, "Oh, she's going rogue." He meant it as a pejorative; but then
she waved it as a banner. So you've got to give her credit for that and
for the book's selling 1.5 million copies, eighty-five percent to people
who hadn't bought a book in five years. And that's true. She queen of
the illiterati-sellingbooks to people who don't read. You can see
why she got a second book deal. Publishers love her. They never
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considered targeting the nonreading segment of America before.
Next: sunglasses for those born without ears. I will say this: She does
look like she can handle a gun better than Dick Cheney. If you get
shot in the face by the former Governor of Alaska, it's no accident.

Dick Cheney, who two weeks ago had a heart transplant. Well,
"transplant" I think might be a misnomer. I think, "installation." Can
you imagine being the donor? I don't know about you but I'd claw my
way out of the grave to grab that organ back. Cheney went on a book
tour last year after suffering a fifth heart attack. Five heart attacks
and he lives. This guy is so evil, hell keeps spitting him back. I'm sure
I'm asking the same question that you are. How does a guy without a
heart have five heart attacks? It would be like Rick Perry's
contracting a brain tumor.

Oh, poor Rick Perry. That's why this election has been totally
different from any other primary: Every candidate has had a shot at
grabbing the ring. Every candidate has led the polls because he (or
she) was playing "Anybody but Romney." Perry led the polls for
three weeks before he got into the race, and then people saw him
and thought, "I'm not sure."
No. What happened was that he entered the first debate, and
he stumbled a little bit, but he still led the polls. Then he entered the
second debate, and he stumbled a little bit, but he still led the polls.
And then the third debate. I don't know if you saw it. I watch this
stuff so that you don't have to. In the third debate, he had a fiftythree-second brain freeze on national TV. He was trying to
remember the third department of the cabinet he was going to get
rid of. He got the first two; Education and Commerce. And then for
fifty-three seconds he went, "Uh, uh, uh." All the other candidates on
the dais and the moderator, and even I-and I'm not a big fan-even

YOU CAN'T MAKE UP STUFF LIKE THIS

I, watching after twenty-eight seconds, was going, "Oh, dude. Oh, oh,
come on. Maybe it's written on your hand. You can do it." I wasn't the
only one. Ron Paul tried to help out. He did. Ron Paul holds his hands
like Mr. Burns from The Simpsons. "EPA," he offered. This was when I
realized that Rick Perry was not qualified to be President because he
said, "No, that's not it." Dude! "Opportunity for Governor Perry," I
wanted to tell him. And for another twenty-five seconds he went,
"Uh,

.. ."

You'll see it truncated on TV: "Uh, oops." But, no, there

were fifty-three seconds. I mean, it took the Niners only eight more
seconds to score two touchdowns against the Giants in the regular
season; the Niners, then Perry, had to go in the spin room
afterwards, poor babies. "Well how do you think you did?" "Well,
debates aren't my strong suit."
No. Strong suit, weak suit, leisure suit, space suit, birthday suit,
no. Debates aren't your black socks with sandals.
Perry is famous for shooting a coyote while jogging. He was
jogging. I don't know what the coyote was doing and I know it's
Texas; but, come on. Who carries a gun while jogging? Doesn't it
throw off your rhythm or something? He also said that God told him
to run for President. But Michele Bachmann said that God called on
her to run for President, so either somebody's fibbing or God is off
his meds again, and I hate when that happens. We get such mixed
messages.

Poor Michele. Poor Michele. She led the polls. She was ahead
for two weeks in August after winning the Iowa straw poll. She led
the national polls and she got her picture on the cover of Newsweek
magazine. The photo was kind of controversial because she had this
creepy, cross-eyed, messianic gaze, and all her supporters
complained. They went, "Oh, you bad magazine. You cherry-picked
the creepy looking photo on purpose." Newsweek responded by
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putting the entire photo shoot online and saying, "Which one would
you have picked?" (That's true, that's true.)
Poor Michele, she was always so close. She went to Concord,
New Hampshire, and said, "It's great to be here, where the shot
heard around the world was fired." But that was actually Concord,
Massachusetts-sixty miles due south. So close. And then she went
to this small town in Iowa and said, "It's great to be here in the
birthplace of John Wayne." But it was actually the birthplace of John
Wayne Gacy, the serial killer, proving that close can sometimes be so
very, very far away.
And she's a member of the House Intelligence Committee.

Herman Cain said that God told him to run for President, but
give him the benefit of the doubt. Maybe it was God who told him to
pull out as well. Herman Cain led the polls for two weeks, and
everybody was confused. He was confused. He wasn't running for
President. He was auditioning for Roger Ailes for a shot on Fox News.
He's an African American running for the Republican nomination.
Hello. That's like Joan Rivers applying for the Miss Aryan Nations
Pageant. It's a statement. But he got to say what he believed. Every
other candidate you see when you ask a question, you can see the
gears click as they find pat-answer four, paragraph three of chapter
seven of Politicsfor Dummies. But Herman Cain was saying stuff he
actually believed. He was engaging, and people were confused,
including him. And then the tsunami: He said, "We'll never know
what actually happened there." It was a classic case of he said, she
said, she said, she said, she said. But when he got out, he was so
typical: Every disgraced politician-conservative, Democrat-they
all do the same thing. It's the same formula: "It wasn't me." "Okay, it
might have been me, but it only happened once." "Maybe a couple of
times." "I've got to go."

YOU CAN'T MAKE UP STUFF LIKE THIS

It happened to David Vitter, Mark Sanford, and to the
unfortunately named Congressman Weiner. But that was his own
damned fault because you get to choose how people pronounce your
name. He could have done the Boehner = Bdner thing. Speaker of the
House John Boehner has eleven brothers and sisters. They're all
B[5]ners. That's true. He's the only Bo[ ]ner in the family. His mother
is a B[d]ner. His father, and, well, twelve kids but one.
And Weiner could have gone with pronouncing it "Whiner,"
which is still a lousy name for a politician. Apt for a Democrat,
though, perhaps. Or he could have gone whole hog, which is what I
would have done. Yes, we spell it W-E-I-N-E-R, but it's pronounced
"Schultz."
Then he had to leave Congress, and I still don't know why he
did. You can't kick a guy out of Congress for being an idiot. You won't
have anybody left. Well, let's see. What have we got here today?
We've got an idiot, an oaf, a cad, a fool, a lout, a creep, a toad, a butt
wipe, a lizard stick, a squeeze bag, an ogre, a geek, a goon, a boner, a
Wilson, a Johnson, and a Bachmann.

It would have been fun to see Herman Cain win. I mean just to
imagine the bailiwick, you know-the rural precincts of northeast
Mississippi and these dyed-in-the-wool racists going to the polls on
November 6th and having to choose between two black men.

Now, Rick Santorum doesn't say that God told him to run for
President; rather, God ran with him for President, and neither one of
them was happy. Rick Santorum looked like Mr. Rogers with rabies,
didn't he? He wasn't old fashioned. He was Old Testament, trying to
drag America back to the fifties-the 1750s. He wants to return to
our original values of burning people as witches because their
tomatoes grew too big. He doesn't believe in contraception. Really?
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We're fighting birth control. What's next? The transistor radio is the
devil's spatula. Our descent into debauchery began with the
introduction of the loom.
Poor Rick. He didn't have any money. Romney just pummeled
him. Romney pummeled Newt in Florida. Newt I think was outspent
17 to 1 on commercials in Florida, and Santorum, at least 7 to 1 in
Michigan, and 5 to 1 in Wisconsin. Santorum was bragging about
how frugal he was-that he flew middle seats on United to
campaigns. Really? We're supposed to give the presidency to a guy
who doesn't have anybody on his staff who can work a seat-locator
map on an airline website?
He doesn't believe in birth control. He doesn't believe in
evolution; and, ironically, he is one of his own best arguments. He
doesn't believe in global warming. He doesn't believe in public
education. He said, "For the first 150 years, Presidents homeschooled their kids." Yeah, and for the first 150 years the sheep barn
and the living room were the same place. For Christ's sake, we just
figured out how to put the wheel on luggage like twenty years ago.

Newt Gingrich led the polls. Newt, the evil cherub, led the polls
amongst a new group called low-information voters. I had never
heard this term before. What it means is stupid people. It's true. And
Newt won all the states with low-information voters because he
promised them what they wanted: two-dollar-a-gallon gasoline and
candy for all their friends.
A recent poll reported that fifty-two percent of the Republican
party in Mississippi still believe that Barack Obama is a Muslim' and
a large percentage beyond that think he's muslin, which is a loosely
woven cotton fabric. They're very confused.
1. Luke Johnson, 18 Percent of Republicans: Obama's Muslim, HUFFINGTON POST (June
22, 2012, 6:02 p.m.), http://www.huffingtonpost.com/2012/O6/22/obama-

christian-muslim-gallup-n_1619862.html.
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Newt was Speaker of the House, and he was censored by a 398
to 25 House vote. Those were the old days of bipartisanship. I
remember those days. But now bipartisanship doesn't mean
anything. "Well, we want to work with the President." Yeah. Sure.
The same way the five-year-old with a magnifying glass wants to
work with ants.
In 1994, when Newt became Speaker, he had his contract on
America. He said his Number One priority was getting rid of all the
incentives to being poor. Who can forget those? Sleeping under
bridges like trolls, fighting with dogs for food. God, those were the
days: just like camping, only different.
Poor Newt: he was the traditional-family-values candidate and
the fact that he was married three times just meant he was extra
traditional. He said the reason he had all those affairs was because of
his love of America was "too strong." So apparently he did to them
what he wanted to do to us. We can never hope to repay these
courageous women for their valiant sacrifice.

And that leaves us with Mitt, whom they ended up with
because they kept going, "Yes," "No," "Yes," "No," "Yes."
Mitt Romney, a man with all the charisma of a plastic picnic
fork with three of the tines snapped off. He wasn't groomed for the
presidency. He was assembled out of an IKEA box: One Male
Politician, Standard. White-very white. His own staffer said he had
all the conviction of an Etch A Sketch. 2 The staffer didn't get fired,
although I'll bet he's riding to rallies in the seat that Seamus used to
have up on the car roof.
2. Michael D.Shear, For Romney's Trusted Adviser, 'Etch a Sketch' Comment Is a Rare
Misstep, N.Y. TIMES March 12, 2012, at A18 ("Everything changes.... It's almost like
an Etch A Sketch. You can kind of shake it up and restart all over again."), available
at http://www.nytimes.com/2012/03/22/us/politics/etch-a-sketch-remark-a-

rare-misstep-for-romney-adviser.html.
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Poor Mitt: He should be wearing a neck brace from the selfinduced whiplash on all of his policy positions. He was Governor of
Massachusetts, and Massachusetts likes Republicans, you know, a
much as they like uranium tailings and vanilla milkshakes.
So he was pro-choice, and now he's anti-choice. He's like the
multiple-choice candidate. You can project on him whatever you
want. He was for gun control. Now he's against it. He won Iowa and
then he lost it. He's like an oxy Mormon. He's oxymormonic. He has
waffled so often, syrup should be shooting out of his ears. He's
straddled so many fences, he could build a tree house out of redwood
from the splinters in his butt. His act should end with, "I'm Mitt
Romney and I both approve and disapprove of this ad."

Because the debt ceiling comes up again later this year, it's
going to be an election issue. And we almost defaulted last time it
came up. We might default this time, and then you know what
happens. We have to move back in with Britain. You think it's
embarrassing going home after school. Try waiting two hundred and
thirty-six years.
"Well, well, well; look who is back. Couldn't hack it on our own,
could we, mister?"
"I'm ready for independence."
"Well, your mother says you can crash on the basement couch,
but just for a couple of weeks. And while you live in this house, you
will live by our rules. Do you hear me, mister?
"From now on healthcare is free for everybody. The stitches
may be a little larger than you're used to, but I dare say you'll get
accustomed to it.
"Now get your big butt downstairs. Dinner is at five. It doesn't
look like you've missed many meals, and while you're down there,
clean up the spot under stairwell. Ireland just called. They're on their
way over."

YOU CAN'T MAKE UP STUFF LIKE THIS

I watch the national news every night-not for the news but
for the ads. It's so depressing: apparently the only other people
besides me watching the network national news are very old, sick, or
dying. Every ad is for Flomax or Prevacid or Lipitor or Cialis, people
with clogged pipes or leaky pipes or pipes that need extending.
Honest to God, I'm convinced it's some sort of plumbing-outreach
program. And the ads aren't just thirty seconds long; they're at least
a minute-sometimes two-because they're required by law to
include all the bad stuff that can happen to you, that they try to slide
by in this perky monotone:

Side-effects may include but are not limited to
headache, nausea, flatulence, dizziness, dizzy
flatulence, weight loss, weight gain, hives, chives,
weird rashes on the inner thighs, involuntary muscle
spasms, cement-like bowel obstructions, anthrax,
dysentery, bovine spongiform and encephalopathy,
flesh-eating bacteria, explosive diarrhea, Chlamydia,
anal leakage, leprosy, clock elbow, nickel-dick phobia,
cat-scratch fever, river-slobber syndrome, Ebola,
elephantiasis, brain cloud, cholera, partial total
paralysis, total partial paralysis, total, total paralysis,
suicidal thoughts or actions, death by coma, near
death, death and fatigue.

Thank you.
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