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SAVING NELSON MANDELA*
Kenneth S.Broun**

I
INTRODUCTION

On February 11, 1990, Nelson Mandela walked out of a South
African prison, a free man for the first time in twenty-seven years. He
immediately assumed the leadership role that would move South
Africa from a system of apartheid to a struggling but viable
democracy. No one person, not even Nelson Mandela, was solely
responsible for this miracle. But no one can doubt the crucial role
that he played in the process that brought a new era to South Africa,
or that his intellect, sturdy leadership, and political savvy made this
process far more peaceful than anyone had predicted would be the
case. In 1994 Mandela finally got the opportunity to serve as
president of the Republic of South Africa under its new constitution.
That Nelson Mandela would ever be freed was almost out of
the question in 1963, when the trial that would lead to his sentence
of life imprisonment began. Mandela and his codefendants faced
charges brought under the recently enacted Sabotage Act, the
violation of which carried the death penalty. The South African
government proudly announced that it had brought to justice men
who had planned and begun to carry out a campaign for its violent
overthrow. The country's press celebrated the success of the police
*

Article on which an address will be delivered at the Annual Convention of the
International Society of Barristers, Punta Mita, Mexico, 10-16 March 2013.
Henry Brandis Professor of Law Emeritus, University of North Carolina; Author,
Saving Nelson Mandela: The Rivonia Trial and the Fate of South Africa (Oxford
University Press 2012).
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in catching the criminals, who represented a very real threat to the
way of life of white South Africa. Foreign representatives were told
by informed sources that the maximum sentence for the top
leadership was possible, indeed likely. Most observers-white and
black, government supporters and opponents-thought that
Mandela and the others would all be hanged.
A. Pivotal Moment
The trial of Mandela and his codefendants, beginning in
October 1963 and ending in June 1964, represented in many ways
the culmination of South African history to that point. The nation
was hurtling head-first into a conflict brought on by three-hundred
years of racial conflict, an Afrikaner population frustrated by the loss
of their independence and fearful of the destruction of their culture,'
and a black population that had seen its plight worsen day by day
and year by year. Fifteen years after the National Party took control
of South Africa's government and began to institute apartheid, the
time was ripe not only for a definitive judicial sanction for
government opponents but for a verdict that would ensure that
these enemies of the state would be out of the way forever.
The Rivonia trial, as it was called-named for the
Johannesburg suburb in which many of the illegal meetings had
1. Editor's Note: European and English settlers began coming to what was to become
South Africa in the 1600s. By the turn of the nineteenth century, the white
population was represented chiefly by two ethnic groups: the English and the
Afrikaners. The latter were of mixed European ancestry, largely Dutch, and spoke
a language, Afrikaans, that had originated in seventeenth-century Holland.
Conflict over which group would control the region culminated in the bloody
Anglo-Boer War (1899-1902). The English victors merged their appropriated
territory with independent republics established by the Boers ("farmers" in
Afrikaans) into a single nation state, and enjoyed hegemony over the "Union of
South Africa" and its political system for over a half century. At no time since the
arrival of the settlers had the native population not been segregated, subjugated,
and exploited-"tolerated only to the extent that they would serve the white
people of both groups." Introduction to KENNETH S. BROUN, SAVING NELSON MANDELA
xiv (2012).
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taken place and where most of the defendants had been arrestedwas no model for procedural justice, but neither was it a kangaroo
court. Some forms of trial familiar to lawyers in the Anglo-American
world were present-including, most importantly, the right to crossexamine witnesses.
The trial marked a pivotal moment in South Africa's history,
and one of high drama. A team composed of lawyers of great
intellect, legal ability, and integrity defended the accused. They
applied their considerable skill to a cause in which they deeply
believed. The accused, through both their statements to the court
and their testimony, demonstrated strength of character and
devotion to a cause that even a hostile judge could not, in the end,
ignore. The character and conduct of the judge before whom the case
was tried illustrate both the strength and weaknesses of the South
African judicial system. The judge may well have been independent
of the government and its prosecutor, but his own prejudices guided
him through much of the proceedings. International opinion and the
actions of foreign governments figured in as well. White South
African opinion was clearly in favor of the prosecution and of harsh
sentences for those accused. International opinion, particularly in
the newly independent African states and the Communist bloc, was
almost unanimous in its support for them. There was also
considerable attention to the trial on the part of the major Western
powers-or at least concern that death sentences would sour
relations with African and other Third World people. The question
was how the West-and in particular the United States and United
Kingdom-might attempt to influence the trial's outcome.
Something happened in the course of the Rivonia trialsomething that ultimately saved the lives of Mandela and his
codefendants and, ultimately, the very soul of their country.

4
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B. Dramatis Personae
The drama that was to be the Rivonia trial began in July 1963,
when seven men were arrested at Liliesleaf Farm in the
Johannesburg suburb of Rivonia. Six of those men and four others
were eventually charged with various crimes against the Republic of
South Africa, including sabotage.
Among the defendants charged with crimes along with those
arrested in Rivonia was Nelson Mandela. Mandela was in prison on
Robben Island at the time of the others' arrests. Those others
included ANC leaders Walter Sisulu; Govan Mbeki, the father of
future South African president Thabo Mbeki; and the South African
Indian leader, Ahmed Kathrada. Three of the defendants, Denis
Goldberg, Lionel Bernstein, and James Kantor, were white; six were
black; one, Kathrada, was classified as Indian under the complex
apartheid lexicon.
Two men charged with the other defendants never went to
trial. With the help of a bribed prison guard, the two white men,
Harold Wolpe and Arthur Goldreich-both of whom had been
leaders of the group seeking to overthrow the apartheid
government-pulled off the most spectacular escape in the history of
the South African prison service. In their place, Wolpe's brother-inlaw and law partner, James Kantor, was charged, despite his being a
totally nonpolitical person and his having never had any connection
to the struggle against the apartheid regime.
The men arrested were initially held under the draconian
ninety-day detention law, which permitted detention of those
suspected of antigovernment activities for an endless succession of
ninety-day periods. Mandela was brought from his Robben Island
prison to Pretoria, where the trial was to take place. The charges
brought by the attorney-general of the Province of the Transvaal
were of violation of the Sabotage Act and of the Suppression of
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Communism Act-broad-reaching legislation that essentially
prohibited speaking out against the apartheid regime.
The judge was to be Justice Quartus de Wet, then the Chief
Judge of the Transvaal Province-the province in which the charges
had been brought. The case was tried only to the judge. A jury trial,
though possible for some cases at the time, was not available for
charges under the Sabotage Act. However, given the nature of the
juror pool, it would have been unlikely for an accused in a political
trial to elect to go that route. Judge De Wet was not known to be a
government tool and had expressed independence from the
government on several occasions. He had been the last judge
appointed by the United Party, an opposition party ousted by the
Nationalists. The Nationalists were the party that had authored the
apartheid policies. Yet de Wet was an Afrikaner by birth and had
associations with many leaders. He was the son of a former Chief
Justice of South Africa. The defense team was initially pleased with
his designation to hear the case, but their optimism was to be muted
by events during the course of the trial.
The prosecutor was Dr. Percy Yutar. He was a career
prosecutor and a well-educated man-one of the few lawyers in
South Africa with a doctorate of law. He was Deputy Attorney
General of the Transvaal, the province in which the trial was to take
place. He was a zealous advocate of government positions and a
tireless prosecutor. He was Jewish, indeed probably the highest
ranking Jew in the apartheid government-a government in which
anti-Semitism was never far from the surface. All of the white
defendants in the trial were also Jews. Two of the lawyers of those
accused were Jewish. One of those was the attorney-the lawyer
responsible for organizing the case-Joel Joffe. In his first meeting
with Joffe, Yutar commented on the absence of anti-Semitism among
the police and prosecutors. When Joffe responded that the absence
of anti-Semitism was no cause for special praise, Yutar replied, "If
you were a policeman, Joffe, wouldn't it make you anti-Semitic to

6

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

have people like Bernstein and Goldberg going around stirring up
the Bantu?" 2 Bernstein and Goldberg, two of the white defendants,
were both Jewish and both active in the South African Communist
Party. The other Jewish defendant was the nonpolitical and clearly
not-guilty Jimmy Kantor, a stand-in for his Communist and likewise
Jewish brother-in-law, Harold Wolpe, who had escaped to England.
The defense team was a particularly distinguished one. South
Africa has, like Great Britain, a divided bar. At the time of the Rivonia
trial, "attorneys" and "advocates" played very different roles in the
judicial
process. Attorneys-like
solicitors, their
British
counterparts-were the office lawyers. They worked directly with
clients. They were responsible for legal work not directly involving
the courts-drafting contracts, wills, and trusts, and other nonlitigation-related paperwork. When courtroom work was required,
especially in the higher courts, the attorney would employ an
advocate, the equivalent of a British barrister, and would work with
that advocate in the preparation of the case. In 1963, only an
advocate could appear for a client in those trial courts trying serious
civil and criminal matters, or before the appellate courts. The
attorney was responsible for making sure that the advocate was paid
for courtroom work. Whereas attorneys could team up with one
another in law firms, advocates were all solo practitioners. They had
offices in specially designated buildings located near the central
courts-the South African equivalent of the British Inns of Court.
The lead advocate and the lawyer in command was Abraham
(Bram) Fischer. Fischer was widely regarded as the most
outstanding lawyer at the Johannesburg bar. 3 He was a brilliant

2. The South African government referred to blacks as "Bantus," a term that was
derived from a language grouping. The term was resented by the people to whom
it referred, who preferred to be called simply black.
3. For complete biographies of Bram Fischer, see STEPHEN CLINGMAN, BRAM FISCHER:
AFRIKANER REVOLUTIONARY (1998) and MARTIN MEREDITH, FISCHER'S CHOICE: A LIFE OF
BRAM FISCHER, (2002).
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advocate, defending persons under the system 4 for virtually all his
career. Paradoxically, he was not only an Afrikaner, but the grandson
of an Afrikaner leader in the Anglo-Boer War and a governor of the
Orange Free State-the rural province that is still the heartland of
Afrikaner nationalism. He was a successful lawyer both in civil-rights
cases and in complex commercial litigation. But he was also a
dedicated Communist, as active in seeking to overthrow the
government as any of those charged. Interestingly, he drew on the
struggles of the Afrikaner people to give him a context for his
support for the struggle for black people. It was only fortuitous that
the arrests at Rivonia had not coincided with one of his own visits
there to participate with the defendants in their antigovernment
plans.
Among the other advocates on the defense team was Vernon
Berrange, an extremely well-regarded advocate who was known as
an especially effective cross-examiner. The team's two young
advocates-both in their 30s-were Arthur Chaskalson and George
Bizos. Both had already established themselves as skilled and highly
effective young lawyers.
The attorney, Joel Joffe, was also in his early 30s. He had not
been widely known as a civil-rights lawyer. He had been planning to
immigrate to Australia but was persuaded to take the case by Hilda
Bernstein, the wife of defendant Lionel (Rusty) Bernstein. He told
her that he was a lawyer, not a politician, and that public opinion
was against her husband and the others. Hilda Bernstein responded
4. Editor's Note: Le., the system of apartheid. Apartheid was instituted by the
National Party, dominated by Afrikaners, which acquired control over the South
African government in 1948. Apartheid was the systematized segregation of
Africans, "Coloureds," and immigrants from India-nonwhites, in general. The
nonwhite population was compelled by law to live apart in designated areasessentially ethnic ghettos. What civil rights they may once have had were denied
them, as was a meaningful education. So intense was the focus of the ruling party
on the governing-the oppression-of the nonwhites that of all the laws of South
Africa, sixty percent were estimated to govern racial relations. BROUN, supra note
1, at xv.
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that public opinion from the largest section of the South African
nation, the nonwhite population, was supportive of the defendants.5
Hilda Bernstein was right. The white population, through the
newspaper and radio (there was no South African television at the
time) had been worked to a fever pitch against the "terrorists" now
to be put on trial. The fears of the white population were played like
a Stradivarius to work against the defendants. In contrast, and
importantly, not only was the nonwhite population opposed to the
government generally and its actions in this case in particular, but
considerable international opinion throughout the world was
mobilized in the defendants' favor.
There was the usual pretrial maneuvering, which any
American or British lawyer involved in criminal cases would
recognize, including the dismissal of the original indictment as
impermissibly vague and the immediate rearrest of the defendants.
They were to face trial based on an indictment not much more
specific than the first one.
II
THE TRIAL

On the first day of the actual trial in December 1963, the
defendants were each asked to make a formal plea to the indictment.
Nelson Mandela set the tone: "The government should be in the
dock, not me. I plead not guilty." Walter Sisulu followed along similar
lines: "It is the government which is guilty, not me." When Justice de
Wet rebuked him, asking him to plead either guilty or not guilty and
not to make political speeches, Sisulu added: "It is the government
which is responsible for what is happening in this country. I plead
not guilty."6
De Wet was visibly annoyed by the defendants' pleas. Yutar, for
his part, appeared horrified. Muttering could be heard from the
5. JOEL JOFFE, THE STATE VS. NELSON MANDELA 12-13 (2007).
6. JOFFE, supra note 3, 71-72. See also GEORGE Bizos, ODYSSEY TO FREEDOM 221 (2007).
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police sitting in the court. Yet each defendant responded to the
request for a plea in similar terms. Jimmy Kantor-who was clearly
not guilty-offered the only exception, simply responding, "I plead
not guilty, my lord."7
The defense was going to try this case with the goal of avoiding
the death sentence for all of the accused and, if possible, gaining
acquittal for a few of them. But it was not going to miss the
opportunity to put apartheid on trial in the court of world opinion.
Yutar's intention was not dissimilar-to put the spotlight on
events and issues outside the courtroom. His opening address, and
indeed his conduct of the entire trial, would seek to do more than
establish the guilt of the accused. The trial would tell the nation and
the world about the Communist-inspired danger that these people
and their followers posed to good people everywhere.
A. The Prosecution: Opening and Evidence
Yutar's opening address dramatically set out the evidence yet
was uncharacteristically concise.8 It gave the court a graphic picture
of the planning and execution of acts of sabotage-acts calculated to
bring down the government of the Republic of South Africa. It also
gave the defense its first meaningful indication of the nature and
extent of the prosecution's case.
The accused, announced Yutar, had plotted and engineered
acts of violence and destruction throughout the country, directed
against both the offices and homes of state and municipal officials, as
well as against communication facilities. Their purpose was to bring
7. Most of the references to testimony and argument at the trial are in the trial
transcript, available through the web site of the University of the Witwatersrand,
http://www.historicalpapers.wits.ac.za/?inventory/U/collections&c=AD1844/
R/8062, referred to in subsequent notes as the Rivonia Trial Collection. For those
parts of the trial not preserved in the transcript, I have relied principally on the
Joffe and Bizos accounts as cited in notes 3 and 4, supra.
8. Yutar's opening address can be found in the Rivonia Trial Collection, A4, http://
www.historicalpapers.wits.ac.za/inventories/invpdft/AD1844/AD1844-A4text.pdf.
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about "chaos, disorder and turmoil."9 They had planned for this
turmoil to be followed by the operation of trained guerrilla-warfare
units, and-at an appropriate juncture-by an armed invasion of the
country by the military units of foreign powers. Proof of his case
would come both from witnesses called at the trial and from
documents found in the Rivonia raid and in subsequent raids on two
other properties.
In his opening, as throughout the trial, Yutar was careful to
emphasize that all planning had been done by ANC leaders in close
cooperation with leaders of the Communist Party of South Africa.
The preparations for sabotage and terrorism had incorporated the
"cell system" and the characteristic secrecy of the Communists.
Yutar's intended audience was not only the white people of South
Africa but Western leaders whose fears of rampaging Communism in
Africa trumped their objections to apartheid.
But Yutar's address was much more than simply a plea to antiRed hysteria. He referred to documents that showed extensive
planning for sabotage, including the manufacture of at least seven
different types of explosives and 106 maps of the country with
proposed targets marked-police stations, post offices, government
administration offices, the homes of black policemen and
administrators, electric-power stations and facilities, telephone lines
and cables, and railway lines and signal boxes. Finally, his opening
sketched the outlines of testimony from the witnesses who would be
called and, he said, connect each. of the accused to these acts of
sabotage and plans for an uprising against the state.
The defense's most significant problem was that much of
Yutar's description of the defendants' activities was both true and
provable. If any of the accused testified, several would be forced to
admit to most of the critical portions of the charges-specifically,
that they had planned and directed acts of sabotage against
government and communications sites, and had arranged to send
9. Id. at 1.
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young recruits abroad for training in guerrilla warfare. Indeed, the
defense lawyers were instructed not to contest testimony from state
witnesses that the defendants knew to be true. There would be no
attempt on the part of counsel to avoid a conviction, at least for the
leaders-Mandela, Sisulu, and Mbeki.
As Yutar's opening statement showed, the prosecution wanted
to expose that the antiapartheid movement was dominated by
international Communism. And as the pleas entered by the accused
demonstrated, counsel and their clients would seek to put the
government and its apartheid policies on trial for all of South Africa
and the rest of the world to see. The defendants may have broken the
apartheid government's laws, but the policies of that governmentits racial oppression and total intolerance of even peaceful dissentleft them no other choice.
But there were things that experienced and capable defense
lawyers could do for their clients and for the cause in which they and
their clients believed. Effective courtroom tactics could reduce the
likelihood of the death penalty for some of the accused and perhaps
result in the acquittal of some of the others not directly involved in
the leadership. Even with regard to Mandela, Sisulu, and others
clearly implicated by the documentary evidence, the defense would
stress two points throughout both its case and cross-examination:
first, the plans set out for a planned guerilla war had been prepared
for discussion but had not yet been adopted; and, second, all acts of
sabotage had been planned in a way that would not put human life at
risk. The establishment of these points would not be enough to
acquit any defendant, but proof of either or both might be enough to
persuade the judge not to send the defendants to the gallows.
Although much of what the dozens of state witnesses would
say would be truthful, some was embellishment and some was
totally false. The defense would continuously remind the court of the
fact that most of the state witnesses had been held, or were still
being held, in detention. Their release from detention would likely
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depend on the state's satisfaction with their testimony at the trial.
Yutar's claim was that they were being held as a matter of
"protective custody." The defense pointed out that there was no such
procedure under South African law, but the court let the explanation
pass.
The trial bore out what had been predicted on the first day.
The prosecution put in ample proof of sabotage and of the
recruitment of young men for guerilla warfare. There was also
considerable evidence of the involvement of at least the key
defendants-Mandela, Sisulu, Mbeki, and the young engineer, Denis
Goldberg. A key State witness was Bruno Mtolo-called Mr. X during
the trial, based on an alleged fear that the defendants' allies would
harm him if he was identified. Mtolo would testify to his-and most
of the defendants'-personal involvement in both sabotage and the
recruitment of young men to be sent around for guerilla training.10
For its part, the defense was successful in some respects.
Superb cross-examination exposed the embellishment of the facts by
the key State witnesses. And the defense was successful in its
attempts to convince the trial-court judge that the plans for guerilla
warfare had not yet been adopted and that there were no sabotage
activities calculated to put human life in danger.
B. The Defense Case and Mandela's Allocution
When it came time for the defense case, the defense team
struggled with the problem facing most criminal-defense counselwhether their clients would testify. The decision, shared of course by
the defendants themselves, was that most of the defendants would
testify and face cross-examination. The most important exception
was Nelson Mandela, who would make a statement from the dock10. Mtolo's testimony can be found in the Rivonia Trial Collection, A15 and A16,
http://www.historicalpapers.wits.ac.za/inventories/invpdft/AD1844/AD1844A15-text.pdf; http://www.historicalpapers.wits.ac.za/inventories/invpdft/
AD1844/AD1844-A16-text.pdf.
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an allocution. The statement was not evidence, but in a trial to the
court, the evidentiary value of the statement was less important than
the picture Mandela would be able to paint with his remarks. The
statement itself was to be an eloquent exposition of the history of the
struggle against racism in South Africa and may, in and of itself, have
saved the lives of all of the defendants."
A few minutes after beginning his oration, Mandela made an
admission sufficient to condemn him to the gallows: "Some of the
things so far told to the Court are true and some are untrue. I do not,
however, deny that I planned sabotage."1 2 Nonetheless, he argued,
planning for it was "a result of a calm and sober assessment of the
political situation that had arisen after many years of tyranny,
exploitation, and oppression of my people by the whites."' 3
Mandela firmly denied some of the detailed evidence that had
been presented by the state witnesses, especially regarding activities
involving risk to human life. But much of Mandela's speech moved
well beyond the state's evidence, intended as a lesson on the history
of the ANC and its long-standing and deeply entrenched policy of
nonviolence. Despite these convictions, though, he and his colleagues
had concluded that because violence in the country was inevitable, it
would be unrealistic and even wrong for African leaders to continue
preaching peace and nonviolence. "The conclusion, my lord, was not
easily arrived at. It was only when all else had failed, when all
channels of peaceful protest had been barred to us, that the decision
was made to embark on violent forms of political struggle .... "14

The leadership had recognized that four forms of violence
were available to them-ascending in order by degree of violence:
11. Mandela's statement can be found in the Rivonia Trial Collection, A19, http://
www.historicalpapers.wits.ac.za/inventories/invpdft/AD1844/AD1844-A19text.pdf.
12. Id. at 5.
13. Id. at 6.
14. Id. at 15.
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sabotage, guerrilla warfare, terrorism, and open revolution. The
decision was made for sabotage, which, Mandela said, did not
"involve loss of life and ... offered the best hope for future race
relations."' 5
Although the defendants had decided to engage only in
sabotage at this point, plans were made to step up the violence to the
next level-guerrilla warfare. The idea was to build up a nucleus of
trained men who would be able to provide the leadership required if
guerrilla warfare started. Mandela said that this was why he had left
the country in early 1962. His goal had been to tour other African
states, to locate training facilities, and to solicit funds. He met with
African leaders and began to school himself in the art of war and
revolution, including undergoing a course in military training. "If
there was to be guerrilla warfare, I wanted to be able to stand and
fight with my people and to share the hazards of war with them." 16
The courtroom had grown quieter as Mandela's speech went
on. As he began to close, the silence became even more profound.
Above all, my lord, we want equal political rights,
because without them our disabilities will be
permanent. I know this sounds revolutionary to the
Whites in this country, because the majority of the
voters will be Africans. This makes the white man
fear democracy.
But this fear cannot be allowed to stand in the
way of the only solution which will guarantee racial
harmony and freedom for all. It is not true that the
enfranchisement of all will result in racial
domination. Political division, based on color, is
entirely artificial and, when it disappears, so will the
domination of one color group by another. The ANC
has spent half a century fighting against racialism.

15. Id. at 18.
16. Id at 27.
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When it triumphs, as it certainly must, it will not
change that policy.
This then is what the ANC is fighting. Our struggle
is a truly national one. It is a struggle of the African
people, inspired by our own suffering and our own
experience. It is a struggle for the right to live.17
At this point, Mandela put down the papers from which he had
been reading and spoke from memory, ending his speech with the
words that remain his most famous (and which today adorn the wall
of the new Constitutional Court in Johannesburg):
During my lifetime I have dedicated myself to this
struggle of the African People. I have fought against
white domination, and I have fought against black
domination. I have cherished the ideal of a
democratic and free society in which all persons live
together in harmony and with equal opportunities. It
is an ideal which I hope to live for, and see realized.
But if needs be, it is an ideal for which I am prepared
to die.
The words "if needs be" had been added at the insistence of
one of his young lawyer, George Bizos, who felt that without them
the invitation to sentence Mandela to death was simply too patent.18
Mandela consented to the editing but in later years would have a
different view of that invitation to the court. Forty-five years later,
Denis Goldberg would ask Mandela why he thought de Wet had not
sentenced him to die. "Because I dared him to do so," he replied.' 9
Those who were there said that the silence was complete.
There were deep sighs from the public benches; some women in the
17. Id. at 54-55.18.

BIZos, supra note 4, at 243;

ANTHONY SAMPSON, MANDELA: THE

AUTHORIZED BIOGRAPHY, 191 (1999).

19. Interview with Denis Goldberg (8 October 2009).
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gallery burst into tears. After a pause, de Wet turned to Bram Fischer
and said, "You may call your next witness." 20
The trial was largely over for Nelson Mandela. He had admitted
to enough to be found guilty of all charges against him. What
remained was whether the judge would respond to what seemed to
be a challenge to render a death sentence.
All but two of the other defendants testified. They were all
subjected to extensive cross-examination by Percy Yutar.
Surprisingly, at least to most of the defense team, Yutar took the
opportunity to argue politics with the defendants-the rightness of
their cause-rather than simply settle for their unmistakable
confessions of guilt of the crimes with which they were charged.
Throughout their cross-examinations, they came across as men of
conviction-men who, many speculated, would be difficult for the
judge to order hanged.
C.Judgment
In the end, all but two of the defendants were found guilty.
James Kantor had been dismissed at the close of the prosecution's
case. Bernstein was found not guilty. Both Kantor and Bernstein
were white. Kantor was guilty only of being his activist brother-inlaw's law partner. There was more evidence of Bernstein's
involvement, but, compared to the others defendants, not much to
show that he had anything to do with plans to engage in acts of
sabotage. The only white to be convicted was Denis Goldberg, who,
the evidence showed, had gone around Johannesburg purchasing
supplies to manufacture explosives. 2 1
The guilt of most of the accused in the Rivonia trial was never
in doubt. They were unlikely to have been found innocent under the
20. JOFFE, supra note 3, at 160; MARTIN MEREDITH, NELSON MANDELA 268 (1997).

21. The full judgment can be found in the Rivonia Trial Collection, A32.3,
http://www.historicalpapers.wits.ac.za/inventories/invpdft/AD1844/AD1844A32-3-text.pdf.
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Sabotage Act. The Sabotage Act permitted a significant departure
from the usual requirement in South Africa and other nations whose
laws came from England: the requirement that the prosecution
prove a defendant's guilt beyond a reasonable doubt. Under the Act's
provisions, the burden was on an accused to prove his innocence by
showing that the commission of an act "objectively regarded" had
not been calculated or intended to produce certain stated effects,
including to bring about any social or economic change in the nation.
But the prosecution did not really need the harsh provisions of that
Act. The defendants-with the exception of Lionel Bernstein, James
Kantor, and perhaps Ahmed Kathrada-had admitted, either in their
statements to the court, as in Mandela's case, or by their testimony,
that they had acted for political purposes as prohibited by the
statute.
The case against Kathrada was weaker than the others
convicted. Denis Goldberg believes to this day that it was no stronger
than the case against Bernstein, who was acquitted. After the
judgment, Goldberg reports, Bernstein himself said that it had been a
miscarriage of justice for him to be acquitted and Kathrada
convicted. 22 Kathrada was sentenced to a term of life imprisonment
based upon his conviction of a single count: conspiracy to violate the
Sabotage Act.
Kathrada's testimony had established his involvement in
planning meetings at Liliesleaf Farm on a regular basis and his
staying at a safe house disguised as a Portuguese man. He had
admitted knowledge of the formation of Umkhonto we Sizwe (the
Spear of the Nation)-the group headed by the leadership of both
the African National Congress and the Communist Party of South
Africa-which was to be the military group for both organizations.
Bruno Mtolo, Mr. X, had testified that Kathrada had been present at
the farm during Mtolo's visit there and that he had been duplicating
documents.
22. Interview with Denis Goldberg (7 October 2008).
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Bernstein had been at the farm on the day of the raid, too, but
there was no testimony of his having been a regular part of the
strategy sessions that occurred there. On the other hand, Kathrada
had admitted to writing a document referring to a "blood bank to aid
our struggle." 23 No such document had been attributed to Bernstein.
Applying South African case law, the court found Kathrada guilty of
conspiracy based upon his "knowing" of aid to the actions of the
other defendants. He "knew in essence" what their work was and
had aided them in that work. Under the South African law of
conspiracy as the court saw it-a law as vague in South Africa as in
other countries, including the United States and United Kingdomthere was sufficient evidence of Kathrada's guilt by association to
justify his conviction.
But a conviction of Bernstein or even Kantor could probably
have been sustained under South African law, as well. Not only was
Bernstein at Liliesleaf on the day of the raid, but he admitted to being
there on other occasions, if only in his capacity as an architect. He
also conceded his involvement with the other defendants in various
political discussions, although not to being part of planning for
sabotage or guerrilla warfare. It doesn't take much involvement with
coconspirators to be found guilty of being part of their scheme.
Bernstein had been at the scene of the discussions of action against
the government and associated with those who admitted planning
sabotage.
The law of conspiracy is truly guilt by association, and there
was enough association here to sustain a conviction. Rusty
Bernstein's identification with the conspiracy under Count 2 of the
indictment was less than Kathrada's, but only by a small degree. No
one would or should have been surprised, had he been convicted of
the same count that sent Ahmed Kathrada to prison for life.
23. Kathrada's testimony can be found in the Rivonia Trial Collection, A24.2,
http://www.historicalpapers.wits.ac.za/inventories/invpdft/AD1844/AD1844A24-2-text.pdf.
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Even James Kantor had been at risk of conviction under South
African law as it existed at the time. The evidence established the
significant involvement of Kantor's brother-in-law and law partner,
Harold Wolpe, in setting up the Liliesleaf Farm headquarters and of
the antigovernment planning that took place there. But there was no
proof of any involvement by Kantor himself, nor even of his
knowledge of Wolpe's actions. The South African law of
partnership-§ 381(7) of Act 56 of 1955, as paraphrased by Judge de
Wet in his judgment, provided, "Where a partner has in carrying on
the business of affairs of that partnership, or in furthering or in
endeavouring to further its interest, committed an offence, any other
partner is deemed to be guilty of that offence unless it is proved that
he did not take part in the commission of the offence, and that he
could not have prevented it."24
Kantor was dismissed at the close of the state's case. He had
introduced no evidence that he had not taken part in the commission
of the offence or that he could not have prevented it. De Wet chose to
find, as he was entitled under South African precedent governing
burdens of proof, that such proof could be found in the evidence of
state witnesses. Yutar had conceded that Kantor had played no direct
part in the conspiracy. There was no evidence that he had associated
with the conspirators, and the court found that it was "highly
improbable" he'd had any knowledge of the purpose for which the
property at Liliesleaf farm had been purchased.
In the most careful legal analysis of the evidence contained in
his judgment, de Wet rejected the language from cases cited by the
prosecution and instead relied on cases that absolved persons from
responsibility for the acts of others in their businesses when they
knew nothing of their partners' illegal activities. Yet the very fact
that the court felt it necessary to give a painstaking analysis of the
applicable case authority indicates that others might have taken a
24. Judgment, Rivonia Trial Collection, A32.3 at 12, http://www.historicalpapers.
wits.ac.za/inventories/invpdft/AD1844/AD1844-A32-3-text.pdf.
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different view of the law. It is difficult to quarrel with the court's
legal reasoning, especially in light of Kantor's having been so
patently uninvolved in any antigovernment actions. Kantor was an
innocent man, certainly as a matter of raw justice. But if the judge
had found Kantor guilty of conspiracy, rightly or wrongly, there
would have been no certainty of a reversal on appeal by an appellate
court predisposed to uphold the lower court's decision.
D. Sentencing
The day after the judgment was announced, there was a
hearing at which the defense was permitted to introduce evidence in
mitigation of punishment-evidence presumably intended to
convince the judge not to give the death sentence. Ultimately, the
defense team decided to call only one witness, the author of the
much praised 1948 novel Cry, the Beloved Country, Alan Paton.
In addition to his international literary acclaim, Paton was an
outspoken opponent of apartheid. But even more importantly to the
defense, he was also an opponent of violence and an ardent antiCommunist. Paton had condemned acts of sabotage and openly
clashed with some of the defendants over the militancy of their
policies. He had served as leader of the Liberal Party, an opposition
political party opposed to the government's racial policies but that
advocated a peaceful solution to South Africa's racial problems. He
was also a devout Christian, a lay minister of the Anglican Church.
The proceedings began when Advocate Harold Hanson,
brought in by the defense for the mitigation hearing, rose to address
the court. His task was to argue for mitigation but in no way to
apologize for what his clients had done. Hanson was told to
emphasize the moral justifications the defendants felt for their
actions. Paton's testimony was to buttress that claim. 2 5

25. The full account of the sentencing hearing, including both Hanson's arguments
and Paton's testimony, can be found in the Rivonia Trial Collection, A32.5,
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In his examination-in-chief, Paton spoke of the aspirations of
the African people to lead a decent life. Putting aside any differences
he may have had with their methods, he spoke glowingly of the
defendants. Mandela was the heir apparent to the Nobel Prize
recipient Chief Albert Luthuli, regarded as the elder statesman of
black South Africa. Paton spoke of Sisulu and Mbeki as men well
known for their courage, determination, and ability: "I have never
had any doubt as to their sincerity, and to their very deep devotion
to the cause of their people, and I also believe one other thing, their
desire to see this country as a count[r]y in which all people can
participate." 26
Paton went on to set forth his opposition to violence. He did
not believe that it could achieve the ends he and others sought for
the country. But, echoing the words of the defendants, he added that
he understood how the failure of peaceful methods pursued by the
accused for many years had made them feel that their only
alternative was resignation or resistance. He did not believe those
were in fact the only choices, but he understood why some would
believe that. In a theme later picked up by Hanson in his argument to
the court, Paton added that the history of the Afrikaner people
showed that they, too, had refused to accept a position of
subservience when the time for action had come. This was a clear
reference to the resistance of the Afrikaner people to Great Britain in
the years that followed the Anglo-Boer War.
Before the sentencing hearing, Yutar had received a twentyfour-page security-police dossier on Paton detailing every public
appearance that he had made since 1953. No association, no speech,
and no trip abroad was left unreported. The result was chilling.
Despite all indications to the contrary, the South African authorities
had concluded that Paton was "a violent anti-Government politician
http://www.historicalpapers.wits.ac.za/inventories/invpdft/AD1 844/AD 1844A32-5-text.pdf.
26. Id. at 6.
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with a pronounced anti-white bias.... He is a rabid liberalist and
negrophilist."2 7 The word "negrophile" or its variations was seldom
used, even in South Africa in the 1960s. Ironically, it does appear in
Cry, the Beloved Country.28
A careful reading by a neutral observer of the dossier on
Paton's activities would not support the report's conclusion that
Paton was "violent." It would simply confirm the commonly held
view that he was a devout Christian deeply concerned about racism
and the country that he loved deeply and absolutely. But Percy Yutar
was not a neutral observer. His goal was to expose even nonviolent,
Christian objectors to apartheid as enemies of the state and of the
white people of South Africa. Nothing in Paton's record indicated
Communist leanings. Indeed, everything pointed to his rejection of
Communism as an unworkable totalitarian system. Yet it was to the
government's advantage, and therefore to the benefit of Yutar's
ambition, to portray Paton as at least a fellow traveler of figures such
as Joe Slovo, leader of the South African Communist Party. And
Yutar's brutal cross-examination was undertaken with that goal.
Yutar began the cross-examination with an explanation to the
court of what he was about to do. Recognizing that it was unusual to
cross-examine a witness appearing in mitigation, he explained that
he did not as a rule do so. He did not do so to "aggravate the
sentence" but instead, he said, to "unmask this gentleman, and make
perfectly clear that his only reasons for going into the witness box, in
my submission, is to make political propaganda from the witness
box." 2 9 Yutar was willing to concede openly that his crossexamination had nothing to do with the issue before the court and
everything to do with public opinion.
27. Record of the Rivonia Trial, Criminal Court Case No. 253/1963 called The State
versus N Mandela and Others, heard in the Supreme Court of South Africa
(Transvaal ProvincialDivision), South African National Archives, 385/30/2/1.
28. ALAN PATON, CRY, THE BELOVED COUNTRY 151 (1948).
29. Rivonia Trial Collection, A32.5 at 8, http://www.historicalpapers.wits.ac.za/
inventories/inv-pdft/AD1844/AD1844-A32-5-text.pdf.
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Yutar first asked Paton whether he was a Communist or a
"fellow traveler."3 0 Paton denied he was either. He did acknowledge
that he shared with the Communists the goal of more equitable
distribution of land and wealth and better economic opportunities
for all people. But he added that he disapproved entirely of
totalitarian methods. He was then asked whether he thought the
ANC was dominated by Communists. He answered that it was not.
Yutar sought to establish that Paton had been able to speak
against the government policies with "perfect freedom." Paton
resisted acknowledging this, pointing out the extreme difficulty
imposed by the intimidation of the security police against people
who sought to participate in such meetings.
The cross-examination was not without its effect, especially on
Paton himself. He became angry and defensive. The judge took no
steps to intervene in the attack. Later, Paton told a newspaper that
no one had foreseen that Percy Yutar would impugn his integrity. "It
is not my nature to be secretive; on the contrary I rather pride
myself on the openness of my political life and actions." He described
Yutar's questioning as "vitriolic," and looked to de Wet to intervene,
which the judge did not. "I am inclined to think that he enjoyed it,
and that he thought the 'unmasking' to be well merited."31
When Hanson rose to address Paton in argument, he picked up
on themes articulated by Paton. He stressed the history of
antigovernment activities in South Africa and the resistance of the
Afrikaner people themselves against British imperialism. In their
time, the Afrikaners had engaged in armed uprising, rebellion, and
treason. Such acts were ultimately treated with leniency by the
British-controlled government. Hanson concluded by noting that it
was not the crime alone that left its imprint on the history of the
country but the lenient sentence that the court imposed on those
found guilty.
30. Id.
31. Bizos, supra note 4, at 283.

24

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

Yutar rose and said he would not address the court on
sentence but wanted to affirm publicly his faith in the fairness of the
court. Yutar later claimed that his failure specifically to ask for death
at this moment had saved the lives of the defendants.
In any event, de Wet brushed aside Yutar's words and without
hesitation nodded to the accused to rise. He began to speak in a voice
too soft to be heard by any except the defendants and the lawyers.
He ended his very short statement by sentencing all of the accused to
life imprisonment. 32
III
WHY WAS THERE No DEATH SENTENCE?
In the end, the trial probably turned out exactly the way the
apartheid regime wanted. The acquittals of Kantor and Bernstein
gave some credibility to the trial as a fair and independent decision
based purely on the facts. Despite Yutar's tireless attempts to prove
the contrary, neither man was especially dangerous to the
government. Kantor, who had been deeply traumatized by his arrest,
detention, and trial, was likely to leave the country forever, and in
fact did so. Even assuming that new charges against Bernstein failed,
he, too, was likely to escape to another country where his
antiapartheid activities would have modest effect on the existing
regime. In fact, he fled the country within a few months of his
acquittal. And, of course, both Kantor and Bernstein were white. The
conviction of Denis Goldberg gave sufficient credit to the racial
impartiality of South African justice.
Some in the South African leadership had undoubtedly hoped
for a death sentence; it would have insured against further
resistance by these individuals and their cohort. Indeed, at some
point the death sentence was probably the prevailing goal of the
32. Justice de Wet's remarks at sentencing can be found in the Rivonia Trial
Collection, A32.6, http://www.historicalpapers.wits.ac.za/inventories/invpdft/
AD1844/AD1844-A32-6-text.pdf.
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administration in Pretoria. But the argument that hanging the
defendants would only make them martyrs was a compelling one,
and the wisdom of that argument cannot have been lost on Prime
Minister Henrik Verwoerd and Justice Minister John Vorster. Life
sentences for the antiapartheid leadership would get them out of the
way, likely forever, without their martyrdom.
Most importantly, the prosecution evidence at the Rivonia
trial-particularly the unrefuted documentary evidence-effectively
made the government's case to its white population and to the world
that South Africa was under serious threat from the Communists.
The sentences the defendants received made little difference for
propaganda purposes.
Was it a coincidence that the trial turned out the way the
government likely wanted, or did the Ministry of Justice help create
that result by instructing Yutar to indict the defendants for sabotage
rather than treason? Or, even more sinisterly, did Justice Minister
John Vorster or someone reporting to him tell Justice de Wet to hand
down life sentences rather than the death penalty and to acquit
Kantor and Bernstein?
There is no direct evidence that either Yutar or de Wet was
controlled (leaving aside influenced) by the government or even that
they communicated during the trial. There is no smoking gun.
Nonetheless, defense attorney Joel Joffe believes that Yutar took his
orders directly from the Ministry of Justice. Indeed, there would have
been nothing wrong with a prosecutor's taking directions from those
more senior to him in the bureaucratic hierarchy. But in writing a
defense of his actions after Mandela became President of the
Republic, Yutar denied that he had consulted anyone in the ministry
regarding the charges brought against the accused.3 3 Most people
connected to the trial find that hard to believe.

33. Percy Yutar, Preface, The Rivonia Trial: The Facts, at 8-10 (unpublished
manuscript) (on file with the Liliesleaf Farm Museum, Rivonia).
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Justice de Wet was a different story. Any communication
between the judge and someone connected with the Ministry of
Justice about the case would have been improper. Still, some
connected with the trial have concluded, and even assumed, that de
Wet was told by the powers in Pretoria to reach the decision he
reached. Nicholas Wolpe, son of Harold Wolpe and now director of
the Liliesleaf Farm Museum, has reached that conclusion based upon
conversations with his father and mother.34 The closest thing to
evidence of de Wet's communication with anyone in the government
was a conversation between British Counsel General Leslie Minford
and advocate George Bizos at a dinner party shortly before
judgment: after an evening of food and drink, Minford told Bizos that
there would be no death sentence.3 5 The suggestion is that Minford
had inside information, emanating from Justice de Wet and passing
through the South African government to the British Embassy. But
under the circumstances, such a passing comment is far from
conclusive proof that de Wet was communicating with the
government. Indeed, Minford wrote a memorandum to the British
Foreign Office shortly before judgment stating that he believed that a
death sentence was a possibility. 36
None of the defense lawyers alive today-Joel Joffe, Arthur
Chaskalson, and George Bizos-believes that de Wet acted under
orders from the government or even communicated with it. In his
memoir, Joffe states, "I do not believe Mr. Justice de Wet took or
would take instructions from anybody, nor do I account for his
behavior by the popular idea that he was 'told."' 37 Joffe adds that de
Wet was "an obstinate and self-willed man, who would not, I think,
have taken kindly to either direct government or even indirect

34. Interview with Nicholas Wolpe (5 October 2009).
35. Bizos, supra note 4, at 274.
36. Memorandum from Minford to Foreign Office (12 May 1964) (on file with UK
National Archives, FO 371/177122, JSA 1641/35).
37. JOFFE, supra note 3, at 66.
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political intervention in his domain."3 8 Bizos has said that de Wet
was not a man who "would take an instruction." 39 Chaskalson
expresses similar views. 40
If one assumes that the judge was not instructed to reach the
decision he made, the question why he decided the case as he did
remains. From the time of their detention, the accused knew that
death was a very real possibility under the Sabotage Act. Their
lawyers, from the time of their initial conference with the accused,
had reminded them of the possibility of capital punishment. Yet
George Bizos has commented that Justice de Wet was not a "hanging
judge."4 1 Both Arthur Chaskalson 42 and Joel Joffe 43 have the same
belief, although none of the three fully attributes the final sentence
to the judge's aversion to the death sentence. Counsel may have
become more optimistic as the case went on, but the defendants
feared the worst up until the judge's sentence was pronounced.
Mandela went so far as to sketch out the remarks he would make
when the death sentence was announced.
More than thirty years after the trial, Percy Yutar-having just
been entertained by Mandela at his presidential residence-sought
to take credit for the leniency shown by the court. He based his
argument on two decisions he had made, carefully noting that the
South African Ministry of Justice had dictated neither decision. The
first was the decision to indict the defendants for sabotage rather
than treason. 44 Given the judge's specific reference in pronouncing
sentence to the fact that the defendants had committed high treason
but had not been charged with it, there would seem to be some

38. Id.
39. Interview with George Bizos (2003) (on file with Liliesleaf Farm Museum).
40. Interview with Arthur Chaskalson (16 February 2007).
41. Interview with George Bizos, (9 October 2007).
42. Interview with Arthur Chaskalson (16 February 2007).
43. Interview with Joel Joffe (4 February 2007).
44. See Yutar, supra note 31.
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support for Yutar's claim that he had saved the defendants' lives by
not charging them with treason.
Yet sabotage carried the possibility of capital punishment just
as treason did. Even Yutar conceded that his decision not to indict
for treason was based on factors other than sparing the lives of the
accused. He recalled that the 1956-1961 Treason Trial, in which
several of the accused had also been defendants, had "had an
ignominious ending."4 5
Treason was a difficult crime to prove. There were important
procedural distinctions between a Sabotage Act trial and one for
treason. Under South African law, every overt act of treason had to
be proved by two witnesses. The Sabotage Act required no such
onus. Treason charges mandated a three-judge panel; a single judge
could decide a Sabotage Act prosecution. Unlike treason, the
prohibition against double jeopardy did not apply to Sabotage Act
prosecutions. The burden of proof beyond a reasonable doubt was
always on the prosecution in a treason case, but the burden shifted
against the defense under the Sabotage Act: once the prohibited
conduct had been proven, the defense had to prove that it had not
been for antigovernment purposes.
Yutar also pointed out in self-defense that he had not
specifically asked for the death sentence in his closing argument to
the court. Both the British Foreign Office and the American State
Department had received with great relief the information that Yutar
had no such intention. But it was not the practice in South Africa to
recommend a specific punishment to the court. And, given that
practice, Yutar's closing came as close to asking for death as it could
have without specifically doing so. In the introduction to his closing
remarks, Yutar had referred to the defendants' actions as "a "classic
case" of "High Treason par excellence," adding simply that "for
reasons which I need not here detail, the State has preferred to

45. Id. at 8.
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charge the accused with sabotage." 46 In a 1995 document explaining
his actions and taking credit for the absence of a death sentence,
Yutar states that he "very pointedly and significantly... did not add
the usual statement 'which deserves the ultimate penalty."' 47 The
point was a subtle one that was lost at least on the defendants and
their lawyers, for sabotage, of course, carried the same possible
penalty. Had Yutar been trying to gain a conviction but not a death
sentence, an argument equating the defendants' acts to high treason
hardly seems the way to do it.
At the close of his argument, Yutar again referred to the case
as one of "High Treason par excellence," adding, "[b]ecause of the
people who have lost their lives and suffered injury as a result of the
activities of the accused[,] it is apparent that this case is now one of
murder and attempted murder as well."4 8 Death sentences for
murder were common in 1964, as Yutar well knew. That there was
no evidence anyone had lost his or her life as a result of the
defendants' actions seemed to escape the learned Dr. Yutar. But his
willingness to equate the actions of the accused actions with murder
hardly seems like a veiled plea for clemency.
Why was there no death sentence?
The prevalence of the death penalty in many American states
has spawned a group of dedicated lawyers who work exclusively on
capital cases. Those specialists often conduct seminars for other
lawyers who may be undertaking for the first time a case in which a
death sentence has already been handed down and affirmed on
appeal-the post-conviction process. In those seminars, a common
JOFFE, supra note 3, at 230. The volumes of Yutar's closing, which is chiefly a
marshalling of the evidence against the defendants, appear in the Record of the
Rivonia Trial, A30al and A30a2, http://www.historicalpapers.wits.ac.za/
inventories/invpdft/AD1844/AD1844-A30al-text.pdf; http://www.
historicalpapers.wits.ac.za/inventories/invpdft/AD1844/AD1844-A30a2text.pdf
47. Yutar, supra note 31, at 11.
48. JOFFE, supra note 3, at 236.49. Mac Maharaj, Introduction to JOFFE, supra note 3, at
Xvii-Xviii.

46.

30

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

theme is that it is up to the lawyers for the defendant to seek to
"change the picture" of their client. The prosecution has usually been
successful in portraying the client as a horrible person who has
committed a brutal, senseless crime. The impression that the
accounts of the client's arrest, trial, and conviction have made on the
general public understandably will affect any judge-no matter how
open-minded-who will hear post-conviction arguments. It is the
difficult task of the lawyer to "change that picture" and to create
another one in which the client emerges as an individual worthy of
continuing existence. A post-conviction case may turn not on the
character or circumstances of the convicted person but rather on a
point such as the ineffectiveness of his trial counsel. But even under
such circumstances, the judge's own view of the client is an
important aspect of his or her perception of the adequacy of the
defendant's representation.
Something happened in the course of the Rivonia Trial to
change the picture of the defendants in Judge de Wet's mind from
both his likely prejudices as a white Afrikaner and what he heard in
the courtroom during the prosecution case. The state had painted
the picture of the accused as brutal revolutionaries bent on the
destruction of all that de Wet and most of the rest of white South
Africa held near and dear. At some point in the trial, that picture
changed-at least enough for the judge to see them as men whose
lives were worth sparing. The answer may lie in part, as Mac
Maharaj, another antiapartheid leader tried and convicted in another
trial later the same year, says, in the judge's sense of how the wind
was blowing. 49 But it likely had more to do with what went on in the
courtroom. The credit for the transformation of the picture goes both
to the defense lawyers and to the defendants themselves.
Several key decisions were made by counsel, in consultation
with their clients, that turned the case around. First, for the most
part, there was no attempt to counteract the state's evidence that
was clearly true. The defense challenged some peripherally
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significant aspects of the case, such as the nature of Denis Goldberg's
involvement in training camps. And the embellishments of many of
the witnesses were undermined either by a successful attempt to
show that the witness was lying or by calling to the court's attention
the fact that the police had coerced him with lengthy and often brutal
detention. But such attacks served primarily to paint a general
picture of the world in which the accused had to function rather than
to show their innocence.
For the most part, the fundamental thrust of the case-that
at least some acts of sabotage had resulted from the defendants'
plans, that they had participated in preliminary planning for guerilla
warfare, and that young men had been recruited and sent abroad for
training in warfare-was conceded by the defense. By conceding the
essence of the charges, the defendants ensured their conviction. But
by refusing to dodge the charges, Mandela and his codefendants
were able to establish their primary purpose at the trial-to show
that the apartheid government had left them no choice. Their
purpose was more to tell the world what was happening, but in
doing so they also began the process of convincing the court that
they were not the kind of people who should be hanged. Their
candor surely played a role in de Wet's assessment of them.
Second, the defense hammered away at a few basic themes,
none material to their guilt or innocence but undoubtedly important
to the court in the sentencing phase. Most importantly, although the
government presented a written plan for a bloody guerilla war
seized in the raid at Liliesleaf Farm, the defense was able to convince
the judge that the plan had never been adopted. They may have
talked about its adoption, and some of the defendants may have been
in favor of it, but it had never in fact been anything other than a
suggestion for what might happen in the future if things did not get
better. The judge was so convinced of the defense position on this
issue that he interrupted the closing arguments of both Percy Yutar
and Bram Fischer to acknowledge the point.
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Likewise, counsel for the defense successfully convinced the
judge that the Umkhonto we Sizwe organization-and therefore the
defendants-was not responsible for all of the acts of sabotage that
had taken place. This fact was also acknowledged by the court during
closing argument and lent support to another-perhaps even more
important-point in the judge's failure to sentence the defendants to
death. No act of sabotage actually attributed to them or their
organizations had resulted in death or injury to any person. Even the
star state witness, Bruno Mtolo, acknowledged that it was Umkhonto
we Sizwe policy to avoid injury to persons. Justice de Wet
demonstrated that he was skeptical that the policy of no injury could
always be successful, but the intent to avoid harm to people became
clear to him.
In addition, although probably less important on the question
of sentence and more important for the general picture of
antiapartheid activism in general, the defense was able to separate
Umkhonto we Sizwe from the African National Congress, and the
ANC from the Communist Party. The separation of Umkhonto we
Sizwe was important to future defendants who were shown to be
members of the ANC but not participants in Umkhonto we Sizwealthough there would soon be legislation enacted to equate the two
organizations. Separation from the Communist Party was important
for the international perspective on the ANC. The government would
still attempt to portray the entire plot as Communist-inspired, but
any thoughtful analysis of the record demonstrated that the primary
motivation of the ANC defendants was to overturn South African
racial policies and to achieve equality for all people in the country.
The Communist Party assisted their efforts but did not dictate their
actions, nor would it control the leadership once their goal had been
achieved. As for the sentence, it would have been easier for the court
to condemn hardened Communists to death than men whose
primary motivation was to achieve a better life for people of their
race.
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Perhaps the most significant decision made by the defenseprimarily by the defendants themselves-was for the accused to
address the court either by way of a statement from the dock or by
testimony. George Bizos, on point here as he was so often in the
defense strategy sessions, had emphasized the value of the accused's
addressing the court in some way. Bizos says,
Above all I was aware that the judge had never had
any meaningful contact with black people,
particularly Africans, except at the level of master
and servant. I believed that if our clients testified for
days on end, he might still not be satisfied enough to
let them go free, but the justice of their cause, their
deeply felt sense of grievance, their intelligence and
courage would become clear and could lead him to
spare their lives.50
Although Yutar would make the point that Mandela's
statement was not substantive evidence in the case, the judge had
heard every word of it, and de Wet, like everyone else who heard or
would become familiar with the speech, could not have been
unmoved by it. Even segments of white South Africa were impressed
with the eloquence and the power of Mandela's expression of his
convictions. Mandela's statement made him into a man of
substance-dangerous indeed to the power structure, but a human
being.
Likewise, Walter Sisulu's testimony-especially his ability to
engage the much better-educated Yutar in political debate and come
out on top-could not have escaped the court.5 1 The quality of most
of the other defendants' testimony or statements was similarly
impressive, although no others fully matched the eloquence of the
primary leaders, Mandela and Sisulu.
50. Bizos, supra note 4, at 245.
51. Sisulu's testimony can be found in the Rivonia Trial Collection, A20, http://www.
historicalpapers.wits.ac.za/?inventory/ U/Collections&c=AD1844/l/8062.
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The positive effect of the defense decision to call most of the
accused as witnesses was significantly enhanced by the conduct of
the prosecution. George Bizos, alone among defense counsel,
predicted that Yutar would argue politics with the defendants. His
prediction was a characteristically prescient one, based not only on
his knowledge of Yutar himself, but on a correct perception that the
prosecution was trying the case as much as a defense of apartheid
and an attack on the antiapartheid movement as a criminal
prosecution. The state's conviction of the accused was secure-not
because the judge was in its pocket but because the evidence of guilt
was overwhelming. Now was the time, it must have seemed to Yutar,
to engage these intellectually inferior men in a political debate. He
lost.
In his comments at sentencing Judge de Wet said that he did
not fully buy the altruistic motives of the defendants, adding, "People
who organize a revolution usually take over the Government, and
[p]ersonal ambition can't be excluded as a motive."52 But simply
because he believed that the defendants would someday become
power hungry does not mean that he did not respect the integrity of
their motivations at this time.
Mac Maharaj comments that Yutar "botched the case" by failing
to concentrate on the mountains of proof against the defendants and
instead engaging them in political arguments. There is another way
to look at the record. Yutar's sought-after conviction was secure.
Both the prosecution's examinations-in-chief and its crossexaminations established sufficient evidence to convict and, indeed,
to hang the defendants. Even more importantly, the state relied most
heavily on the documentary evidence, which was clearly tied to the
defendants and was sufficient to support the charges in the
indictment. Yutar had asked each of the accused who testified
whether any of the documentary exhibits produced at the trial were
52. Rivonia Trial Collection, A32.6, at 1, http://www.historicalpapers.wits.ac.za/
inventories/inv.pdft/AD1844/AD1844-A32-6-text.pdf.
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"false, fabricated or falsified." No defendant pointed to a single
falsified document. Joel Joffe is critical, as a lawyer, of Yutar's closing
argument, in which he read from four volumes summarizing the
evidence, without analysis. A sufficient response from Yutar would
be that he didn't need to do anything else.
But in another sense, Yutar may have botched the caseassuming that he in fact wanted a harsher punishment. From the
time of the argument on the first indictment, quashed by the court, it
was apparent that the trial judge was unimpressed and even hostile
to Yutar. British barrister John Arnold, who observed part of the
trial, told the British embassy that Yutar was, as he put it, a "nasty
piece of work" whose method of prosecution would certainly be very
counterproductive in a British court.53 There were certainly times
when the judge appeared clearly on the prosecution side, as when he
took over a hostile line of questioning. But there was never an
indication that he liked Yutar. His failure to refer to him as "Doctor
Yutar," as Yutar preferred to be called, is an example. The British
consul general, Leslie Minford, told the British Foreign Office of an
incident when, because of a scathing cross-examination of Vernon
Berrange, Yutar said that he would be forced to call other witnesses
to establish evidence. Minford noted that "Mr. Justice de Wet is
reported to have said with a smile that perhaps Mr. Yutar was not
finding his task quite so easy after all."5 4
Rivonia was a case in which the competency-indeed the
brilliance-of defense counsel, coupled with the demonstrated
quality of the defendants as human beings, saved those charged from
the harshest penalty. This success, especially in light of the fact that
the sole decisionmaker had absolutely no sympathy with the cause
that motivated the defendants, was remarkable. Joel Joffe notes that
after the sentences were handed down, all of the other lawyers
53. Report of Ambassador Stephenson for the Foreign Office (30 December 1963)
(on file in the UK National Archives, FO 371/177122, JSA 1641/1).
54. Memorandum from Leslie Minford to the British Embassy (April 1964) (on file in
the UK National Archives, FO 371/177122, JSA 1641/7).
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shook Brain Fischer's hand. He says, "It had been his responsibility in
the first place to save their lives, and it was his victory in the first
place that they would live."5 5

IV
AFTERWORD
Nelson Mandela went on to lead his nation into the future. He
was a brilliant leader working to unite a people fractured for more
than 300 years. The ultimate success of the nation is still in doubt,
but Mandela's efforts at reconciliation provided a basis for a nation
that has the potential for success.
Most of the lawyers involved in the Rivonia trial achieved
success in life although not always in law. The two youngest lawyers,
Arthur Chaskalson and George Bizos, continue to play important
roles in the nation. Chaskalson served as president of the newly
formed Constitutional Court and later as Chief Justice of South Africa.
George Bizos is the leading civil-rights lawyer in the nation.
Chaskalson wrote the lead opinion in the case that declared the
death penalty to be unconstitutional under the South African
constitution; Bizos argued the case for the national government
seeking the same result. The attorney, Joel Joffe, who put the case
together, left the law, and immigrated to England. He was fabulously
successful in business, sold his profitable insurance company and
devoted his life to charity. He became chairman of the board of the
great British charity, Oxfam, and-for his charitable efforts-was
named the Baron Joffe of Liddington. He is a life member of the
House of Lords.
But there was no happy ending for lead counsel Brain Fischer.
Joel Joffe accurately credited Fischer as the person most responsible
for saving the defendant's lives, but none of Fischer's efforts would
be enough to save his own. The rest of his days were filled with
55. JOFFE, supra note 3, at 254.
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tragedy. The day after the trial, Fischer, his wife, Molly, and a friend
began a drive to Cape Town for a short holiday. On the trip, he
swerved out of the way to avoid a motorcycle. His car tumbled over a
bridge. Fischer and the family friend, Liz Lewin, escaped. Molly, his
helpmate throughout his legal career and especially during the
Rivonia trial, drowned. Bram carried on his legal work despite this
devastating loss. But his own politics caught up with him. He
remained in the country, even though he knew his arrest was
imminent. He was eventually arrested and charged under the
Sabotage Act. In the paradox that was both South Africa and Bram
Fischer, he was permitted to go to England while out on bail in order
to argue an important commercial case before the House of Lords.
Despite the urgings of his friends, he returned from England and
eventually faced trial. In 1966, just two years after the end of the
Rivonia trial, he was sentenced to life imprisonment. Bram Fischer
died of cancer in 1975. He was released just a few days before his
death so that he might die at his brother's house, which was
designated a prison by the government. Bram Fischer was the only
person involved in the Rivonia case to die in prison.
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CIVIL RIGHTS-PAST, PRESENT, AND FUTURE *
Fred D. Gray"
I
INTRODUCTION
Every Sunday beginning in January 2001, 1 have traveled to
Durham, North Carolina, where I have been designated the Charles
Hamilton Houston Professor at North Carolina Central's School of
Law, to teach a course by the same title as my speech here today. Let
me share with you what I wrote in my syllabus to that course:
The central theme of the course is to examine the role
of law in the creating, maintaining, and providing for
civil rights and the elimination of racial injustices in
all aspects of American life, including but not limited
to voting, administration of justice, education,
housing, and employment. This will give the students
an opportunity to critically examine the role of law in
eliminating racial injustices in the United States. It
will also seek to give students an opportunity to
understand the reasons for and the necessity of the
rule of law in obtaining civil rights.
I will talk to you today about a few of the lessons I have tried to
convey to those students and about a few of my personal
experiences as the first lawyer for Dr. King, Rosa Parks, and many

Address delivered at the Annual Convention of the International Society of
Barristers, Four Seasons Resort Nevis, Charlestown, Nevis, West Indies, 15 March
2001.
Gray, Langford, Sapp, McGowan, Gray & Nathanson, Tuskegee, Alabama. Fellow,
International Society of Barristers.
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others in. the civil-rights field during the course of a practice
spanning a term of about forty-five years.
II
HISTORICAL PERSPECTIVE

This is a critical time in the history of the United States: we
have just inaugurated a new President,' and we face many
controversial issues in the field of civil rights. In order to understand
where we are today, we need to take a historical view of civil rights
and see how the field has developed in the United States.
The basic documents upon which the laws of America rest are
the Magna Carta, the Declaration of Rights and Grievances, the
Declaration of Independence, and the United States Constitution,
including its amendments. The foundation of law as set forth in those
documents deals with the rights of white Englishmen and white
Americans. "We the People" of the preamble to the Constitution did
not include persons who looked like me. The drafters of the Magna
Carta, the Declaration of Rights and Grievances, the Declaration of
Independence, and the Constitution of the United States were not
concerned about the rights of Blacks. It became necessary to adopt
amendments to the United States Constitution and pass additional
laws in order to provide African Americans with any rights. In
December of 1865, the thirteenth amendment to the Constitution
abolished slavery. In July of 1868, the fourteenth amendment to the
Constitution made African Americans citizens of the United States
and extended protection to them through the Due Process and Equal
Protection Clauses. Parenthetically, you know what has happened to
the Due Process and Equal Protection Clauses of the Fourteenth
Amendment: Even though they were passed primarily for the
purpose of protecting rights of African Americans, they now protect
1. Le., George W. Bush, who was inaugurated in January 2001, the year of this
speech.
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everybody's rights. Then, early in 1870, the Fifteenth Amendment to
the Constitution prohibited denial of voting rights on the basis of
race. The Thirteenth, Fourteenth, and Fifteenth Amendments to the
Constitution are the amendments to which I have devoted my fortyfive years of practice, for the purpose of seeing that all persons who
are truly American citizens have the rights they are supposed to
have; I have used these amendments in breaking down the walls of
segregation.
The wrongs to be corrected are deeply entrenched. They
started when the first slaves landed in Jamestown, Virginia, in 1619.
African Americans are the only ethnic group in the United States that
came to America without their own consent: they were brought as
slaves.
Segregation in education began when free common schooling
was wretchedly poor for Whites and nonexistent for Blacks. Even
when some schools became available to Blacks, those schools were
inferior to the ones available to Whites. Interestingly, some people
think that only the South had segregation laws; but the first schooldesegregation case occurred not in Alabama or Mississippi, but in
Boston. In a case argued by Charles Sumner on behalf of Sarah
Roberts, the Massachusetts Supreme Court in 1850 held that Boston
could segregate children based on race. 2
Then there was the Dred Scott decision in 1857, in which the
Chief Justice of the United States Supreme Court held that a Negro
whose ancestors had been sold as slaves could not become a
member of the community and thus could not file a suit in a federal
court because he was not a citizen.3 That case is probably most
famously known as holding in effect that a Negro had no rights that a
white man was obligated to respect. On the heels of that decision, in
1861 to 1865, Congress passed laws specifically providing for the
segregation of schools in the District of Columbia. In light of this
2. Roberts v the City of Boston, 59 Mass (5 Cush.) 198 (1850).
3. Scott v San[d]ford, 60 U.S. (19 How.) 393 (1857).
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background, it wasn't a surprise when in 1896 the Supreme Court
declared the doctrine of "separate but equal" in the field of
transportation. 4 That doctrine has plagued us ever since.
III
A PERSONAL HISTORY OF THE BIRTH OF THE CIVIL-RIGHTS
MOVEMENT

Let me tell you a little bit about how I became involved in this
whole business. I did not start out wanting to be a lawyer. I did not
even know any lawyers. I was preparing for a nice, safe position that
black folks could have in the late 1940s: I was going to be a preacher
and a teacher. My mother packed me up and sent me to Nashville to
one of our church schools so I could learn how to preach. Later, I
travelled all over the country with one of our old pioneer preachers,
raising funds for the school and recruiting students. When I finished
that training in 1948, I went back home to go to college at Alabama
State, the historically black school in Montgomery. I lived on the west
side of town, and Alabama State was on the east side of town, so I
used bus transportation at least twice a day, and sometimes as often
as six times a day. And I saw so many of our people being mistreated
on buses.
Those experiences on the buses awakened me. It suddenly
struck home that everything in Montgomery at that time was
segregated based on race, and if a person of color had a claim against
a white person, there was nobody who would even handle the case.
So I decided that, in addition to saving folks' souls, I needed to give
them some earthly help. I decided to become a lawyer and privately
pledged "to return to Montgomery and use the law to destroy
everything segregated I could find."
I couldn't go to law school at the University of Alabama then
because of my race. Alabama, like most of the southern states, had a
4. Plessy v. Ferguson, 163 U.S. 537 (1896).
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plan that would allow it to meet the requirement of providing equal
educational facilities for blacks while still keeping the races separate:
Alabama would help pay tuition, room, and board for blacks who
went to school somewhere else. That's how I happened to get my law
degree at Case Western in Cleveland, with the help of the state of
Alabama.
As I look back on it now, I wonder how in the world a Negro
boy who at that time was about nineteen years of age could have
thought of such a plan. I hadn't even told my mother that I had
applied to law school. When I received the acceptance letter, I gave it
to her during dinner one evening. She read it and said, "Well, Mr.
Smarty, now that you have been accepted, where are you going to get
the money?" Then she went out and helped me get the money.
So I was privileged to go to what is now Case Western Reserve
University in Cleveland. But I always had the intention of returning
to Alabama. I did have enough sense to stop by Columbus and take
the Ohio bar exam just in case, but six weeks later I took the Alabama
bar exam. The Alabama examiners in 1954 assumed that one little
black boy from the ghettos of Montgomery wouldn't rock the boat
and couldn't hurt anything, and I passed the bar the first time
around.
Less than six months later, I represented a fifteen-year-old girl
named Claudette Colvin. Most of you don't know of Claudette Colvin,
but nine months before Rosa Parks was arrested, Claudette Colvin
was arrested under very similar circumstances. She got on the bus in
downtown Montgomery and on the way home from school was
asked to give up her seat to a white man. She refused, and they
dragged Claudette off the bus. Everyone knows about Rosa Parks and
about Martin Luther King, but few people know about Claudette
Colvin. She still lives, in the Bronx.
There were hundreds of individuals like Claudette throughout
the civil-rights movement-people who took stands and made
sacrifices, but whose names never appear in print and whose
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pictures never appear on television. They are the ones who laid the
foundation and who gave us the moral courage. If there had been no
Claudette Colvin, for example, we might not have been prepared to
mount the bus boycott after Mrs. Parks was arrested. We have to
remember the thousands of people who have suffered and even died.
A lot of events happened in Montgomery in a short period of
time. Let me give you a quick chronology: On September 7, 1954,
Fred Gray, then twenty-three years of age, was admitted to the
practice of law in Alabama; on October 30, 1954, Martin Luther King
Jr. was installed as pastor of the Dexter Avenue Baptist Church; on
March 2, 1955, Claudette Colvin was arrested for refusing to give up
her bus seat. Another lady, Mary Louise Smith, was arrested in
October 1955; on November 5, 1955, just twenty-six days before
Rosa Parks was arrested, Frank M. Johnson became a judge of the
United States District Court for the Middle District of Alabama.
I want to pause here for a moment because I think the
appointment of Judge Johnson was very important. Judge Johnson
was one of those rare judges who was ready and willing to put his
life on the line to do what he understood to be right under the
Constitution, not just in the bus case but in many cases that arose in
Alabama.
On December 1, Rosa Parks was arrested; on December 5, she
was tried and convicted; the bus boycott started; on February 2,
1956 we filed the case of Browder v. Gayle, in which the district court
ruled the bus segregation unconstitutional; and some five or six
months later the Supreme Court affirmed the decision.5 And the civilrights movement was born. Frankly, I think the Lord had something
to do with bringing the individuals and events together in
Montgomery at that time; the coalescence went beyond chance or
coincidence. As I wrote in Bus Ride to justice, "A pebble cast in the
segregated waters of Montgomery, Alabama, created a human rights
5. Browder v. Gayle, 142 F. Supp. 707 (M.D. Ala.), affd per curiam 352 U.S. 903
(1956).
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tidal wave that changed America and eventually washed up onto the
shores of such far away places as the Bahamas, China, South Africa,
and the Soviet Union." 6
In this brief overview of history, I need to mention one more
chapter-the infamous Tuskegee Syphilis Study. By the early 1970s I
had tried hundreds of cases against discrimination by cities and
counties in Alabama and by the state itself; and in many of those
cases the federal government was right there at our side. Then I
woke up one day in 1972 and learned that in my own county of
Macon, the federal government had financed a forty-year program in
which it had used 623 African American men, some of whom had
syphilis and some of whom did not, to study the course and effects of
untreated syphilis-without the knowledge or consent of the men
involved. So I had to file a suit against the United States government.
In addition to getting a fair settlement (for those days), the survivors
eventually got an apology from the President of the United States. In
1997, President Clinton admitted that our country had done a
grievous injustice to the men in the study and apologized, in person,
to the survivors. Those survivors had decided that what they wanted
was a permanent memorial in Tuskegee acknowledging not only
their contributions but the contributions others have made in the
field of civil rights, so when the spokesman for the survivors
introduced the President on May 16, 1997, he announced the
formation of the Tuskegee Human and Civil Rights Multicultural
Center. When fully developed, the Center will show the contributions
of all the ethnic groups in our area that have assisted in bringing
about human and civil rights; in the next year or so, visitors to
Tuskegee will be able to see all of that at one place.

6. FRED GRAY, Bus

RIDE TO JUSTICE: CHANGING THE SYSTEM BY THE SYSTEM 97 (1995).
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IV
THE PRESENT
You might be wondering what all of this means to us here
today. We have made a tremendous amount of progress, and I would
not try to tell you that we have not. But notwithstanding our
progress, in recent years we have seen an increase in racism,
expressed in many ways, including the burning of churches. We have
seen a change in the United States Supreme Court, which for more
than a quarter of a century had been a pioneer in the rights of
minorities and women; the Court is now reversing itself on some
important constitutional principles.
We have seen similar changes in the federal district courts and
courts of appeal across the nation. In recent months, we have seen
assaults upon affirmative action and other programs that have
effectuated or protected the constitutional rights of individuals and
made our country a great country. We have witnessed the
resurgence of hate groups. And many old wrongs remain
unredressed.
For example, in 1963 I filed cases that involved desegregating
104 of the 119 school systems in Alabama; about forty or fifty of
those cases are still active today. My sons, who were just little boys
when I filed those suits, are now going to court trying to get people
to do what they should have done long ago.
The struggle has not ended. Racial discrimination in the United
States has not ended. We do not have a level playing field. There is no
such thing as a race-neutral society in America. The consequences of
350 years of slavery, segregation, and discrimination have not
disappeared in the last forty years. We still, unfortunately, live in a
racist society, and if we're not careful, it's going to get worse before
it gets better.
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V
THE FUTURE

If the lives and work of Dr. King and Mrs. Parks are to mean
anything, the struggle for equal justice under the law, particularly for
women and minorities, must continue. We face a real challenge on
whether the gains we have obtained will continue or will be lost, and
more remains to be achieved. If we lose, it will mean that Dr. King
and others who have given their lives in the cause of human and civil
rights have died in vain. If we lose, the nation loses.
I hope this society is active in the field of diversity, for we are
living in a world where a majority of the people is not white. Even if
we focus only on the United States, the census reports show that the
Asian population and the Hispanic population and even the African
American population are increasing. So we need to be concerned
about diversity.
We have seen some promising steps taken a various levels. A
few years ago, President Clinton appointed a race-relations
commission. On October 30, 1999, the then-president of the
American Bar Association indicated that one of his major priorities
was to increase the involvement of minorities in the American Bar
Association. I'm happy to say that in our state of Alabama-which we
usually think of as falling at the bottom of the list-white folks, black
folks, rich folks, poor folks, educated and uneducated people came
together a couple of years ago and elected a governor, Don
Siegelman, who has been working hard to change the image of our
state; and to a great degree, he has succeeded.
What can we do on a more personal level to change or to
increase diversity? I'm going to tell you two little things that you
might be able to do. One is a suggestion that came from one of my
children when I was getting ready to make a speech a few years ago.
She said, "Daddy, people don't know each other, and when they don't
know each other, they are unable to really understand each other.
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What if everybody would select one person who is not of their own
race to be their friend? You would learn about that person's likes,
that person's dislikes, even little things such as what they eat and
what they don't eat. You'd get a chance to truly know that person." I
challenge each of you to do that, and to keep trying if it doesn't work
out the first time. After all, you haven't given up on all your friends of
your own race just because some people of your own race are not
your friends.
The other thing I will ask of you is that you look around in your
neighborhood, at your workplace, in your law offices, at your place of
worship, and in your social groups. If everybody in those places is of
the same race, please at least pause to wonder why it's that way. It
may be the lack of diversity.
Stepping back to the community or national level, I want to
submit for your consideration four basic things I think we can do
that will help us get to the point where everybody is truly free and
truly equal: First, we all have to recognize that we still have a race
problem in this country. Even the new President of the United States
has said to the Attorney General and to Congress that the practice of
race profiling needs to be stopped. We need to acknowledge that we
have a race problem, and we need to decide that it's wrong and that
we're going to correct it.
Second, we have to develop plans for correcting this problem.
Some of this will involve work at the local level. I can't tell you what
needs to be done or what will work in every community, but I cannot
believe that with all of our knowledge and all of our wisdom, we
cannot come up with solutions to correct our race problems.
Third, you must, in solving the race problem, execute the plans
devised. Finally, you must become personally involved. You can't
depend solely upon others to solve the problem.
One of the greatest areas of discrimination I have found in this
country now is the economic area. You can find black kids and white
kids who have gone to the same schools and been taught by the same
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persons, and you will see that when they go out to get jobs, the white
ones usually will get the good jobs and the black ones either won't
get jobs at all or get menial ones. You can look at any of the economic
census reports and find the tremendous economic disparity between
people of color and the majority. As I tell lawyers and law students
across the country, this is an area in which the law can and should
play a role in righting the wrongs.
Let me leave you with the words of Governor Wilder, the first
African American governor of the Commonwealth of Virginia, as he
was being inaugurated a few years ago. He was speaking of young
people, but his words apply more broadly. He said,
I want them to know that oppression can be lifted,
that discrimination can be eliminated, that poverty
need not be binding, that disability can be overcome,
and that the offer of opportunities in a free society
carries with it the requirement of hard work, the
rejection of drugs and other false highs, and a
willingness to work with others, whatever their race
or national origin may be.

Associate Editor's Note: It is 2012. The themes struck by Mr. Gray in
this essay resonate loudly still-one salubriously, the other less so.
In 2001, when this essay was published, our President was George
W. Bush, a Caucasian man born into comfortable circumstances. Our
President is now Barak Hussein Obama, an African American raised
by a single mother and dedicated grandparents.
In the year of his address, Mr. Gray told us that the then-new
President George W. Bush had called for an end to racial profiling.
The phrase itself is one of history's ironies: An end to racial profiling
is a good thing, of course, if it means drivers aren't stopped just
because they are black, or Hispanic; a bad thing, of course, if it means
we ignore the detritus of wrongs that have for centuries rotted our
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social fabric. Was President Bush alluding to prejudice-driven
arrests or to the progeny of the Bakke case,7 in which the Supreme
Court held that affirmative action-a legitimate means of expunging
the rot-cannot come at the expense of discriminating against the
majority?
The jury, as they say, is still out on the success of that objective,
whatever its meaning. Last term, the Supreme Court held that an
Arizona law permitting arrests for, essentially, driving while
Hispanic, was preempted by federal immigration law, though the
Court allowed that one section of the law "likely would survive
preemption" if a detainee's immigration status was checked "during
the course of an authorized, lawful detention" or after his release.8
This term, Fisher v. University of Texas9 is one more in the line of
cases from Bakke to Grutter v. BollingerO and Gratz v. Bollinger1
reconsidering and restricting race-conscious college-admissions
practices.
Other voices, some long muted, have joined the chorus for civil
rights for all: gays, immigrants, the poor. And, yes, we women are
still singing out, too, for all of us to labor towards leveling that
playing field.
What follows is an afterword by one of my Duke Law School
students, who told me he'd been thinking about writing an opinion
piece on affirmative action. I thought a follow-up to Fred Gray's
Nevis speech might be just the place to try it out:
7. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978).
8. Arizona v. U.S., 132 S. Ct. 2492, 2509 (2011). The Court enjoined but did not
invalidate this section of the Arizona law.
9. 631 F.3d 213 (5th Cir. 2011), cert. granted, 132 S. Ct. 1536 (2012).
10. 539 U.S. 306, 343 (2003) (holding that a "narrowly tailored use of race in
admissions decisions to further a compelling interest in obtaining the
educational benefits that flow from a diverse student body" did not violate the
Equal Protection Clause).
11. 539 U.S. 244, 270 (2003) (rejecting a race-preferential admissions policy that
was not sufficiently "narrowly tailored" to pass constitutional muster).

CIVIL RIGHTS-PAST, PRESENT, AND FUTURE:
AN AFTERWORD
Hyatt M.Howard*
Once again the tectonic plates under the civil-rights landscape
have shifted, remolding the terrain. The geography of civil rights
today is more diverse, in that the population of those seeking equal
rights under the law is more diverse, and it is more complicated, in
that the rights sought relate as much to a private landscape as they
do to a public one.
Once camouflaged, the issues of same-sex marriage and, more
broadly, gay rights are becoming more-dominant features of this
landscape. All three branches of government have weighed in on
these issues at both the national and state levels. The military has
repealed "Don't Ask, Don't Tell." Businesses, from Nordstrom, to
Chick-Fil-A 2 have been celebrated or condemned for their
leaderships' positions on gay rights. As for the legal sphere, cases
pending in courts and laws awaiting ratification in legislatures make
the outcomes for gay rights far from clear.3

* B.A., Yale University 2011; J.D., Duke University School of Law, expected 2014.
1. David Moin, Nordstrom Weighs in on Gay Marriage,WOMEN'S WEAR DAILY, Oct. 15,
2012) (firm's history of antidiscrimination policies and benefits including gay and
lesbian employees and its executives' recent expressed support of gay marriage),
http://www.wwd.com/fashion-news/fashion-scoops/nordstrom-weighs-in6407857.
2. Jena McGregor, Chick-fil-A President Dan Cathy Bites into Gay-Marriage Controversy, WASHINGTON POST, July 19, 2012 (reporting CEO's support of "the biblical
definition of a family unit"), http://www.washingtonpost.com/blogs/
post-leadership/post/chick-fil-a-president-dan-cathy-bites-into-gay-marriagedebate/2012/07/19/gJQACrvzvWblog.html.
3. Several cases challenging state bans on same-sex marriage have filed for review
before the Supreme Court: e.g., Massachusetts v. United States 682 F.3d 1 (1st Cir.
2012) (challenging the constitutionality of the Defense of Marriage Act); Windsor
v. United States, No. 12-2335-CV, 2012 WL 2012 4937310 (2d Cir. Oct. 8, 2012)
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Meanwhile, women, for whom civil-rights recognition made
great gains in the workplace through Title VII and in collegiate
athletics though Title IX, have climbed career ladders only to stare
again at the glass ceiling of pay inequity. Then there is the terra
incognita of whether our society might recognize as rights what are
now the urgent needs of the poor: a meaningful education, universal
healthcare.
Uncertainty also hangs over the future of affirmative action.
Envisioned by its creators as a means to remedy past harm to
minorities, affirmative action has from the start encountered
significant opposition from those displaced by such policies and
those who must adapt to them. Despite such opposition on the one
hand and public ambivalence on the other, the Supreme Court has
upheld affirmative-action programs. The Court's ruling in Grutter v.
Bollinger4 in 2003 seemed to definitively settle the future of
affirmative action for at least another twenty-five years. But, just this
term, the Court heard oral arguments in Fisherv. University of Texas
at Austin,5 which could well be the death knell for race-conscious
programs.
The potential demise of affirmative action does not necessarily
signal a retrenchment of racial attitudes. In January 2009, America
inaugurated its first black President-the child of a white mother
and a black African father. His election-and now, reelectionillustrates both the progress and pitfalls in race relations. When the
President was born in 1961, several states had antimiscegenation
laws that would have prevented his parents from marrying. Today,
antimiscegenation statutes are illegal. Many more Americans
approve of and are in interracial marriages. Both federal and state
laws protect against discrimination on the basis of race. The census
has even finally added a multiracial category on its forms.
(same); Perry v. Brown 671 F.3d 1052 (9th Cir. 2012) (challenging California's
Proposition 8 that bans same-sex marriage).
4. 539 U.S. 306, 343 (2003).
5. 631 F.3d 213 (5th Cir. 2011), cert granted,132 S. Ct. 1536 (2012).
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While America has taken significant strides in race relations,
reactions to President Obama's election have also demonstrated the
fragility of those gains. Across the nation, state legislatures have
enacted-or attempted to enact-voter ID laws requiring voters to
produce photo identification at voting polls. 6 Federal courts have
struck down such laws, holding that, if implemented, the laws would
violate the Voting Rights Act of 19657 by disproportionately affecting
minority voters.8 The effect of such laws, should they survive judicial
challenge, could henceforth erode the record levels of political
participation by minorities seen in the 2008 election. The potential
exclusion of minority voters from the political process will have an
impact on how the nation confronts critical issues such as
healthcare, immigration, and women's rights.
The civil-rights terrain is different from that upon which Fred
Gray reflected in 2001, and it continues to shift-to present new, but
no less challenging, impediments for Americans to negotiate. The
terrain may seem daunting and will lead to disagreement about
which is the best path forward. Yet whatever path-or paths-we
choose, we will move ahead. It is by doing so that we form a more
perfect Union.
6. A study by the Brennan Center at NYU School of Law indicates that, since 2011,
thirty-four states introduced photo-ID laws. Of these, eight passed, and most were
challenged in courts. Although it appears that such laws would affect voting for
the November 2012 election in only three of those states (Georgia, Kansas, and
Tennessee), other restrictions whose aims or effects were likely to restrict voters
from exercising their franchise remained in place: e.g., restrictions on early
voting, restrictions on voter-registration drives, and actions making it more
difficult for those with past criminal convictions to have their voting rights
restored. Wendy R. Weiser and Lawrence Norden, Voting Law Changes in 2012
(Brennan Center for Justice 2011), http://brennan.3cdn.net/92635ddafbcO9e8d
88_i3m6bjdeh.pdf.
7.42 U.S.C. § 1973c (2006).
8. E.g., Texas v. Holder, No. 12-cv-128 (D.D.C. Aug. 30, 2012) ("[R]ecord evidence
demonstrates that, if implemented [requiring voters to show a photo IDin order
to vote], will likely have a retrogressive effect" on racial minorities exercising
their right to vote). Id. at 1. The Supreme Court has agreed to review one of these
cases this term: Shelby County v. Holder, 679 F.3d 848 (D.C. Cir. 2012).
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REMEMBERING DOT REED*
Marietta S. Robinson"

Dot Reed-what a life force!
We have missed so much of Dot over the last several years.
Now we will miss it all. We will miss her wit, wisdom, elegance,
beauty, sexiness, intelligence, intensity, strength, charm, sassiness,
her looks of approval or disapproval over how we had or had not put
ourselves together, corrections of our grammar, her opinions and
her lilting voice and her incredible laugh.
I met Dot and John in 1980, very soon after I met my late
husband, Jim Robinson. Jim and his young children, now mine as
well, had already been adopted into the Reed family, and I was
welcomed with open arms and hearts.
I was with Dot in many contexts over the years, but, most
frequently, at meetings of two lawyers' groups: the committee of
five, which writes the evidence questions for the multistate bar exam
on which Jim and John served for over thirty years, and the
International Society of Barristers, of which Jim and I were both
Fellows. The Barristers is an invitation-only group of several
hundred of the finest trial attorneys in the country. Although John's
longtime title in the Barristers was Administrative Secretary and
Editor, he and Dot were, in reality, its very soul. Dot was never
simply "John's wife." She was a tour de force.
It is a long-time tradition for John to give the last speech at the
annual Barristers meeting. We always have an amazing array of
speakers throughout the week from so many walks of life-but the
Address at Memorial Service for Dorothy Elaine Floyd Reed, 23 September 2012.
**Past President, International Society of Barristers.
*
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speech that is consistently the most anticipated is John's. John finds a
new way each year in which to remind us of the highest purposes of
our profession and to inspire us to excellence both personally and
professionally. If John has not known how important his speech is to
us, Dot did.
When we congregated for John's speech, we always knew Dot
would be sitting in John's direct line of vision. We knew that he
looked for her smile, her laugh, and her nod with each point he made
and each story he told, no matter how familiar she may have been
with some of them. Before and after that speech, people gathered
every bit as much around Dot as around John. They were a team in
every sense of the word.
As my immediate predecessor as President of the Barristers,
Rick Martson, put it, "Dot didn't simply thrive with the Barristers;
she helped lead them."
These lawyers groups are comprised of some of the biggest
personalities you could find in the legal profession. Confidence
abounds. But Dot knew exactly who she was and what she brought to
the table, and it was so very much.
Over the years, on several occasions I have heard both Dot and
John describe how they met and how focused he immediately
became on making her his wife. Many of us would have been
intimidated that such an elegant, witty, brilliant man was so
enamored. Not Dot. She knew her package; she saw, and appreciated
all that John was and quickly calculated the synergistic relationship
they could have. They would be, as a couple, so much more than the
sum of their parts.
And so they were.
One of the things we will miss most about Dot is the
scintillating conversations that were always liberally enriched with
her very strong opinions. You never had to wonder where Dot stood
on a subject. Dot's opinions were based on much reading, listening,
and thinking and had been formed with a sharp intelligence, a
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compassionate heart, and a moral compass as strong as they come.
Once formed, those opinions were forcefully stated. She wanted
yours to be similarly based, regardless of whether you agreed with
her. But Dot's opinions and her eliciting of yours were not the end
point of discussion-quite the opposite. That was often where the
conversation began. And what intelligent, stimulating, challenging
conversations they were, and always infused with wit and laughter!
Through these conversations and through watching Dot's
amazing life, we learned much. Dot had a rich and full life that
included joy, sorrow, grief, loss, achievement, contentment, anxiety,
and so very much love. She had learned from it all and used it all to
guide her own life and to teach us how to live ours. She did this by
thoroughly appreciating her own uniqueness-her particularityand celebrating it. Lord Jonathan Sacks, the Chief Rabbi of Great
Britain, recently said that this is what connects us most authentically
one to another and to life itself:
By being what only I can be, I give humanity what
only I can give. It is my uniqueness that allows me to
contribute something unique to the universal
heritage of humankind....
[W]hen you really reach the very depth of
particularity, that is where all of us can relate to him
or her.... I don't know why it is, how it is, but it is the
authentic, the unique, the different, that makes us feel
enriched when we encounter it. And it's this bland,
plastic, synthetic, universal-can't tell one brand of
coffee from another-that makes life flat,
uninteresting, and, essentially, uncreative.'
And so Dot, with her own particularity, taught us how to be a friend
by always listening and being there when we reached out, how to be
1. The Dignityof Difference, Interview by Kristin Tippett with Lord Jonathan Sacks
(On Being radio broadcast Sept. 13, 2012), http://www.onbeing.org/program/
dignity-difference/188.
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a mother by loving her children and stepchildren with equal
fierceness, how to be a spouse by treating her marriage with the
utmost respect, and, rather than be satisfied as the wind beneath
John's wings, being equally strong so that they could fly together,
knowing that they could each draft off the other, if need be.
Dot gave to the universal heritage of humankind her own
incredible uniqueness and, through doing so, taught us to find and
celebrate our own unique selves. We will always miss you, Dot, but,
when we think of you, we will always be inspired to make our own
contribution by being what only each of us can be.

Associate Editor's note: Four themes prevail in these and in the
remarks of others who remembered Dot at her memorial service:
learning, laughing, loving, and leading-or, as one speaker put it,
"launching." I've included the following excerpts here because they
can teach us all something about how to weather life's storms and
how to dance, as Dot did, in the puddles they leave.
Learning
Dot and her cousin Mary were like sisters (which their mothers
in fact were) and, like their mothers, best friends. Mary's father was
the pastor of the First Baptist Church in the little town of Farriday,
Louisiana.
Always, Dot led the way: Hot summer Saturday.
Shortcut through the empty church, the baptistry
nearly filled. Two hot little girls paddling around in
the pool when the pastor, my grandfather, fished
them out. And he had the opportunity to explain the
sanctity of baptism.
Another summer. A hot Sunday in Farriday when
two little girls came upon the sweet and delicious
remains of a not-well-subscribed communion, and
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were halfway through the vast array of little cups
when the pastor appeared. And they learned about
the sanctity of communion.
A much later summer, a hot Wednesday, prayermeeting night, when the excitement of a convertible
and lure of the movies in Natchez separated the girls.
Dot's return was delayed when their car totaled a
cow. Dot said she now understood the sanctity of
being in church.
Here, in this church, you knew her faith and her
faithfulness, if not all of their beginnings.
Bill Purcell, son of Dot's "like a sister" cousin
Loving
Among those Dot loved were those she loved most: John;
children Alison, Vicki, Sue, John Mark, and Randolph; sisters and
brother and in-laws; nieces, nephews, grandchildren, greatgrandchildren, cousins-those who live and those who'd died.
Laughing
She was a sassy one-a great blend of classy and
sassy: droll, irreverent, hilarious! I've almost fallen
down laughing at some things she said and the way
she said them, and it wouldn't be smart for me to
repeat them.
And oh, the music, the music she loved so much
and shared; and oh, the dancing she loved, and the
parties she gave, and the being so alive. John says she
was a ball to live with, so interesting and interested
and funny, which is to say-alive, and life-giving.
Paul Simpson Duke, pastor of First Baptist Church,
Ann Arbor, Michigan
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Leading, Launching
At a dinner meeting of the Pastor Search Committee in the
Reeds' home, the candidate recalled Dot's coming to where John was
sitting, a bottle of wine in her hands, and asking,
"More vino, Papa? There's truth in it." There was so
much compressed into those few words and in the
way she said them. There was affection, warmth, and
wit. There was her education-quoting Latin, in vino
veritas, and playfully translating. There was the fact
that she was not in the spotlight, but filling our
glasses. And there was the fact that, intentionally or
not, her words were wise counsel for the occasion. In
a meeting like that-on their first date but already
contemplating marriage-everybody had better be
telling the truth. "More vino, Papa? There's truth in
it." She smiled, and we should all have raised our
glasses.

[For their children,] she was a font of down-to-earth
wisdom .... "Play the cards you've been dealt."...

"When trouble comes, the first place you go is to your
knees; the second is on your feet to put one foot in
front of the other." We could say such a sentiment is
about the pragmatics of survival. But more this: For
her, it was about character.
She lived by the art of launching. She launches her
husband toward the fullness of a great career. She
gives herself entirely to launching five children
toward wholeness. The same pattern was powerfully
in play with a number of women whom she knew and
helped through the years . . . [,] launch[ing] them

toward higher education-counseling, encouraging,
pushing them: get the degree, be independent, go
make a difference with your life And lives were

61

REMEMBERING DOT REED

changed. Lives that she launched in that direction are
still being changed, some of them far from here,
where they are changing their world, too.
Paul Simpson Duke
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