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PRESIDENTIAL POWER:
BARACK OBAMA AND THE BUSH-CHENEY LEGACY*
Charlie Savage**

I
INTRODUCTION

I'm here to talk about the enormous growth of presidential
power in recent decades, how and why that trend accelerated under
George W. Bush, and what Barack Obama has done with the
extraordinarily expanded authority and controversial counterterrorism policies he inherited two years ago now. Just this week,
while you've been enjoying Lanai, President Obama made headlines
back on the mainland with a major decision about detainees who are
being held at Guantanamo, which is a defining issue that has been
vexing his legal-policy team since he took office.
Obama issued an executive order on Monday that essentially
entrenched the basic outlines of the Guantanamo policies George W.
Bush had launched, from prosecuting some detainees before military
tribunals to holding others indefinitely without trial. What a stark
contrast this week presents from a similar moment just over two
years ago when, a few days after his inauguration, Obama issued his
first executive orders about Guantanamo and terrorism detainees.
That was a remarkable time.

* Address delivered at the Annual Convention of the International Society of
Barristers, Lanai, Hawaii, 11 March 2011.
- Author, Takeover: The Return of the Imperial Presidency and the Subversion of
American Democracy (2007); staff writer, the New York Times; 2007 Pulitzer Prize
for National Reporting.
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In campaigning for the office, Obama had denounced Bush's
sweeping claims of executive power, the Bush Administration's
efforts to concentrate more unchecked power in the executive
branch, its wiretapping without warrants in defiance of a federal
statute, its setting up of military commissions without congressional
approval, its bypassing of anti-torture laws and treaties, and so forth.
Many critics had denounced Bush's legal policies as putting the
President above the rule of law and above our Constitution's system
of separation of powers.
Obama had hooked into that sentiment. He had promised that
if he were elected, he would "restore" our Constitution and the rule
of law in the country. And in the first few days after he was sworn in,
it did appear that Obama intended nothing less than a wholesale
rollback of the Bush Administration's legal policies behind the war
on terrorism. The new President issued executive orders forbidding
the CIA from running its black-site secret prisons, promising strict
adherence to anti-torture laws, promising greater openness and less
secrecy in government, and not just promising to shut down military
commission trials, but actually ordering the entire prison facility at
Guantanamo to be closed within his first year in office.
I remember watching that first week unfold with a mixture of
shock and awe, if you'll forgive the expression. It was extraordinary.
And yet, and one probably shouldn't admit this sort of thing, but it's
simply true: This was cause for no little personal bewilderment. I
had spent the previous six years specializing in writing about
executive-power issues raised by Bush's war on terrorism and
becoming something of a specialist in these sorts of issues. Now
what was I supposed to do? Maybe there was an opening in the
Sports Department.
In retrospect, though, how naive that moment was. In fact, the
wars in Afghanistan and Iraq and the broader conflict with al-Qaeda
weren't over just because President Bush had left the White House.
The political logic that had put the Bush policies in place was still, to
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some extent, alive. Very quickly it started to become clear that those
first executive orders, significant as they were in their own right,
were not going to be the whole story, or even the main story.
By February of 2009, I was writing an article for the New York
Times, pointing to an array of evidence that Obama's counterterrorism policies-from indefinite detention without trial to
extraordinary renditions, to the use of a state-secrets privilege to
shut down lawsuits over intelligence abuses-appeared likely to end
up with far greater continuity to the policies of the Bush
Administration than most had been predicting. And I got attacked
from the political left for writing that piece. But eventually it became
obvious to everyone.
Now even figures like Dick Cheney and Donald Rumsfeld, who
enjoyed bashing Obama as weak on terrorism, concede that Obama
has aligned his national-security policies to a much greater extent
than expected with those he inherited from the Bush Administration,
which they take as vindication. And it is routine to see groups like
the American Civil Liberties Union denouncing Obama as no better
than Bush and Cheney. This remains, however, a very subtle and
complicated proposition. Is it really true that Obama is acting like
Bush and Cheney? What precisely does it mean to act like Bush? Let
me begin to answer that question by telling the story of how I
became fascinated with the escalating power of the presidency.
II
THE ESCALATING POWER OF THE PRESIDENCY
AND THE BUSH-CHENEY ADMINISTRATION

In 2005, I was working for the Boston Globe in Washington,
and my beat was essentially 9/11-related legal issues. So I was
closely following the debate in Congress over torture. At the time,
you may remember that Senator John McCain was in a big fight with
the Bush White House over what limits there were or should be, if
any, on the techniques that American interrogators could use in
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trying to extract information from captured detainees in the war on
terror.
Back in 1988, Ronald Reagan had signed a treaty saying that
the United States would never use cruel, inhuman, or degrading
tactics on prisoners, no matter the circumstances. And the Senate
had ratified that treaty. That seemed to mean the issue was settled.
But in January of 2005, Bush's White House counsel, Alberto
Gonzalez, revealed during his confirmation hearings to the Attorney
General that the Bush Administration legal team had come up with a
rather creative theory about that treaty. Its theory was that the
treaty applied only on U.S. soil. So the President was free to
authorize the use of harsh interrogation tactics as long as doing so
was in overseas prisons.
Senator McCain, of course, had famously been a POW in
Vietnam, where he had been tortured, and he thought that theory
was outrageous. So McCain proposed a law that would close that
potential loophole and make clear that the United States would not
and could not abuse prisoners anywhere in the world. The White
House hated McCain's proposal. As the year went by, I and other
journalists covering this issue wrote stories about how Vice
President Cheney was personally going over to Congress, lobbying
lawmakers behind closed doors not to pass that law because, he said,
the President needed flexibility to protect national security. If
Congress did enact the law, Cheney said it ought to make an
exception for the CIA. President Bush was threatening to veto any
bill attaching McCain's amendment if it arrived at his desk, even
though at that point, five years into his presidency, he had yet to veto
a single bill. But in December of 2005, Congress sided with Senator
McCain, and nearly every Republican and every Democrat voted for
the torture ban-so overwhelmingly that even if Bush had vetoed
the bill, Congress had the votes to easily override his veto.
President Bush invited Senator McCain to the White House. He
had the cameras brought in, he shook Senator McCain's hand, and he
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said that he was accepting this new law after all. The media wrote it
up, and it looked like the story was over. But a few days later, I
learned that maybe it wasn't over after all because the previous
Friday night around 8:00 p.m.-and this was the Friday night before
New Year's Eve weekend when nobody was in town and no one was
paying any attention-Bush had issued something called a signing
statement about that bill.
Now, I knew only a little bit about signing statements at that
point, but I would become intimate with them as the year went on. It
turns out that a signing statement is an official legal document that a
President issues on the day he signs a bill into law. It consists of
instructions to everyone else in the executive branch of the
government about how they are to interpret and implement the new
statutes created by that bill.
In this particular signing statement, Bush had told the military
and the CIA that despite the new words that were now on the statute
books, the Constitution gave him, as commander in chief, unwritten
and inherent powers to bypass such a law at his own discretion.
Their interrogators should therefore obey his orders when it came to
questioning detainees, not the words of the statute. Under his legal
theory, the President did not need to obey a law that restricted his
options when it came to doing something he thought necessary to
protect national security.
Basically, the White House was saying that the entire yearlong, dramatic debate with Senator McCain and Congress had been
irrelevant because it did not matter what Congress thought the rules
should be. The President gets to set his own rules. Now, that was
pretty interesting. And just as interesting as the legal theory was the
idea of a signing statement itself, this obscure tool that most people
outside the executive branch had never really thought about before.
So I decided to find all the signing statements that President Bush
had issued since January of '01 and to decipher them.
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I learned that, over the course of his presidency, President
Bush had attached signing statements to about 150 bills, telling the
executive branch that it did not need to enforce nearly 1200 distinct
sections of those bills that the President had signed into law
personally. Nearly all of those 1200 statutory sections were limits on
the President's own power. What that really meant was that he was
claiming the right not to obey those laws, including many things that
had nothing to do with national security.
The laws Bush challenged via signing statements included
whistleblower protections for executive-branch
employees,
requirements to give Congress detailed reports about a wide range
of government activities, minimum qualifications for whom he could
name to a variety of important positions, such as the Director of
FEMA, among many other things. Nearly all these things are the
kinds of issues that are nearly impossible to get before a court
because nobody has standing to file a lawsuit over them. So the
President was essentially acting as a judge of his own powers.
Because there was no mechanism for Congress to override his
pronouncements, unlike a veto, his rulings in favor of himself were
final.
I also learned that whereas previous Presidents had
occasionally done the same thing dating back to the nineteenth
century, Bush had challenged more laws, more statutory sections
than all previous Presidents in American history combined. In fact,
by the end of his eight years, he had challenged twice as many laws
as all previous Presidents.
Back in 2006, this revelation about the torture-ban signing
statement was coming out at the same time that, thanks to two of my
now colleagues at the New York Times, the public was learning about
the government's warrantless wiretapping program. In this program,
the White House had acted on its very broad theory of executive
power to bypass a 1978 law that requires the government to obtain
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a warrant from a judge any time it wants to spy on the telephone
calls or e-mails of an American.
As with the torture-ban-signing-statement controversy, the
Bush Administration's legal arguments to justify the warrantlesswiretapping program centered on what the President decided was
necessary to wage the war on terrorism. But I kept digging more, and
I learned that these claims traced back to an agenda of concentrating
more unchecked power in the White House that predated 9/11.
In fact, one of Bush's own lawyers told me that behind closed
doors on January 21, 2001-the day after President Bush's
inauguration-then-White House counsel, Alberto Gonzalez, had
talked to the legal team about a goal of expanding presidential power
at the very first meeting of the White House Counsel's office. The
President, Gonzalez had said long before 9/11, wanted his legal team
to seek out opportunities to expand presidential power in order to
leave the office of the presidency stronger than it had been when
they arrived. Their goal was a permanent expansion of executive
authority, not just for themselves, but for all future Presidents to
wield as well, whoever that happened to be at any given moment,
including Democratic Presidents.
The war on terrorism simply provided a mechanism for
throwing this preexisting agenda into overdrive. As I talked to
former Administration officials, I also learned that this agenda was
not primarily the work of President Bush. Instead, it was coming out
of the Office of Vice President, Dick Cheney, and it was the day-today handiwork of his chief counsel and longtime aide, a man named
David Addington.
When the warrantless wiretapping program had been
revealed, Cheney told reporters in a very rare press conference that
if they were interested in why the Administration thought it had all
the constitutional power it needed to lawfully bypass that warrant
law, they should look up a report that he had overseen back in 1987,
when he was a member of Congress during the Iran-Contra scandal
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and Addington was a Republican Hill staffer. The Iran-Contra
scandal, of course, was the event in which several officials in the
Reagan Administration had conspired to bypass a law cutting off
assistance to anti-Marxist rebels in Nicaragua.
So I took Cheney's advice. I dug up a copy of his old report. I
blew the dust off the cover, and I read about how he had thought it
was perfectly legal for the President and his top aides to bypass a
law that limited what they could do in matters of foreign affairs or
national security. It turned out that Cheney had articulated a vision
of nearly limitless commander-in-chief power two decades earlier,
and now as an unusually influential Vice President he was bringing
that vision into a reality. I kept asking the question, "Why?" What
was driving Dick Cheney and the other "presidentialists," as they
sometimes called themselves, who were so relentlessly, ingeniously,
and systematically pushing that agenda, about which they had said
nothing to voters when campaigning for the office? Where was this
coming from? The question took me to Ann Arbor, Michigan, to the
Gerald R. Ford Presidential Library, where the National Archive
houses a bookcase full of documents in gray boxes entitled the
Richard Cheney Files.
From that pile of memos, the answer to what was motivating
this push emerged. Those files captured a unique moment in
American constitutional history from a unique vantage point. In
short, 200 years earlier, the Founders had designed a Constitution
that put Congress firmly in charge of making the big decisions for the
country and required the President to obey those laws and decisions.
The Founders, of course, had just fought a war to get rid of a king
whom they viewed as a tyrant, who ran roughshod over the
Parliament.
That system lasted, with some bumps, for 150 years. But then,
amid the national-security fears of the early Cold War, President
Harry Truman did something that was unprecedented in U.S. history.
In 1950, Truman took the nation to war in Korea without going to

PRESIDENTIAL POWER

9

Congress for permission. This was the first time that any President
had taken the United States into a major overseas war without
authorization. It launched the era of what the historian Arthur
Schlesinger Jr. would call the Imperial Presidency.
Truman and his successors of both parties embraced a new
theory that Presidents have broad, unwritten, but inherent powers
as commander in chief to protect national security as they alone see
fit. For two decades, Congress largely sat on its hands as one
President after another began asserting a right to set aside the rules
at his own discretion. With this asserted right came related power
grabs, including keeping ever more information secret from
oversight committees and from the courts through such inventions
as the term "executive privilege," which did not exist before the
1950s, and the "state-secrets privilege," first recognized in the
1950s.
Presidential power thus steadily escalated for two decades,
peaking during the Nixon Administration. But Richard Nixon pushed
the logic of power to the breaking point, and his imperial presidency
of course came crashing down. In the wake of the twin disasters of
Watergate and Vietnam, Congress finally reawakened. It began
conducting meaningful oversight again for the first time in decades.
And it began passing a series of laws reimposing some controls and
restraints on executive power in order to prevent future abuses.
Understanding that moment in the 1970s is critical for
understanding what happened in this past decade. At that moment,
Dick Cheney was the White House Chief of Staff to Nixon's successor,
Gerald Ford. Day upon day in the Ford White House, he and his allies
were confronting a Congress that was determined to reimpose
controls on White House power. Cheney's memos and his documents
at the National Archive files show that from inside the White House,
this period did not look like a necessary constitutional correction.
Instead, it was an outrage. Cheney and the White House felt
that they were being unjustly punished, that they could be trusted
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with these powers and, most importantly, that these reforms would
weaken the commander in chief, which necessarily meant weakening
America. So Cheney and those who felt as he did abandoned the
traditional conservative suspicion of concentrated government
power and spent the next thirty years seeking to roll back the
changes of the 1970s.
Others agreed with Cheney about the need to restore
executive power. But their goal faced a legal obstacle: even if you buy
into the idea that the Constitution gives the President vast unwritten
or inherent power, an inherent executive power is not the same
thing as an exclusive executive power. It is one thing to say that if
necessity arises, the President may direct the government to do
something not specifically authorized by some line in the
Constitution or some federal statute, for the President has inherent
powers as commander in chief to order such an action. But it's a very
different thing to say that Congress cannot choose, if it wants, to step
in and pass a law regulating how the President can go about doing
that thing from now on.
The insight here is that an inherent power that the President
may wield without specific authorization is not the same thing as an
exclusive power that Congress cannot restrict and channel through
federal statutes. But during the 1980s, presidentialists on the Reagan
legal team came up with something new called the "unitary executive
theory." This rested on a revisionist understanding of the
Constitution whereby Congress may not pass a law that fractures the
President's control of anything deemed to be an executive power.
Back in the 1980s, advocates of this theory in the Reagan
Administration had not been thinking about national security.
Instead, they were focused on comparatively tame issues, such as
control of the decisions made by independent agencies, like the
Federal Reserve, and independent prosecutors who might be
appointed to investigate White House wrongdoing. Since a specific
decision to raise or lower interest rates or to file charges against a
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White House official is an execution of the law, they argued, maybe
under the unitary-executive theory the President should get final say
over that kind of thing, even if Congress had passed a statute saying,
No, he does not control those decisions. The Supreme Court did not
agree with the theory, though,' and it faded away in the 1990s.
After 9/11, the Bush Administration's legal team revived the
unitary-executive theory and dramatically expanded its sweep to
encompass for the first time matters of inherent power and national
security. In their hands, the unitary-executive theory transformed
the commander in chiefs inherent responsibility to protect national
security into an exclusive power that Congress could not regulate.
If that vision were accepted as true, then the unchecked
powers over national security and foreign affairs sought by Cheney
and his allies during all those arguments and debates over the years
already existed, regardless of what Congress had chosen to say were
the rules in the statutes it passed and the treaties it ratified. Those
powers were just slumbering in wait for a President willing to start
using them and thereby to demonstrate that they in fact existed.
In 2001, the Bush-Cheney Administration started using those
powers. Each time a problem arose, including in surveillance,
detention, and interrogation matters, the inner circle of
decisionmakers at the White House looked at their options for
solving that problem. They then picked the solution that relied upon
the most-sweeping claims that a President has unilateral powers to
lawfully bypass statutory or treaty constraints. When you

1. See Morrison v. Olson, 487 U.S. 654 (1988), in which the Court upheld, by a 7 to 1
vote, the constitutionality of a statute creating the position of an independent
prosecutor to investigate wrongdoing in high-level executive-branch positions. The
prosecutor was appointed by a judicial panel and could not be fired by the
President; the law was enacted in reaction to President Nixon's firing of the
Watergate prosecutor in the "Saturday Night Massacre." The case was a test of the
then-new unitary-executive theory, under which such a position would be invalid
since it fractured the President's control of an executive power, in this case
prosecutorial power.
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understand these roots, what the Bush Administration did across a
huge range of issues makes much more sense.
The Administration's goal of expanding presidential power
was an essentially part of its warrantless wiretapping program:
instead of going to Congress to modify a statute requiring warrants,
it claimed that a President could wiretap without warrants in
defiance of a statute. The same worldview undergirded the claim
that a President could simply declare that he didn't need to obey the
Geneva Conventions; Cheney's fight to keep his Energy Task Force
papers a secret; the attacks on other open-government laws that
required executive-branch officials to let the public know what they
were doing with their power, such as the Freedom of Information
Act and the Presidential Records Act; the decision in December 2001
to pull out of an international treaty that had been ratified by the
Senate-the Anti-Ballistic Missile Treaty-without asking the Senate
to deratify it; the Bush Administration's choices of former executivebranch lawyers to become Supreme Court Justices; and
unprecedented efforts to impose greater White House control over
Justice Department lawyers, government scientists, Judge Advocate
General's Corps lawyers in the military, and other executive-branch
bureaucrats. This legal-policy goal was served most dramatically,
perhaps, in the claim and demonstration that the President has a
right to seize and militarily imprison American citizens indefinitely,
without charges or a trial, even when arrested on U.S. soil.
These and other seemingly disparate controversies were
united at the root. From its very beginning, the Administration,
driven by Cheney's experiences in the 1970s, had set out to take
actions that would establish precedents, permanently expanding
executive power for the long term, even when such tactics brought
them extra short-term political difficulties.
The Administration, after all, could have accomplished the
same policy goals through less-controversial means, such as by
asking Congress to change the law or to pass a statute endorsing its
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detainee policies after 9/11. But it didn't take that step because it
wanted to demonstrate for history that Congress didn't matter, that
the President could do what he wanted without asking lawmakers
for authorization. By acting on their aggressive legal theories, they
transformed those theories into historical precedents that future
Presidents would also be able to cite.
III
PRESIDENTIAL POWER AND THE OBAMA ADMINISTRATION

This is where Barack Obama enters the story. In the first few
months of his presidency, Obama took several actions, announced
with great fanfare, that presented a clear contrast with the Bush
years-like those early executive orders about closing Guantanamo
and ending torture and releasing some Justice Department legal
memos about specific torture techniques the CIA had been cleared to
use during Bush's first term. Even the short-lived announcement by
Attorney General Eric Holder that five conspirators in the 9/11
attacks, including Khalid Sheikh Mohammed, would be prosecuted in
a federal civilian court.
But the line between the Obama approach and the Bush
approach became blurred very quickly. In early February 2009, the
new Administration invoked the state-secrets privilege to block
lawsuits left over from the Bush years on matters like CIA torture
and warrantless wiretapping. In March of 2009, Obama began
issuing signing statements of his own. In May of that year, he
announced that he would continue to hold some Guantanamo
prisoners indefinitely without trials if they were too dangerous to
release and too difficult to prosecute. If they were not to be held at
Guantanamo, which the Administration still hoped to close, then they
were to be held at some other prison, like an empty Supermax in
Thompson, Illinois. Obama's Justice Department fought a legal battle
to prevent detainees being held by the U.S. military in Afghanistan
from having the same habeas corpus rights to file a lawsuit and have
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a judge review whether the facts justified their detention as those
won by Guantanamo detainees. And after shutting down military
commissions, Obama later revived the tribunals.
In just two years, Obama's Administration has already
prosecuted more government officials for leaking information to
journalists than all previous Presidents combined, something Bush
made noises about, but never did. And in ramping up the use of
drone missile strikes for targeted killings in places outside of Iraq
and Afghanistan where al-Qaeda is active-including tribal areas of
Pakistan, Yemen, and Somalia-the Administration is targeting a U.S.
citizen who is also accused of being a leader within al-Qaeda's
Yemen branch, for death without a trial. 2
When the target's father sued the government to try to get an
injunction against killing his son, saying it would amount to an
extrajudicial execution to do so unless he was actually caught in the
act of launching an attack, the Administration said a judge should
throw the case out because courts have no role in reviewing the
executive branch's targeting decisions, even against U.S. citizens.
Surveying this landscape, groups like the ACLU have said that Obama
and his legal team are acting just like Bush and Cheney: Obama is
claiming and exercising unchecked power.
Those in the Obama Administration, though, say that's crazy.
They can see some policies that look similar, but, they say, that's
because the United States continues to be at war. They argue they
are fighting the war while operating within a framework of law. They
say hugely important differences between the two approaches
remain. First, they are not claiming that they exercise vast, exclusive
war powers and that what Congress says and what the laws say
don't matter. Instead, they say they are doing everything pursuant to
authority granted affirmatively by Congress. Moreover, they say they
are going out of their way to respect the limits imposed by the
2 Anwar al-Awlaki was killed in Yemen on 30 September 2011. See CIA Strike Kills
US-Born Militantin a Car in Yemen, NEWYORK TIMES, 1 Oct. 2012, at Al.
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international laws of war. So, for example, sure-both
Administrations used and are using military tribunals. But the
problem with Bush's tribunals, they say, is that he originally set his
up without going to Congress for permission. By the time Obama
inherited the tribunal system in '09, it did have congressional
authorization, so that problem was solved. Similarly, while Obama is
still wiretapping without warrants, he's doing so in the context of a
2008 law that legalized what Bush had previously done on his own.
So they argue that they are waging the war within a framework of
law. That's their first self-defense against the charge that they have
sold out.
Let's take a closer look at a couple of case studies to think a
little more deeply about this. Start with signing statements. During
the run-up to the Iowa caucuses in 2007, I asked all of the major
presidential candidates a series of questions about executive power
and what limits they would respect, if any, if they were elected. In
answering a question about how he would use signing statements,
Obama accused Bush of abusing how he, Bush, had used signing
statements. So did Obama's eventual Republican opponent, John
McCain. But McCain also said flatly that he would not issue any
signing statements if he were elected President. He would only veto
legislation or sign it and then enforce it all. By contrast, Obama said
that he would keep using the statements.
Perhaps because he was being advised by former members of
the Clinton Administration legal team and because they had used
signing statements too, though not as aggressively as President Bush,
Obama gave me a more subtle critique, at least in the fine print of his
answers to my executive-power survey. He said the problem with
Bush's signing statements was that Bush had invoked dubious legal
theories as justification for deciding which laws he was free to
bypass, and that he had used them to undermine the specific will of
Congress in enacting certain provisions. But so long as the President
exercised greater restraint, Obama said, the tool was useful and
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appropriate. And what did the restraint mean? Senator Obama said it
meant not issuing "signing statements that undermined the
legislative intent or nullif[ied] congressional instructions."
But once Senator Obama became President Obama, that sense
of restraint started to slip. In March of '09, he issued a memorandum
to the executive branch explaining how he would use signing
statements. In it, he said that restraint meant citing only wellfounded interpretations of the Constitution when he challenged part
of a bill. Under that standard he could in fact nullify clear
instructions of Congress so long as he was using a mainstream
theory of what kinds of laws would be unconstitutional. The problem
is, of course, that it is up to the President to decide what counts as
mainstream. After all, the Bush-Cheney legal team maintained that
its theories of commander-in-chief power and the unitary executive
were well founded, too. So for the first six months after that
memorandum, Obama attached signing statements to 5 of the first
42 bills he signed into law. He singled out 19 specific provisions by
number. Most of these were fairly uninteresting, like limits on whom
he might appoint to a minor commission or format requirements for
budget proposals. All these sorts of things echoed signing statements
issued by Clinton and others before Bush, and were not the sort of
thing that attracted much attention.
But then, in June of '09, Obama issued a signing statement that
set off a wave of bipartisan anger in Congress. The Administration
wanted Congress to expand financial assistance to the International
Monetary Fund and the World Bank. Members of both parties were
reluctant to do so because they didn't like those groups for various
reasons. They eventually agreed to the money, though, on the
condition that the U.S. would push for certain reforms. Obama signed
the bill. He got the money, and he signed a signing statement that he
didn't need to obey the negotiation instructions. So Congress
erupted. Leading Democrats wrote him a letter saying they had
opposed Bush's picking and choosing which laws he had to follow.
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They were chagrined to see Obama doing the same. The House of
Representatives voted 429 to 2 to ban executive officials from
drawing salaries if they disobeyed the negotiation provisions. Those
in the Obama White House protested. They said, "Hey, we were going
to follow that law all along. We agree with the need for those
reforms. We were just restating the principle that Congress doesn't
control foreign relations. But, interestingly, Obama didn't issue
another signing statement for more than a year after that.
The climax of the Obama signing-statement story so far came
three months ago in December of 2010, when, in a major military
bill, Congress included new restrictions on transferring detainees
out of Guantanamo, either to the U.S. or to other countries. These
provisions, if they became law, would effectively kill the idea of any
more civilian trials for now, and they would severely hamstring the
commander in chiefs ability to transfer military prisoners, even for
continued detention at home. Behind the scenes, the Obama legal
team seriously considered the idea of issuing a signing statement
that would claim he could bypass those restrictions. But in the end,
the faction pushing for making that aggressive claim lost. Obama put
out a statement that denounced the restrictions as bad policy. He
said he'd urge Congress to repeal them or not to renew them at the
end of the fiscal year, but he didn't say he had the authority to bypass
them because he was the commander in chief.
So the moment of temptation came, and Obama pulled back
from the brink for now. But that was with a Democratic Congress.
What new and even more intense pressures will be brought to bear
in the next two or more years, now that Republicans have taken
control of the House?
Bush essentially said he could hold anyone he deemed a threat
because he was the commander in chief. On detention matters,
Obama came in and said, "No, we can hold some people without trial,
but they have to be the people that Congress declared war on. And it
has to be in accord with the international laws of war." But it wasn't
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clear how much this mattered because, in case after case, it turned
out that changing the legal theory to make it more modest didn't
change the real-world outcome. Bush said he could detain Person X.
Obama said he could still detain Person X after applying his new
legal criteria.
So far as I know, there has been one exception to the pattern,
but it sort of proves that rule. It was the case of an Algerian man who
was arrested in Bosnia and eventually sent to Gitmo. He was not a
member of al-Qaeda. And he was not a fighter. He was a sort of travel
agent for would-be jihadists. If you wanted to go to Afghanistan and
join al-Qaeda, he would help you get a flight and steer you to
intermediaries once you were there. So he presented a quandary
under the new standards Obama had initiated. He was seen as
merely a supporter of al-Qaeda, not a part of the enemy force. And he
was picked up on the other side of the world, far from the battlefield.
Under the laws of war, someone who fits those criteria cannot be
detained. The Obama legal team spent months arguing over what to
tell the courts about this travel agent. It looked like they either had
to scrap their modest legal theory about whom they had the power
to detain, or they had to let this guy go, which they didn't want to do.
So, finally, they punted. They changed their theory of who he was.
They told the court that he was functionally a part of al-Qaeda after
all, so he was detainable.
Democrats' huge, thundering critiques of the Bush detentionwithout-trial regime during the presidential campaign seemed to
have been muted. Once Obama was in office, his advisors said people
could still be held without trial, but they invoked more-modest legal
theories about why it could be done and gave a more limited
definition about who qualifies for such imprisonment. In this, the
first case in which the shift in stance really mattered, high-level
officials expended many hours and massive effort wrestling over
adjustments to everything. But at the end of all that, they reached the
same outcome. They think the guy can be detained without trial.

PRESIDENTIAL POWER

19

IV
CONCLUSION

In my book, which I wrote at the end of the Bush
Administration, I argued that, historically at least, presidential power
has acted like a one-way ratchet. It's been a lot easier to increase
than to roll back again. Is that what's happening here? We are
certainly watching a kinder, gentler approach to the exercise of
executive authority, one that places greater stock in working with
Congress than in defying it. Yet it is undeniable that, other than the
isolated but very important issue of disavowing a right to torture,
President Obama and his advisers seem to be reaching many similar
policy outcomes about what, at the end of the day, they can or should
have the power to do.
Is it just human nature? Is it that everyone's a human, and that
the power that was suspicious when someone else had it seems good
and safe when you have it? Were they mugged by reality? It is easier
to be a purist from the sidelines, but now that the Obama
Administration is responsible for what happens in national security,
is it unwilling to take any risks that it would be blamed for? Is it just
simply too early to tell? A government is like a ocean liner. You can't
turn it around on a dime. It took eight years to react to what Bush
and Cheney established, and at this point it's been only two years.
Maybe things will look very different some years from now.
But one thing has already come into sharp focus. What seems
clear now is that during the Bush-Cheney years, there were two very
different strands of criticism about the government's 9/11 legal
policies. They were all conflated and tangled up together. One strand
was the rule-of-law critique. It said Presidents have to obey the law.
The other strand was the individual-freedom, civil-libertarian
critique. It said that government officials should not have
unrestricted power to wiretap people or imprison them without any
real accountability, without due process, and without independent
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oversight. So, once Congress adjusted statutes late in the Bush years
to retroactively approve what the government had been doing, the
rule-of-law crowd's concerns fell away. But the civil-libertarian
crowd was just as incensed.
Now we know that Obama was never a civil libertarian. He
was a rule-of-law guy. Like many politicians, he spoke broadly
during the campaigns so that more people thought he agreed with
them than was the case. Today, if you go back and you parse his
speeches carefully, you can see that he and his handlers left nuances
and loopholes in his remarks that a lot of people overlooked at the
time. So, for example, he didn't say, "Bush abused power by setting
up military tribunals." He said, "Bush abused power by setting up
military tribunals without Congress." Clearly, a lot of ACLU-style
believers and individual libertarians heard that and projected their
own more sweeping worldview on it, missing the nuance. And,
doubtless, he was aware of that and let that misunderstanding go
uncorrected because he was trying to energize people and win the
election.
That mentality is a key to understanding Obama's presidency
and the disconnect between how he has governed and the
expectations created by his campaign. But looking forward, the
question to ask about Obama is whether and how long his almost
ostentatious show of acting only pursuant to Congress will lastbecause with a few exceptions, that was pretty easy to do these last
two years, when Congress was controlled by his own party. Now,
however, Republicans have the House.
As I've noted, we've seen Obama's issuing an executive order
rather than going to Congress to set up rules for detainees at
Guantanamo as he had originally promised to do. And a few weeks
ago we saw that Obama, realizing that there's no chance that the
new-look Congress will repeal the Defense of Marriage Act, which
bars the federal government from recognizing same-sex marriages,
was willing to declare the statute unconstitutional himself and to
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take the extraordinary step of refusing to defend it in court
challenges. Republican Chairmen of House committees are soon
going to be flooding the executive branch with subpoenas, and that is
inevitably going to lead to assertions of executive privilege and fights
over executive-branch secrecy. The next two years are going to be
very interesting to watch, and I predict that we will see Obama
making more and greater claims of unilateral executive power,
which will lead his critics on the far left and the far right alike to say
that he is acting more and more like Bush.
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MUST WE SACRIFICE CIVIL LIBERTIES
TO WIN THE WAR ON TERROR?*
Jane Mayer" & Jill Abramsont
I
JANE MAYER

I thought that since I tell stories for a living I would start by
telling you a story this morning about where we draw the line on
what and what not to publish. It began almost five years ago today. I
was sitting in my car at the curb of a cul-de-sac in northern Virginia
waiting for a ghost. Okay, he wasn't really a ghost. He was a middleaged man named Mark Swanner, who lived in a pretty yellow
farmhouse near where I was parked and who had worked as an
interrogator at the CIA. But he might just as well have been a ghost.
Very few people outside the agency knew his name, and very few
ever would if I didn't manage to somehow tell his story and bring
him to life. It wasn't a pretty tale, and it wasn't one that the CIA
wanted the world to know. Swanner, from what I'd been able to
piece together, was at the center of a very grisly homicide. During an
interrogation that went wrong, an unarmed Iraqi prisoner who was
in his custody had literally been crucified to death.
Now, every domestic and international and military code of
justice makes it a crime to abuse prisoners. And, of course, killing a
prisoner is even worse. The right to be free of cruel and inhumane
* Edited transcript of address delivered at the Annual Convention of the
International Society of Barristers, Lanai, Hawaii, 10 March 2011.
'' Author, The Dark Side (2009); staff writer, the New Yorker; Winner of the John
Chancellor Award for Excellence in Journalism, Washington, D.C.
t Executive Editor, the New York Times.
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punishment is a cornerstone of U.S. law; so is the notion that no
person or government official, even at the CIA, is above the law. Yet
Swanner had never been charged with a crime, and the record of
what had happened that night was classified as a top nationalsecurity secret. So long as the truth stayed secret, it was pretty clear
that there would be no justice. I didn't think I could write the story
about this case unless, at the very least, I could reach Swanner for
comment. The New Yorker is one of the few places left that will go to
incredible lengths to get all sides of a story. Fairness and accuracy
are in the magazine's DNA. So, if I was ever going to bring this story
to light, I had to speak to Swanner, or at least try.
A.Judgment Calls
But as I sat there in my car looking at a peaceful scene of
domestic tranquility, knowing that I was trying to trap a man into
talking to me about killing someone, possibly in front of his wife and
kids, I have to admit that I did have to wonder what someone like me
was doing in a job like this. Now, I went to Yale and I went to Oxford
and I came from a nice family. I even have a nice family of my own,
and I work for the New Yorker, of all places, which is supposed to be
one of the most high-minded publications in the world. People often
think that when you join the New Yorker it's kind of like joining that
Algonquin Round Table. You get to live a life of endless, witty
cocktail parties and opening nights and to go to fashion shows with
Anna Wintour. And they think that you get edited by genteel men in
bowties who look like they live in the Peter Arnell cartoons.
This actually turns out to be true. But even at the New Yorker,
and maybe especially at the New Yorker, the business of covering the
so-called world on terror is fraught with complicated ethical and
legal judgment calls, many of which are pretty tough to make.
Journalists at this particular moment in history have an
extraordinary role in that we patrol and sometimes even define the
line in our country between what remains a state secret and what
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becomes public. Now, we learn all sorts of classified material and
sometimes decide to publish it anyway, even though the government
asks us not to, and even though we're warned sometimes that there
will be terrible consequences if we go forward. The story I wrote
about Mark Swanner was one such case.
In a way, this kind of reporting began for me at 9/11. I'd been
in Washington the day that Al Qaida attacked America. I was, in fact,
in the gym with Jill Abramson. We were both on the treadmills
watching TVs when we saw the first plane hit the World Trade
Center tower, and we were there when the second one happened. I
remember that we turned to each other, realizing, "Okay, this is no
coincidence," and we both fled for our offices to get to work. Apart
from wanting to know who Al Qaida was and what was behind the
attacks, for me the question that loomed largest in some ways by the
end of that day was, "How is America going to win this war against
such an evil enemy without in some ways losing our own humanity?"
Is there a way to win over terrorism without giving up some of our
civil liberties and some of our basic American civilization?
So over the next five years, I tried to cover stories that looked
at not just who they are, but as John McCain said, who we are, also.
And the Swanner story seemed to me to be a perfect test case of this
because it raised the question whether the CIA, a branch of our
government, could literally crucify an unarmed prisoner to death
and pay no kinds of legal or other consequences.
B. The Swanner Story
Here's how a story like Swanner's works its way towards the
press: I saw a wire story, an AP story, about a very curious courtmartial case in San Diego. Several Navy Seals were tried and
acquitted of killing an Iraqi prisoner-the one who was crucified.
Their defense at trial was that they hadn't killed him; the CIA had.
Now, their allegation was so incendiary that the entire court record
was sealed, and the minute the trial was over, it was just as if the
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case had been erased off the face of the earth. Every trace was gone. I
flew out to San Diego to try to find out more about it, and found
nobody who would talk, no tape, no record, nothing. It was very
strange.
But it turns out that the CIA had actually made a mistake. It's
not the first time. Somehow, they sent a record of the trial to a
number of the defense attorneys by mistake. The whole record had
been classified, and the CIA immediately called the attorneys in
desperation and asked for every copy to be sent back to them. The
copies were all sent back. But people, being people, began to talk.
From what they told me, I was able to piece together a bit of the
story of what had happened in the court-martial case. And all the
evidence seemed to point to the CIA. What I found out was
disturbing, to say the least.
Two years earlier, in November of 2003, at the height of the
Iraqi insurgency, Mark Swanner had been on duty at the CIA as an
interrogator at Abu Ghraib prison. The Navy Seals had brought in a
top officer in Saddam Hussein's entourage named Manadel al-Jamadi.
The Seals had pulled him out of his house and had beaten him up
pretty badly, breaking six of his ribs, but they hadn't been able to
make him talk. So they turned him over to the CIA for interrogation.
When the Seals handed Jamadi over to the CIA that night, he was
walking and talking. Forty-five minutes later, he was dead. According
to several MPs, Swanner had insisted that Jamadi be hooded and
strung up by his shackled wrists with his arms behind him and his
feet just touching the floor. With his broken ribs he could barely
breathe. His knees kept buckling, leaving him hanging by his wrists.
Swanner told the MPs not to pay any attention. The prisoner,
he said, was just playing possum. He kept telling them to string this
guy up higher. Basically, the guy kept sagging, and finally the MPs
took off his hood, and when they did, they found he was dead. I won't
go into any more of the details. It was a bad scene, though. The
military came in afterwards and classified the death as a homicide.
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You're a room full of lawyers. I don't need to tell you what that
means. The medical examiners came in and said that Jamadi had died
of asphyxiation from being in what they said was a position of
crucifixion.
C.Why Not Publish?
By the time I showed up at Swanner's house, two years had
passed by. Meanwhile, no one at the CIA had ever been charged. I
thought if I could speak with Swanner, I'd be able to shed some light
on this dark story and what had happened. As it turned out, when I
did reach Swanner, he told me, not so surprisingly, that he had
absolutely nothing to say and that I needed to get off his property. He
never wanted to see me again. It wasn't exactly the full, inside sort of
Oprah-like scoop I was hoping for, but it served a very important
purpose both journalistically and legally. I'd made direct contact, and
Mark Swanner was no longer a ghost. He was a live man and I had a
very live story.
But almost as soon as I contacted Swanner, an even bigger
drama began. The CIA contacted the New Yorker and begged us not
to publish Swanner's name. Swanner, they acknowledged, was not an
undercover agent. It was not like Valerie Plame. But the CIA said that
if we published his name, the Iraqi insurgents and Al Qaida would
know where he was and who he was, and they would come and kill
him. Now, when I'd been out at his house I had seen kids' toys in the
yard, and it was clear to me he had a nice family, and I had to think
about whether I really wanted to take this man's life in my hands.
Apart from the negative effect exposing the story might have
on Swanner and his family, the government has a number of strong
arguments against publishing such sensitive national-security
information in these kinds of situations. First is the possibility that
by publishing a story we're going to be putting lives at risk, including
the lives of our own intelligence officers and often military officials.
Second is the risk that we'll be disclosing what are called "sources
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and methods" of gathering intelligence. In this case that might mean
the sorts of tactics that the U.S. was using to interrogate prisonersthe hoods, the shackles, things like that. Third, we were warned
against disclosing ongoing intelligence operations or tipping off the
enemy to future operations. And, fourth, frequently we were warned
during this period not to tell the grisly details of the U.S. humiliation
or abuse of Muslims because it would potentially promote backlash
against U.S. soldiers who were in Iraq at the time, and in Afghanistan.
At one point, one of the senior members of the Senate Intelligence
Committee took me aside and said to me, "If you put all of the details
in of what we've done to Muslim prisoners, it will unleash just an
ungodly backlash." The senator said to me, "There will be blood on
your publications' hands."
But if we withheld the information about Swanner from the
public, there would be serious consequences, too. It would deprive
voters of potentially vital information needed to form a judgment
about a war the government was waging in their name, information
that could, and in fact did, become an important factor in the 2008
Presidential campaign. Withholding the information would more
generally keep the public in the dark about the policies and actions
taken in its name, some of which strained and arguably broke laws.
In this instance and at this time in general, the President was actively
misleading the country about his policies on interrogation and
detention. He was saying we don't torture and we don't abuse
prisoners and there is no policy of abuse. As you might remember,
when the pictures of Abu Graib first came out, the word from the
Administration was, "There's no policy of abuse. These are just a few
rotten apples at the bottom of the barrel who were acting on their
own." So, if we withheld information that showed there was actually
more of a policy here, we would in some ways be complicit in a
cover-up. Withholding information from the public would also
deprive citizens of the ability to hold accountable specific players in
the national-security apparatus who may have gone too far, for there
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would be no accounting when the CIA was operating completely in
the dark.
My editors and I weighed these arguments, trying to decide
what to do. It's understandable that many people might have thought
that we were the least competent people in the world to make this
decision. I, in particular, have no military background. I have never
been an intelligence officer, and I've never interrogated anyone who
was thought to be a terrorist. Although I have sometimes posed
some tough questions to my seventeen-year-old daughter, she
doesn't quite qualify. So, who was I to judge? But then the question
arises, Who, really, in our country was in a better place to make
these decisions? Should the President and the intelligence agencies
be the sole authorities without appeal or oversight of what the public
and press needs to know in order to judge them? Should the courts
decide? History has shown that the judges are often reluctant to
second-guess the executive when it comes to national security. And,
in this instance, the courts had sealed the record in San Diego. What
about Congress? The Senate and the House both have intelligenceoversight committees, but they're sworn to secrecy. So, when they
learn something, they can't disclose it. In the end, we made the
decision ourselves.
I led the story with a depiction of Swanner's yellow farmhouse
and with his name. And, with the editor's blessing, we let it rip. Now,
some have argued that we did the wrong thing, but I'm actually
proud of what the New Yorker did. To begin with, I discounted the
argument that I was putting Swanner's life in danger. I'm not
particularly good at Google searches, and I figured that if I could find
his name, so could anyone else who wanted to track him down. But
more important was that the state secret in question in this
particular story was a crime, an act of illegal brutality stemming
from a secret policy of cruelty. In my view, disclosing it would not
harm the U.S. In fact, it might strengthen it by forcing reform.
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There was one other reason, too. It was important, I thought,
for readers to see that soldiers and intelligence officers who abuse
detainees are not monsters. They live in pretty farmhouses and they
coach their kids' sports games and they barbeque on weekends;
they're just basically like you and me. The capacity for inhumanity is
human. That's why we need laws not just to protect us from others,
but to protect us from ourselves. Particularly in war zones, where
fear and vengeance are rampant, history has shown that strict codes
of conduct are obligatory. The story, again, was about us, not them,
and it couldn't be told, I thought, without allowing the country to
face all the facts, even those that were classified.
I never heard from Swanner again, and as far as I know he still
lives in that farmhouse on the cul-de-sac. When Obama was elected,
a federal prosecutor reopened the case. There have been no charges
to date against Swanner or any of the other CIA officers who have or
are thought to have participated in what are about a half-dozen such
deaths. The process is ridiculously slow, and messy, and likely will
end unsatisfactorily.
So did we do the right thing in telling the world about these
secrets? Would you rather not have known about it? How about not
knowing about waterboarding, and black-site prisons, and
warrantless domestic surveillance? Ultimately, it really comes down
to what the public decides on these issues. So I leave the question
open to you. I'm curious to hear what you all think, but first I want to
turn this subject over to someone who has, in many ways, more
authority over it than I do-Jill Abramson-who has made many of
these very tough calls herself for what is probably the most
influential news organization in the world.
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II

JILLABRAMSON
By telescoping the Swanner case, Jane has done an excellent
job in telling you about the kinds of balancing tests that journalists
go through-both as reporters and, in my case, as an editor-in
deciding what to make public. In the area of national security, the
balance is between the harm that a news organization can possibly
do to national security versus, as Jane said, the need for the public to
known the dimensions of a war on terror that's being waged in their
own names. There is no set of rules you can take out of your desk
drawer to help you navigate the minefield when you're dealing with
a story like this one and when the White House or other agencies of
the government are asking you to withhold either an entire story or
the details of a story.
A. Desk-Drawer Tools
I became Washington Bureau Chief of the New York Times in
late 2000 and moved into the Bureau Chiefs office as the first
woman to get the job. The desk that was going to be mine I thought
was empty, but when I opened up the top left drawer, I found two
things. One was a minibottle of vodka, like those you get on the
airplane, which I knew I'd definitely need at some point. The other
was just a blank piece of New York Times letterhead stationery with
the name James Reston on it. It was a piece of stationery that had
been Scotty Reston's.
Scotty Reston was a storied New York Times journalist in
Washington. He had been the Times's Bureau Chief forever and ever.
He was probably the most influential editor that the Times had had
for decades, and he represented an era in the news business when
people like the Washington Bureau Chief of the New York Times
enjoyed easy access to the highest levels of the government. Scotty
Reston was often invited to the White House to have cocktails with
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the President. He was particularly close to President Kennedy, who
confided in him off the record. It was a different time then. It was just
assumed that cocktail conversation between the President and the
Times's Washington Bureau Chief would always be off the record and
that journalists in essence would be protective of their relationships
with people at the top of the government. Scotty benefitted from that
relationship. He was privy to some of the most important decisions
made throughout the 1950s and '60s and early '70s.
But the thing I always kept in mind and that the stationery
sort of represents to me is that through a reporter in the Washington
Bureau of the Times, Scotty Reston found out about a planned,
covert, CIA-led effort called the Bay of Pigs before it happened. The
Bay of Pigs was an infamous debacle that happened fairly early in
President Kennedy's term. When Scotty asked to see the President
and told him the Times was onto this story, Kennedy asked him not
to publish anything about it because, obviously, if details about the
incursion were published before if was made, it wouldn't get off the
ground. And Scotty, because the rules of the game back then were
such, he absolutely agreed that the Times would not publish a word
about the Bay of Pigs.
Six months after the Bay of Pigs occurred, Kennedy told Scotty
Reston that one of his biggest regrets had been making that request;
he felt that if the Times had indeed published that story, his
Administration would have been saved from one of the most
reckless, terrible things that happened in the early part of that young
Administration.
So I still keep the minibottle of vodka. I'm happy to report it is
still untouched in my top drawer in New York. And I still keep that
piece of stationery because it reminds me that in the end it has to be
the rare situation that keeps a publication from going with a story
that's genuinely newsworthy and urgent for the public to know
about.
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B. Negotiating Publication
On my watch, both as the Washington Bureau Chief and then
as Managing Editor during both the first and second Bush
Administrations, the government made many requests to the Times
to withhold stories from publication. The first I remember happened
on July Fourth of 2002. I was preparing at that point for a backyard
family barbeque, and I was wearing a ridiculous pair of madras
Bermuda shorts, and a phone call came from one of our senior
national-security reporters, Eric Schmidt. He said that Donald
Rumsfeld would like to see both Eric and me in his office within an
hour and that he'd pick me up right away. I went to the Pentagon
wearing those ridiculous shorts because I didn't even think about
changing. I assumed I would soon be home for my barbeque.
Eric had gotten onto a story that President Bush had an actual
war plan for going to war in Iraq on his desk. As Jane said in the story
that she told you, in which her story about the Abu Graib homicide
directly contradicted public utterances of the president, President
Bush at this point was publicly saying that there was absolutely no
war plan on his desk. Yet Eric had found that indeed there was one.
So we were both summoned to the Pentagon. Officials
requested that the Times not publish the story. Their argument was
that diplomatic talks with various allies were at such a sensitive
point that if we went with the story, we would be endangering the
national security. Still, this was not a particularly hard call to make.
We decided after hours of going back and forth that we would
publish the story. In that balancing test of whether the urgent news
outweigh the possible risk to national security, it was not a tough
call.
As I recall, we withheld the names of a couple of countries in
the Middle East with whom the Pentagon was negotiating, which
were to become possible staging areas for our troops on the eve of
war. We withheld some details, but that was all. Although I was
dressed for my barbeque, I definitely didn't make it, and I missed the
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fireworks because this negotiation dragged on and on and on. But,
insofar as I can recall, that was the first request after 9/11 that we
withhold a story from the paper.
A more consequential story and a more difficult decision
whether to publish ahead of the occurrence was maybe two years
later. One of our intelligence reporters was tipped off to the fact that
the NSA (National Security Agency) was conducting warrantless
eavesdropping on the phone calls and other electronic
communications of some Americans who were suspected of having
ties to terrorists. This, we found out, was being done by skirting laws
that required the government to get FISA (Foreign Intelligence
Surveillance Act) warrants to conduct that kind of wiretapping.
On that one, we held back on publishing the story for a year.
The government had requested that we stop all reporting on the
story. In that case, the request began with me. I was called in with
one of our reporters to talk to George Tenet and Condoleezza Rice,
who lectured us sternly about the dangers that this story would
pose. They argued that the NSA's eavesdropping was the jewel in the
crown of the most effective counterterrorism program the
government had, and if the terrorists knew we were eavesdropping
on them, we'd be helping them kill large numbers of people. At that
point we had not completely nailed down the part of the story
showing that the eavesdropping was clearly being done outside of
the boundaries of the law.
Once part of the story got hammered down, though, we
decided that, in the balancing test of the public's need to know
versus the need to protect national security, the public's need to
know seemed compelling since this was illegal activity. Still, the
government begged and begged all the way up to President Bush,
who had our publisher and Bill Keller, my boss and the Executive
Editor of the Times, come to the White House to implore the Times
not to publish.
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We did publish, ultimately. The Times won a Pulitzer Prize for
that story the same year that the Washington Post and Dana Priest,
their lead intelligence reporter, won the Pulitzer for their story on
the CIA's secret prisons-stories the Post had also held, though not
for as long as the Times held on to the NSA story.
Two thousand five was a watershed year. The press had been
a little bit gun shy in the post-9/11 period, and we were probably a
little too malleable and too willing to respond to the Bush
Administration's urging that we be patriotic and with them on the
side of the war on terror. But the press had since regained its proper
role as a watchdog over the government's activities.
More recently, in the changeover of government, we had some
negotiations with the Obama Administration over the WikiLeaks
stories that the Times and some other news organizations published.
We were in a consortium first with the Guardian in Britain and Der
Spiegel in Germany and later with a somewhat larger consortium of
international newspapers, publishing three different tranches of
material we got from WikiLeaks.
In that case, the Obama Administration did not make a blanket
request that we not publish anything. But in the case of the last, the
third tranche of stories from diplomatic cables, we negotiated with
the State Department, asked us to redact material in some of the
cables. Some of which we did; most of which we didn't.
The most spirited negotiation that I remember had to do with
cables about Yemen. Those cables made it look like Ali Abdullah
Saleh, the president of Yemen, was acting as a puppet for the U.S.
government. There were fears that his being an ally of the U.S. during
the war on terror would destabilize his government. Indeed, as you
all know, Yemen has been one of the countries swept up in the recent
uprisings in the region. In the cases of Yemen and Tunisia, some in
the media have speculated that the WikiLeaks cables revealed the
corruption of those governments. So leaking those cables may have
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contributed a little bit to the spirit of uprising against the leadership
in those countries.
Whether that's true or not, I'm not certain. But in the
WikiLeaks case, the decision to publish was easier in part because
Julian Assange and WikiLeaks were going to make all of those
documents public by putting them on the Internet, anyway. What I
think the Times and the other publications brought to the table was
the ability to sift through hundreds of thousands of secret
government documents and to analyze them, to pick out the ones
that were truly newsworthy and important. And the publications
responsibly blacked out names in some cases where the identities of
informants were revealed and that kind of thing.
Since the changeover from Bush to Obama, those kinds of
secret, national-security cases for which I'm brought in as managing
editor to determine whether we go with a story or not have
decreased. But that doesn't mean we won't encounter one. The other
area that can be sensitive is stories that reach into the private lives of
public figures. Jane and I feel like grizzled veterans of that arena
because we wrote an investigative book about the Clarence ThomasAnita Hill confrontation.' In the lead-up to Justice Thomas's
confirmation, we had to do a lot of detailed reporting, such as
checking into the X-rated movies that Clarence Thomas had a pattern
of being very interested in. They were relevant because, as some of
you may recall, Anita Hill testified that he would call her into his
office at the EEOC and the Department of Education and vividly
describe porno movies he had been watching. She felt that this was a
part of a pattern of harassment that had contributed to a hostile
workplace.
I'm sorry to report that in one of our most humorous forays
into investigative reporting, when we were doing the research for
Thomas-Hill book, Jane and I actually bought a copy of one of the
1.

JANE MAYER & JILL ABRAMSON, STRANGE JUSTICE: THE SELLING OF CLARENCE THOMAS

(1994).
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movies that Clarence Thomas allegedly enjoyed and described to
Anita Hill. It was called Bad Mama Jama.Jane came over one night to
my house, and I made sure that my kids were asleep upstairs, and we
popped the video into the video player. The movie was so absurd
and, frankly, boring that when, about forty-five minutes later, my
husband came downstairs and took a peek at us, we were both
sound asleep on the couch. So much for our investigations into the Xmovie trade.
C. Publishing the Private Lives of Public Figures
When I came to the Times from the Wall StreetJournalin 1997,
I was writing mostly investigative stories. Only five months after I'd
arrived, the Monica Lewinsky scandal blew up, and I found myself
doing some reporting on that story-though not so much around
what President Clinton had done with Monica, which was what the
media frenzy focused on. I was more interested in the story about
how Ken Starr had come to investigate the case at all. This had an
interesting backstory that involved a cabal of conservative lawyers.
That whole scandal inspired a pretty raucous debate in the country
about whether a consensual relationship between the President and
an intern, while improper, merited the elaborate impeachment
proceedings that occurred over whether the President had lied in his
deposition in the Paula Jones' case.
It seems that about every six months in the job of managing
editor, a sensitive story of that nature occurs. There was the Eliot
Spitzer story involving the prostitution club called The Emperor's
Club. That story unfolded over one frantic weekend when, on a
Friday, the Metro editor walked into my office and said that we had
been tipped off to the fact that in a bust of this prostitution club, one
of the clients-a Client 9-was a prominent New York politician. He
said to me, Who do you think it is? I guessed Rudy Giuliani. Bill
Clinton was the easy, almost a free, guess. But the Metro editor shook
his head with a stony face. It wasn't Clinton. I went through almost
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every congressman in New York. I never in a million years thought
this would be Eliot Spitzer. But, you know, it was. We ended up
breaking the story that he was indeed Client 9. Whether that was a
legitimate story to publish, again, wasn't a hard case. Spitzer had
been a very self-righteous, hard-charging Attorney General of New
York,. In two cases of arranging secret meetings with prostitutes, he
had paid for these hookers to cross state lines. He had paid for
Metroliner tickets for one of them to meet him at The Mayflower
Hotel in New York.
The thing I want to emphasize about those stories is that at
the Times we are mindful that we're not the National Enquirer.We
don't regularly report on the private lives of famous people. We don't
pay for information, which the National Enquirer does. But it's not
like we publish these stories joyfully. It's a terrible thing to see a
public figure who wants to contribute to society have his career go
up in flames about such silly things. What public figures do in their
private lives continues to amaze me in terms of reckless behavior.
You really do think deeply about it. When Eliot Spitzer walked out
for his press conference with Silda, his wife, looking so pained and
drained standing next to him, I felt badly for both of them. But,
again-what an idiot to have done that. Yet that idiocy is very much
what keeps us in business.
QUESTIONS FROM MODERATOR, MARTI ROBINSON

Q:

(Marti Robinson) I was very interested in reading Strange
justice and The Dark Side and the article Jane did on the Koch
brothers' funding of the Tea Party. 2 How many names seemed to
come up in all three of those writings? I don't know if I'm a
conspiracy nut or what, but I just wondered if you would comment
on that.
2. Jane Mayer, Covert Operations,NEWYORKER,Aug. 30, 2010, available at
www.newyorker.com/reporting/2010/08/30/100830fa-fact-mayer.
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A: (Jane) It's not a conspiracy, though I think that Hillary
Clinton once called it a vast right-wing conspiracy. It's actually a
small group of people, so it's not vast. It's been strange. I think Jill
and I both find this since I moved to Washington twenty-five years
ago. Again and again, the same people are players in kind of a secret
way behind the scenes of major national events. And they were
already so when I first came to Washington for the Wall Street
journal. I covered the far right then just because I covered politics,
and they were considered fringe players who were kind of wacky.
Then, by the time the Bush Administration came here, the fringe
players were in the courts. They were in the heart of the
government, and they became major players. So you get a figure like
Clarence Thomas who doesn't seem to have a connection necessarily
to the dark side-to the kinds of stories I wrote about torture. But in
fact his law clerk was John Yoo, who wrote the memos that basically
legalized, decriminalized, torture for awhile. There's a group of
people who are very active and they don't go away. They're real
players and they've been behind the scenes in many of these stories.
(Jill) That rings absolutely true to me. I did a piece for the
Week in Review when the confirmation hearings for Justice
Sotomayor were happening in Washington. In terms of the staff
people for the Republicans on the Judiciary Committee, to me it was
like old-home week. I mean the people whom Jane and I had written
about in StrangeJusticewere right there, even though it was so many
years later.

Q: (Marti) Jill, I would like to ask you about the most recent
situation I'm aware of in which the New York Times decided to go
with the government's advice respecting Raymond Davis, the CIA
operative who shot the two Pakistanis. The story took several days
to come out. You guys knew he was a CIA operative according to
your own article and according to your public editor, and yet you
decided not to publish that. According to the paper at least, the
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reason was because Davis's life might be in danger. I would think an
individual's life being in danger isn't enough, but I don't know. I
know if someone calls you and says they'll commit suicide or
something, it's a different situation, but I would be interested in your
commenting on the process that leads to that decision.
A: (Jill) Again, that was one that would have been a more
difficult call had the request been to never publish that he was linked
to the CIA and that he had been employed as a consultant. But the
request was specifically to hold back for twenty-four hours because
they did feel that his life was in danger and that they could make
certain arrangements to make him more secure in those twenty-four
hours. So we agreed to that. To me, it was a difficult call only in that
the Guardian newspaper in England had gone ahead and published
the story, which I think came out on Sunday morning, saying he was
CIA. So from that point of view it was already out. But the Obama
Administration reached out to the New York Times, to the
Washington Post and to the A.P., and as a group we agreed to hold
back for twenty-four hours. We had agreed to an embargo until, I
think, four p.m. the next day, but the government actually ended up
letting us publish it earlier than that. That's one where you know
someone's life is supposedly in danger; I'm not sure that twenty-four
hours really made a difference in terms of the public's need to know.
And while ventilating the issues, our public editor said he thought
the three news organizations had probably made the right call.

Q: (Marti)

Jill, I know you were making the calls in what of the
WikiLeaks got published. Given what's happened in the Middle East
since WikiLeaks gained exposure through the national and the
international press, I'd be interested in whether the events and the
influence of the information gained through WikiLeaks has surprised
you.
A: (Jill) It's hard to know cause and effect. In the aftermath of
WikiLeaks, what impressed me especially with the diplomatic cables
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is what good writers many of our foreign-service officers are, how
candid they were about the corruption of leaders all around the
world. [End of recording.]
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IN OVER OUR HEADS:
THE NEW REALITY OF COMBAT TBI*
Alisa D. Gean, M.D.**
Every warrior seriously wounded in Afghanistan or Iraq
comes through Landstuhl, Germany before returning to the United
States. I went twice as a volunteer neuroradiologist; my focus was on
the imaging manifestations of head injury, though while there I
worked as a treating doctor, too. I learned that the military's medical
system to care for the wounded warrior is an amazingly
choreographed continuum of care, starting from the initial injury on
the battlefield, to the combat-support hospital in Iraq, to the
transport to Germany, and the final transfer to the United States.

I
IRAQ AND AFGHANISTAN: THE CASUALTIES
A little background: In Operation Iraqi Freedom (OIF) and
Operation Enduring Freedom (OEF) in Afghanistan, ten troops are
wounded for each one killed. What is unprecedented about these
two conflicts is that we're keeping our troops alive at essentially any
expense, and that the vast majority of their injuries are from blasts.
These injuries are not the result of typical small-arms fire (i.e.,
gunshot injuries), though these occur as well. Most injuries result
from improvised explosive devices (IEDs). Everything is injured; it's
not like a shot in the leg, for example. It is truly polytraumatic.

* Address

delivered at the Annual Convention of the International Society of
Barristers, Ponte Vedra Inn and Club, Ponte Vedra Beach, Florida, 13 April 2010.
**Professor of Radiology, Neurology, and Neurosurgery, University of California, San
Francisco.
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Also in contrast to prior conflicts-World War I, World War
II, the Korean War-now we're seeing far more craniectomies
performed in battle, in which a portion of skull is removed to allow
the brain to swell. This is because one of the unique physiologic
effects of a blast injury is swelling-brain swelling, extremity
swelling, bowel swelling. Blasts are a different beast, if you will, and
the injuries are far more complicated than those seen with typical
civilian trauma.
In Iraq, most of the injuries happened right around Baghdad.
Over half of the injuries were more urban than out in the desert.
Baghdad is in the middle of Mesopotamia-between the Tigris and
the Euphrates Rivers-so deaths can also occur by drowning, as
when, for example, a Humvee (High-Utility Multipurpose Wheeled
Vehicle) is thrown over the river's edge.
Fortunately, the Iraq conflict has calmed down significantly;
but, unfortunately, it has ramped up in Afghanistan. Afghanistan's
geography is very different from that in Iraq, so the equipment
varies, as do the injuries. You can't easily bring a Bradley fighting
vehicle into a mountainous area, so the troops use Humvees.
Similarly, uneven terrain, as in Afghanistan, is associated with a lot
more falls and accidental injuries.
The number of deaths from these current conflicts pale in
comparison to those of the Great Wars-World War I and World War
ll-but every life, of course, is precious, every death a terrible loss.
In Operation Iraqi Freedom, as of yesterday, we've lost 4390
warriors. That excludes deaths in Afghanistan, and it excludes the
deaths of other coalition forces. There have been about 1000 U.S.
coalition deaths in Afghanistan. These numbers also exclude deaths
of the Iraqi people: far more Iraqis have died than have American
coalition troops. Of the American deaths, surprisingly, eighteen
percent are non-hostile i.e., accidental or self-inflicted injuries.
As for casualties-not just deaths, but all casualties-there
have been 31,718 as of April 10, 2010. The Army suffers most of the
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injuries; the Navy and Marines, about 8000, and the Air Force, 485.
Demographically, the vast majority are male-some ninety percent.
Most are enlisted. Ninety percent of our troops are in their twenties.
They're active duty, and most are Caucasian. America is shouldering
by far the greatest burden of all these casualties, especially soldiers
from California and Texas.
II
THE WEAPONS
To understand the injuries, one has to understand the
weapons causing the injuries. Over eighty percent of injuries are
caused by blasts, and the most common weapon causing such blasts
in this war is the IED-the roadside bomb. It is often made with a
155-millimeter artillery shell, camouflaged-sometimes in an animal
carcass or wrapped in a bag-and detonated by an insurgent as the
troops go by. The car bomb, or a VBIED (vehicle-based IED), is
essentially a bunch of IEDs stuffed in a car. The exploding car sends
out all kinds of penetrating fragments.
Another weapon that causes a blast injury is the EFPexplosively formed projectile-which is like a giant bullet that can
penetrate some tanks. The insurgents have learned what works and
what doesn't, and the EFP has been a big issue for our troops.
The RPG (rocket-propelled grenade) is also analogous to a
giant bullet, except that it's shoulder-fired, like a bazooka. Unlike the
explosion from an LED, the RPG causes less of a blast injury and tends
to lacerate and transect tissue-like a giant bite out of the hand, for
example.
Mortar fire has been around a long time. Deafening noise
accompanies mortar explosions, so many of our troops suffer
hearing loss, too.
Sniper fire, like RPG and mortar fire, has been used in several
prior wars. Unlike our understanding of IED blast injuries, we

46

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

understand bullet ballistics quite well. Mines have also been around
for a long time and cause gruesome, grotesque lower-extremity
injuries. They literally explode tissue. Mine injuries don't amputate a
limb cleanly; they pulverize the tissue and heavily contaminate the
wound.
The grenades that insurgents use are often homemadesometimes consisting of a simple bottle filled with small rusty nails
and cheap explosive material. The modern military hand grenade is
an improved fragmentation device that holds about 4000 tiny steel
ball bearings. The mass and weight of one little ball bearing can
deliver a lot of damage following detonation.
III
BLAST INJURY

There are four types of blast injuries. Three are easy to
understand: they result from fragments of the exploding weapon
penetrating the patient, from thermal injury, and from the patient's
being thrown against a surface by the explosion. The fourth type,
known as the primary blast injury, is caused by the initial, supersonic
blast-wave force. We don't yet fully understand how it injures its
victim.
Injuries caused by blasts are different from typical civilian
injuries, such as those from accidents or even assaults. Blast injuries
are much more pervasive, complicated, unpredictable, and
contaminated. Consider the injuries from the 1995 Oklahoma City
bombing and the 2011 World Trade Center explosions. Detonating
devices fragment into multiple, incredibly sharp, hot, dirty,
penetrating weapons. In the case of the IED, objects are often pieces
of a previously exploded Humvee, animal bones, or rocks that were
put inside the IED-basically anything sharp, hard, and dirty that the
insurgents can find.
Typically, the victim of a blast explosion suffers
innumerable contaminated, penetrating injuries. And because the
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explosion is associated with intense heat, the wounds are often
markedly inflamed. Thus, multiple hot, filthy objects penetrate the
patient, sometimes resulting in hundreds of wounds, like those
created by shrapnel. Treating these patients is different from injuries
resulting from small-arms fire and other penetrating civilian
wounds, as one must constantly clean and debride the wounds to
prevent infection.
The imaging of blast trauma has a characteristic theme:
"comminution"-pulverizing-of bones because of the explosion,
amputation, mutilation, contamination, and herniation. Plain x-ray
films are obtained more frequently in combat than in civilian trauma,
and CT (computerized axial tomography) is used, not MRI (magnetic
resonance imaging), because metal is often contraindicated in MRI.
Indeed, we never performed an MRI on a patient with such
penetrating injuries. CT was really the best way to identify the
foreign bodies and safely evaluate these patients. Moreover, MRI is
not available on the battlefield. Needless to say, the combat
environment (dusty, hot, dirty, and minimal high-tech imaging
support) is not very user-friendly for MRI and advanced
neuroimaging techniques.
IV
POLYTRAUMA
The injuries are as numerous and ubiquitous as the pieces
projected by the weapons themselves. If a soldier is riding in a tank,
for example, and an explosion occurs beneath it, several things can
happen-all of them bad. First, the warrior is thrust up into the air
and may hit his head against the ceiling of the vehicle. At the same
time, the spine flexes, inflicting a thoraco-lumbar burst fracture or a
cervical-thoracic spine fracture-or both. The heels are impacted,
resulting in grossly compound and comminuted ankle fractures.
Toxic gases may be inhaled, depending upon what ignites, and burn
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injuries are frequent, both of which interfere with pulmonary

function. Material inside the tank can fragment and penetrate the
warrior. Now add the primary-blast-overpressure injury that's so
real, yet so nebulous, to us.
In 2006, Bob Woodruff of ABC News was injured by an IED in
Iraq. He helped coin the phrase that traumatic brain injury is the
"signature wound of this war." For Bob's injury, as with many others,
the skull flap needed to be removed because of brain swelling. The
presence of an overlying skull in such a situation would compress
the blood vessels of the brain and cause a stroke. Bob's CT scan
showed innumerable rocks and radio-opaque foreign bodies that
contaminated his brain injury.
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The wounded brain needs good blood-oxygenated blood
from healthy lungs-to properly heal. Unfortunately, in blast
injuries, the lungs, like the brain, are particularly vulnerable. The
belly feels it, too. The kidneys may shut down, the intestines may
swell, and the liver may malfunction, so blood is not filtered well.
Sometimes the intestines are too swollen to be put back into the
abdomen, so the soldier's abdomen may have to remain "open." In
this setting, VAC devices-vacuum-assisted-closure devices-have
revolutionized healing. They suck out the fluid, reducing the edema,
and they provide a protective barrier, allowing the tissue to calm
down after the initial inflammatory phase.
Speaking of inflammation, I vividly remember the burn
injuries these blast injuries caused-something I didn't appreciate
until I got to Landstuhl. In addition to the horrific physiologic
sequelae of burns, the psychologic ramifications can't be
underestimated. Our wounded warriors suffer many other injuries:
they have issues with vision, with hearing, with breathing, with their
bowels, and with their brains. The complexity of combat-blast
trauma leaves little of a warrior's body and mind unaffected.
Finally, we may not initially see every manifestation of the
injury. Blast injuries take time to fully develop, so treating physicians
must remain hypervigilant. Another particularly pernicious, and
often hidden, initial injury is post-traumatic-stress disorder or
PTSD-called shellshock back in World War I. It's a real entity that
does not necessarily have outward manifestations. PTSD is a normal
reaction to an abnormal situation, and it must be destigmatized.
V
PREVENTION AND PROTECTION
We've equipped our warriors with magnificent body armor.
However, it's a little bulky and heavy, thus making it difficult for the
troop to maneuver-and the troops need, and want, to have quick
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reflexes. Still, today's modern body armor is excellent. Troops must
also wear protective eyewear. Time after time, I saw soldiers whose
goggles had been damaged by objects that would have blinded them
had they not been wearing protective eyewear. But despite the body
armor, goggles, and helmet, part of the body remains vulnerable: the
extremities and the face. The blast-wave force can blow under the
helmet into the face. Even for a soldier wearing body armor, the
chest may be completely spared, but the detonation will burn and
leave debris in his neck and face. So troops wear a lot of gear; medics
and special ops, in particular, wear over 100 pounds of equipment.
The weight alone helps explain why I saw so many herniated discs. A
soldier will be running, for example, on uneven terrain, and if he
falls, he can extrude a disc or even fracture his spine. This can be
devastating to the individual, and it hurts like crazy.
At the beginning of the war, the Hummer, or Humvee, was
not very protective. Fortunately, additional vehicle armor was soon
added. This so-called up-armored Hummer was more mobile and
gave a lot more protection. The Striker is a tank that suits urban
environments pretty well. The Bradley and the Abrams tanks are
more suitable for combat out in the desert areas. The government is
spending a lot of money on trying to understand the injuries that
happen in vehicle explosions. In one experiment they put a Humvee
in a "blast tank" and examined all the things that can go awry using
hi-tech dummies sitting inside. Now we can potentially identify what
might happen to troops and treat those injuries sooner and better.
VI
CHOREOGRAPHY OF CARE
Imagine yourself in a warzone, in the infantry, in the
frontline, and an IED goes off. You're in a platoon, about fifty of you
per platoon. You have a medic-one medic per platoon. The medic
will evaluate you immediately. You might need immediate "damage-
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control" surgery-for example, amputating your leg to stop the
bleeding.
If you don't need damage-control surgery, you might need xrays. A radiology technologist is among the forward surgical team
members who accompany the platoon. Depending upon your injury,
you might return to the warzone. But if you're more severely injured,
and the single medic cannot handle your injuries, you must be
evacuated, usually via helicopter, to a combat-support hospital (CSH,
pronounced "cash"). There are only three of these in Iraq-in
Baghdad, Balad, and Al Asad-and one in Afghanistan, in Kabul.
You're brought to the nearest CSH, which is hot-up to
0
138 F-and dirty. Explosions may be going on around you. The CSH
is a mobile military hospital in the field and is powered by several
generators. It is reminiscent of the operating tent in the '70s-'80s hit
TV series M*A*S*H. Today's CSH has several operating bays, a CT
scanner and an angiographic suite. There are about thirty physicians,
including an orthopedic surgeon, an ophthalmologist, a
neurosurgeon, and a psychiatrist. Everybody's working together in
amazing teamwork trying to stabilize you. This is where all the
action occurs before you are shipped to Landstuhl, Germany.
Perhaps you've had emergency surgery. Your condition has
stabilized but you are too sick to return to combat. You are then
aeromedically evacuated to Germany via what is literally a "flying
ICU" called the C-CAT (Critical-Care Air Transport). You are
evacuated at night because the insurgents shoot at the planes during
the day. The C-CAT aircraft is truly remarkable: inside, litters are
stacked, holding triple-level bunk-beds with injured patients.
Critically injured soldiers are kept on the same level and are
connected to innumerable monitoring devices, including intravenous
and intra-arterial catheters, a heart monitor, a breathing apparatus,
a bladder catheter, and in the case of severe head injury, intracranial
pressure monitors and catheters.
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You arrive at Ramstein Air Force Base, Germany, about seven
hours later. Your litter is manually carried off the plane and put on a
"bus" to Landstuhl Regional Medical Center (LRMC). These buses are
primitive-old school buses reconfigured and jury-rigged for patient
transport. Once you arrive at LRMC, your litter is taken off the bus,
still hooked up to all kinds of contraptions. Each litter, is its own
little ICU, a-n4 is then placed on a gurney. If you're one of the sickest,
you are the first off the bus and are taken immediately up to the ICU.
Every morning at 6:30 AM, LRMC receives several buses of
causalities. We are ready: we have lined up ample gurneys to
transport the newly arrived wounded warriors from the bus to the
appropriate triage location. Landstuhl has all the facilities of a
modern U.S. hospital. We already have a good idea how injured you
are via teleradiology. So when you arrive we triage you accordingly
and immediately. All of this usually happens within twenty-four
hours of your explosive injury.
If you're particularly sick, transporting you is inherently
dangerous. As those of you who do medical malpractice work likely
know, whenever one transports a patient to CT from the ICU, blood
pressures go up and down, and all kinds of secondary insults to the
brain can occur. In this setting, bringing the scanner to the patientinstead of the reverse, as is afforded by the recently released
portable CT scanner-makes a lot of sense. But you do what you
must with what you have.
On arrival to LRMC, you may have to go back to the OR
because your wounds are contaminated. You had rocks and shards of
bumpers cleaned out in Iraq, but you need additional wound
debriding and cleaning. Your burn injuries are also starting to get
ugly. Some healthcare personnel are working on your pulmonary
function, others on your burns, and you're going back and forth to
the OR. Everything's awry in your system-not just the leg that was
amputated-but you've got fluid in your chest, abdominal swelling,
kidney dysfunction, thermal injury, and you're all wrapped up to
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maintain normal body temperature. And we haven't even addressed
your brain injury. This is truly polytrauma. Everyone is trying to
keeping you alive and minimize additional injury, all via an amazing
team approach.
Because LRMC has limited bed capability, and there is a
continuous arrival of combat casualties on a daily basis, you must be
quickly stabilized and shipped back to the United States. Indeed,
depending on the severity of the conflict, the hospital may not be big
enough to handle all of the casualties. So you are hooked back up to
your miniature ICU-all the contraptions to keep your chest,
kidneys, brain-everything, essentially-functioning. You're loaded
back onto the bus and transported back to the C-CAT along with
other injured warriors, again stacked in three levels of litters. It's
daytime now, but you're in Germany, so no one is shooting at your
aircraft during take-off. Finally, about nine hours later, you arrive in
the United States, facing, in some respects, the second war that you
must fight.
VI
CONCLUSION

Blast injuries are polytraumatic and remain incompletely
understood. Blast exposure tends to injure everything-not just the
body and the cognitive brain-but also the personality. The victim is
literally shocked by the extremity wounds, pulmonary injury, burns,
and gastrointestinal injury. And so are his emotions. The American
government is doing a lot to treat these soldiers' injuries, but there's
room to improve, particularly when soldiers return home and start
down the lengthy road to rehabilitation. Like the injuries themselves,
rehabilitation will involve work to heal the traumatized mind as well
as the traumatized body. Nonetheless, I can say firsthand that the
first twenty-four to thirty-six hours of care these soldiers receive
after their injuries is something the government is doing right. The
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soldier is brought from the chaos of the explosion into a setting
where he will benefit from every possible diagnostic, therapeutic,
and palliative tool provided by an impressively coordinated medical
system.

AWAKE OR A WAKE*
John W. Reed"
I spoke to you on the final day of last year's meeting, at Ponte
Vedra, in what should have been my swan song. You may not know,
however, that the term "swan song" is a reference to an ancient myth
that the Mute Swan is completely silent during its lifetime until the
moment just before it dies, when it sings one beautiful song.
Obviously, I failed on three counts: I hadn't been mute, my remarks
hardly qualified as a beautiful song, and I didn't die immediately
thereafter. Thus, it wasn't a swan song, and I hope you'll hear me out
one more time.
Retirement does lead one to think a bit about the passage of
time. I thought particularly about the years of the Barristers Society's
history as I reviewed and packed the Society's files to send to Don
Beskind's office at Duke. As you know, the Society, formed in 1965, is
now forty-six years old. Sadly, its initial three officers-Craig
Spangenberg, Murray Sams,' and John Gearin-have since died. The
first published Roster, in April of 1966, listed eighty-nine members,
five of whom are still Fellows: Phil Corboy, the only active member
of the five, and emeritus fellows Tom Chandler, Willis Flick, King Hill,
and Tom Wheat, with Wheat the eldest at age ninety-seven. We
would be enriched and entertained if we could hear their stories and

* Address

delivered at the Annual Convention of the International Society
of
Barristers, Lanai, Hawaii, 11 March 2011.
Thomas M. Cooley Professor of Law Emeritus, University of Michigan Law School;
Academic Fellow, Editor, and Administrative Secretary Emeritus, International
Society of Barristers.
1. Of the three, Murray Sams Jr. died most recently- 5 August 2011-five months
after this address, modified to take this fact into account, was given.

55

56

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

their reactions to the vast changes that have taken place in the trial
bar during these forty-six years.
But looking ahead ten, twenty, or more years from now, you
will be the ones with stories for new Barristers. There will be stories
galore-amusing stories, tragic stories, heroic stories. The open
question, though, is, What will the environment be? How will the
justice system in which we practice our advocacy skills in 2020 or
2040 differ from the one we have in 2011? I don't know, of course,
what the changes will be. Prophets often get it wrong. You never see
the headline, "Psychic Wins Lottery." So I do not pretend for a
moment to have a clear picture of the future of our profession. It is
certainly legitimate, however, to look at trends and to imagine what
will be if those trends continue. But I'm also an interventionist:
[ firmly believe that the apparent course of events can be changed
when talented and committed individuals and groups intervene on
the side of the public good.
We are living in a time of great uncertainty-political,
economic, diplomatic, personal. An interesting small evidence of that
uncertainty is an item in the January Atlantic reporting that someone
with too much time on his hands counted how frequently the word
"uncertainty" had appeared in the pages of the New York Times from
2007 to 2010.2 He found that its appearances had increased 44%. Of
course, there are uncertainties in the legal profession also, and it
faces numerous challenges and temptations that we have rehearsed
time and again. You know the litany well: instability of law firms, as
whole practice groups migrate from firm to firm; less mentoring of
younger lawyers; the decline of long-term, deep relationships with
clients; beauty contests for new representation; disrespect of longtime partners; enormous disparities in partnership profits between
rainmakers and other partners; increased specialization; globaliza2. Timothy Lavin & Amanda Buck, How the Recession Changed Us, ATLANTIC (Jan./Feb.
2011) (graphic), availableat http://cdn.theatlantic.com/static/coma/images/
issues/201101/numbers.jpg.

AWAKE OR A WAKE

57

tion of law practice; the effect of technology on the way law is
practiced-these and other issues challenge us. And particularly for
the Fellows of the Barristers Society, there is the specter of the
decline of the American trial-or as Northwestern's Robert Burns
titles his excellent new book, The Death of the American Trial.3
Although the term "death" may be hyperbole, all of you know
from your own experience that the trial is an endangered species, or
at least a species under stress. So whether it's the death of the trial,
or the decline of the trial, or diminishing or disappearing or
vanishing-all of these terms appear in the literature-it's an
undeniable phenomenon that we have to think about and cope with.
I was about to say the civil trial is threatened, but even the criminal
trial is being pushed toward the margins by the increasing use of
plea bargains to keep criminal dockets at a minimum.
You were chosen as Fellows of the Barristers Society in
significant part because of your excellence and experience as trial
advocates; and so I know that as I speak to you about the
disappearing trial, and particularly the disappearing jury trial, I am
preaching to the choir. Indeed, I expect that I will say almost nothing
that you haven't already heard, almost nothing that you haven't
yourselves said. But as a band of Barristers whose stated purposes
include "continuation of advocacy under the adversary system" and
"retention of trial by jury," it behooves us to be constantly awake to
their threats lest we find ourselves at a wake before the burial of the
trial. So I make no apology for asking you to think about the issue
with me once more.
As an aside, let me make clear that when I discuss trialsparticularly civil trials-I mean to include jury trials; and I
acknowledge that when I urge support of the civil jury, I speak
mostly from an American perspective. We all are aware that our
colleagues in the U.K. and the Commonwealth view the jury through

3.

ROBERT P. BURNS, THE DEATH OF THE AMERICAN TRIAL

(2009).
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somewhat different lenses, even though the American jury's lineage
is traced through English history in such documents as Magna Carta
and legendary decisions such as Bushel's Case. 4 And of course we use
the lens of jury references in our Declaration of Independence 5 and
Constitution. 6 (Speaking of the Declaration of Independence, I recall
the mother's advice to her daughter: "Sadly, all men are created
equal.")
I speak not just of jury trials but rather of all trials. Let me
refresh your recollections about the trend in the numbers of cases
tried.7 In 1938, the year of the adoption of the Federal Rules of Civil
Procedure, the percentage of civil cases that went to trial was 18%almost one out of five. Twenty-four years later, in 1962, the
percentage was down to 11.5%, but at the end of 2009, it had
plummeted to 1.2%. (Of that tiny fraction going to trial, a third (0.4%
of all trials) were bench trials and two-thirds (0.8%) were jury
trials.)
4. 124 Eng. Rep. 1006 (C.P. 1670).
5. "[T]he present King of Great Britain ... [h]as combined with others to subject us
to a Jurisdiction foreign to our Constitution, and unacknowledged by our Laws;
giving his Assent to their Acts of pretended Legislation: ... [f]or depriving us in
many Cases, of the Benefits of Trial by Jury...." THE DECLARATION OF INDEPENDENCE
para. 2 (U.S. 1776).
6. In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed; which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
assistance of counsel for his defence.
U.S. CONsTITUTION, amend. VI.
In Suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact
tried by a jury, shall be otherwise re-examined in any Court of the United
States, than according to the rules of the common law.
U.S. CONSTITUTION, amend. VII.
7. Statistics about numbers and kinds of trials are summarized in Robert P. Burns's
The Death of the American Trial, supra note 3, 82-87. In the observations below I use
numbers from the federal courts because they are more readily available.
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The percentage of criminal cases going to trial in the past
forty years has fallen from about 15% to 5%, a less precipitous drop
than in civil cases, but still major.
About 98% of trials occur not in federal court but rather in
state court. It's hard to put together solid figures for the many state
courts, but the consensus of the analysts is that the order of decline
of state trials generally matches that of the federal courts.
Coming closer to home, I have seen all the papers submitted
in support of nominations for fellowship in the Barristers Society for
the past thirty years or so, and I am keenly aware of the great decline
in the number of trials that have been conducted by nominees-on
average a decline of possibly 75%, maybe more. When those at the
top of the trial bar are trying so few cases, it is clear that the decline
of trials is real and alarming; and in the midst of all this negative
news, you and I are in danger of developing a glib familiarity with
doom.
The decline in the number of trials is the product of many
factors. Let me remind you of a few:
*

Changes in the law have closed the courthouse door to many
classes of claimants who are relegated largely to
administrative or bureaucratic substitutes-for example,
victims of 9/11 or of the Gulf of Mexico drilling disaster. And
although it is a discrete circumstance that directly involves
only a relatively small number of individuals, I am keenly
disappointed and deeply troubled by the continuing denial of
the Guantanamo detainees' access to the United States
courts.

*

A second factor causing the decline in trials is that millions of
individuals have agreed, reluctantly or not, to settle disputes
by means of arbitration or other private means, foreclosing
access to the courts.
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*

Citizens are denied access to trial by a failure of support in
the public sphere. At the moment-one hopes it's only
temporary-there are fiscal constraints in the state courts
and political constraints in the federal system. State funding
cuts are producing court layoffs, furloughs, and shortened
hours. Resulting judicial backlogs may equal justice denied.
Jury trials are a particular target, with lengthened jury
dockets pushing litigants toward the shorter, nonjury
dockets. And in the federal courts, the politics of judicial
selection is delaying judicial appointments, with a
Washington Post headline last month reading, "Judicial
Vacancies Reaching Crisis Point."8 Certainly this diminished
public support depresses the number of trials.

It should be noted, however, that any decline in the number of cases
from narrowing or closing the courthouse door has been more than
offset by a large increase in the overall number of cases-i.e.,
lawsuits begun-as a result of increased commercial and social
activity resulting from the growth in population and in our economic
and social complexity. There are actually more cases being brought,
but still there is a decline in the absolute number that are tried, and
an even greater decline, of course, in the percentage that are tried.
*

Trials are fewer also as judges are pressed by court
administrators and others to become managerial and to
promote settlements and alternative forums. The
administrators compile copious statistics by which judicial
performance is measured, with an emphasis on moving

8. Jerry Markon & Shailagh Murray, FederaljudicialVacancies Reaching CrisisPoint,
WASHINGTON POST, Feb. 7, 2011, available athttp://www.washingtonpost.com/
politics/federal-judicial-vacancies-reaching-crisis-point/2011/02/07/ABhnRwQ
story.html.
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disputes through the system as speedily as possible. The end
products are termed not decisions but, tellingly,
"dispositions." In judicial business, just as in the profession
at large, economic efficiency becomes the pole star, and trials
disappear as results are churned out.
Four years ago, Yale's Judith Resnik, a major critic of the
decline of adjudication, wrote a description of the relatively new
federal courthouse in Boston. After commenting on the building's
architecture and the design of its twenty-five trial courtrooms, she
wrote,
Yet a disjuncture exists between this new building, its
courtrooms [on the one hand] and the rules and
practices that now surround federal processes [on the
other] . . . . Judges are now multitaskers, sometimes
managers of lawyers and of cases, sometimes
mediators, and sometimes referral sources, sending
people outside of courts to alternative fora....
... When that courthouse opened in 1998 in the

District of Massachusetts, 142 civil and 48 criminal
trials were completed. With . . . twenty-five trial
courtrooms . .. available, . . . [only] seven or eight trials

were held per courtroom
courthouse.9

per year in the new

It's little wonder that the Congress balks at funding construction of
some requested new courthouses.
A major cause of declining trials is what I have called the
metastatic growth of the use of summary judgments to avoid
9. Judith Resnik, Whither and Whether Adjudication?,86 B.U. L.REV. 1101, 1123,
1126 (2006) (citing Admin. Office of the U.S. Courts, 1998 Annual Report of the
Director: Judicial Business of the United States Courts 178 tbl.C-7 (1999), available
at http://www.uscourts.gov/dirrpt98/c7sep98.pdf).
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trial on some or all issues, which of course helps the system
to process more cases faster. In 1975, twice as many cases
were tried as were disposed of by summary judgment, but by
2000, three times as many were decided by summary
judgment as were tried,10 a 600% increase in the proportion
disposed of by summary judgment.

10.

*

Another cause is the apparent decline in the number of trial
lawyers willing and prepared to go to trial. That's a result, in
part, of the lack of opportunity and experience of younger
would-be trial lawyers and, in part, of the graying of the trial
bar. Among the senior lawyers, there is a sort of vicious
cycle: With fewer trials, skills become a bit rusty, confidence
declines, settlements and other alternatives to trial become
seductive, and a trial-averse culture infects the firm. Fewer
trials beget still fewer trials. And when a good case comes
along, the senior lawyer may well take it for herself. There
are thus fewer opportunities for the younger lawyer to gain
experience and improve skills.

*

And then, of course, there is the elephant in the room: the
cost of litigation. Much of litigation has priced itself out of the
trial market. Although a major portion of lawsuit costs is
usually in the discovery process rather than in the trial itself,
pretrial costs are a major barrier to the bringing of cases that
ought to be tried.

*

A less tangible cause, but I think quite real, is the widespread
skepticism with which trials are viewed, particularly jury
trials. Trials are wildly popular in the arts-television,
movies, plays, novels-but for many years now there has

BURNS,

supra note 3, at 84.
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been a sophisticated campaign to portray litigation as a large
drag on the economy, a significant hindrance to health care,
and, in the case of juries, a kind of lottery. The mass media
and political figures (who often are narrow minds with large
megaphones) vilify "trial lawyers." In the climate they create,
there is no push-back from the public when changes in
procedure occur that make it harder to have trials.
That there is severe decline is beyond argument. The
question is this: Is there a way to reverse, or even simply to halt, that
decline? Lawrence Friedman, a legal historian, believes there is not.
He writes, depressingly,
The trial as the normal way to deal with litigation,
especially civil litigation, was doomed to decline, and
perhaps even to vanish, and probably nothing can stop
the process. If the trend can be reversed at all, it will be
only slightly. We can, so to speak, keep the California
condor and the whooping crane alive, but we cannot
make them as common as pigeons or sparrows."
But other voices express a contrary view, and I want to align myself
with those voices and to appeal to you to join me.
One reason to be hopeful about the preservation of the trial
is an apparent shift in academic opinion and scholarship about trials
and juries. I have been a student at two law schools and a teacher at
nine more, ranging in reputation from average to the very best; and I
can tell you that among the faculty of every one of them there was a
significant current of disapproval of the civil litigation system as
inefficient, inaccurate, and unfair, with strong criticism of trials and
juries and lawyers. I believe, though I cannot prove, that many law

11. Lawrence M. Friedman, The Day Before Trials Vanished, 1 J.EMPIRICAL LEGAL STUD.
689, 703 (2004).
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graduates have carried that skepticism, even hostility, into their
professional lives.
But now there appears to be a change under way in the
academic environment, with significant scholarship devoted to the
importance of trials and juries. Hear these full-throated endorsements:
The American trial is one of our greatest cultural
achievements. Not only does it stand in a rich tradition,
but it has earned the admiration of most of the peoplelawyers, judges, jurors, and social scientists-in the best
position to know.

. .

. [T]he devices of the trial as they

have evolved in response to practical challenges seem
keenly calibrated to achieve what we Americans need
noW.12
And a shorter, more sweeping statement: "[T]he trial is the
central institution of law as we know it."'3
Forty-five years ago, Harry Kalven and Hans Zeisel produced
a ground-breaking study of the American jury which found, in
essence, that juries do get it right.14 The Kalven-Zeisel work has
been followed more recently by a large body of empirical and
evaluative studies of trials and juries published by authors whose
names you may recognize: Marc Galanter, Stephan Landsman,
Stephen Burbank, Judith Resnik, Richard Lempert, Valerie Hans,
Phoebe Ellsworth-distinguished scholars all, and all based in frontline law schools: Cornell, DePaul, Michigan, Pennsylvania, Wisconsin,
Yale. (One of them, Stephan Landsman, holds an endowed chair as
DePaul's Robert A. Clifford Professor of Tort Law and Social Policy,
named of course after our own Bob Clifford.) And all their studies
are supportive of trials and particularly jury trials as vital elements
12. BURNS, supra note 3, at 1.
13. Id. at 3 (attributing this phrase to James Boyd White).
14. HARRY KALVEN & HANS ZEISEL, THE AMERICAN JURY (1966).
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of our legal system and, indeed, of our democracy. I suggest that this
recent body of work and this body of scholars, constituting
something of a changing mind-set in academia that will influence
coming generations of students and graduates, may be the seed of a
movement that will arrest, perhaps even reverse, the trial's decline. I
don't know what the odds are, but I am hopeful. (Speaking of odds, I
recall Garrison Keillor's quip, referring I think to a Lake Wobegon
Lutheran church as a place where one of the Norwegian bachelor
farmers might find a companion. He said, "The odds are good, but the
goods are odd.")
In passing, I want to commend to you the most recent and
persuasive piece of this new literature, Robert Burns's The Death of
the American Trial, published just two years ago. In a brief 135 pages
of text he chronicles the decline and criticisms of trials and then
brilliantly explores what would be the meaning of the trial's death,
were it to occur.
Finally, and most important to preservation of the civil trial,
is the role you must play. The late United States District Judge
William L. Dwyer, a stalwart defender of trials, has reminded us that
"[if the trial dies,] the cause will not be a tyrant's ax but a long and
scarcely noticed process of decay. Indifference, in the long run, is
deadlier than any coup, and democratic institutions are easily lost
through neglect followed by decline and abandonment."15
I submit that if we, as persons who work in the trial system,
are indifferent and neglectful, the trial may well be lost as Judge
Dwyer suggests. I do not refer, of course, to indifference or neglect of
trial possibilities in the conduct of your clients' cases, but rather
indifference or neglect in our public stewardship of the justice
system. It is imperative that each of us seize every opportunity in the
public sphere to defend and support the trial as the central
institution of the law, and the jury as a vital element of our
15. WILLIAM L. DWYER, IN THE HANDS OF THE PEOPLE: THE TRIAL JURY'S ORIGINS, TRIUMPHS,
TROUBLES, AND FUTURE IN AMERICAN DEMOCRACY 1 (2002).
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democracy. That means that we speak about the justice system to
high-school students and service clubs and community groups. That
means we speak out and write letters to the editor when judges or
juries are unfairly attacked or when the law or its operation is
misrepresented. That means we work through bar associations and
other professional groups to improve the system by, for example,
finding systemic ways to reduce the costs of discovery, improving
jury procedures, promoting improved modes of judicial selection in
support of judicial independence.
And, particularly as Barristers, we must consciously think of
ourselves as exemplars, demonstrating in our professional practice
of advocacy the skill and integrity and honor that brought us to this
special group, because we teach, we influence, we make a difference
by our example.
Along with several other Barristers, I was privileged to
attend the recent memorial service for our friend Jim Robinson,
Marti's husband, in the Great Hall of the Department of Justice
building in Washington-only the second time such a service had
been held there. Jim, you will recall, had served with high distinction
as the Assistant Attorney General in charge of the Criminal Division.
One of the speakers was James Comey, a former Deputy Attorney
General, and I want to read to you an excerpt of his remarks that I
found both moving and a powerful admonition to us all. Mr. Comey
said,
How do institutions [and communities] get shaped ... ?
A certain amount by speeches, . . . but overwhelmingly
by watching [what people actually do].
... [B]y far the larger share of how you ended up

where you are today, and how I ended up as I am today,
was [by] watching. Watching. My parents, my siblings,
my teachers, my coaches, my friends. Looking around
me and watching what they did and being shaped by it.
. .. Jim Robinson was one of the watched.... To
the extent we are honest in this institution, decent,
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caring, demanding, funny, humble, we are that way,
sure, because people have told us to be, but more than
that, we are that way because we watched people like
Jim Robinson, and we were shaped by it.
... Of course [he] said all the right things. But his

gift to this institution was that he lived right, he carried
right, he was right.And everyone who ever laid eyes on
the man read it in his face, in his actions. . . . The kids
watched [him], and they were shaped by him. . . . So
thank you, Jim Robinson, for letting us watch. . . . May

we never forget what you were, and never stop trying to
be you.
That was a moving tribute to a fellow Barrister who was the
embodiment of our ideals, and a powerful reminder about how
institutions are shaped.
You and I are watched. You are watched by young associates,
by clients, by adversaries, by jurors, by judges, by community
leaders. I am watched by students, who are the lawyers of tomorrow.
What do the watchers learn from us about the institution known as
the justice system? What do they learn from watching us practice
law, try cases? What do the watchers learn from us about the
importance of a high moral vision of justice and how to realize it?
I submit that the future of our profession as trial lawyers
depends heavily on what the watchers see in us. In that view, it's
clear that we worry too much about the "to do" list when we ought to
worry about the "to be" list. And so I beseech you to be fully awake to
your role in the justice system lest you find yourself at a wake for the
American trial.
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