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HONORING JOHN REED'S THREE DECADES OF SERVICE
TO THE
INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY
This issue of the Quarterly is dedicated to the man who
shaped every one of its issues for the last thirty years. In declaring
the Barristers' last conference "John Reed Week," our past president
Rick Marston aptly described John Reed as "the quintessential
gentleman in every sense of the word." Rick no doubt meant much
by this; he meant in part that, as he said, John is "a moral compass of
the Barristers." Yet Rick was quick to say John is much more: "I think
he's the gyroscope of the barristers and the compass. You know, you
can be flying in an appropriate compass direction, east versus west,
but you might be flying upside down."
Editorial cartoonist Stephen Breen, who spoke at this year's
Barristers' conference at Ponte Vedra, characterized John as a wise
owl. It is an utterly apt image, given John's sound thirty-year
stewardship of the Quarterly and his sage annual contributions to its
pages.
John would be the first to insist that this dedication
acknowledge the considerable contributions of his assistant editor,
Margo Rogers Lesser, something we gladly do. Margo, who had been
the editor in chief of the Georgetown Law Journal, became John's
colleague at Wayne State University Law School. More important,
she became John's associate editor for the Quarterly.
This Quarterly appears different in some cosmetic respects
from those produced by John and Margo. But foremost is the goal of
preserving the quality of content and editing that was the hallmark
of every volume they put out. As it has been with this issue,
preserving the quality John lovingly bestowed on this Quarterly will
be our mission. We can think of no better way for us or for the
International Society of Barristers to honor him.

ONCE MORE, WITH FEELING'
John W. Reed"
I
RETIREMENT

I hope you have some inkling of how embarrassing it is to
hear one's eulogy while still walking around. I can't help but recall
one of my mother's favorite stories: At an open casket funeral, the
young widow and her six-year-old son were sitting on a front pew.
The eulogist portrayed her deceased husband as a paragon of virtue;
and as he went on and on praising him, the mother whispered to the
boy, "Billy, go look in the casket and see if that's your daddy in there."
I'm sure that it is not I in the virtual casket here, but I couldn't
possibly be more grateful for your friendship and your well-meant
exaggerations.
I do offer you a bit of advice: Do not retire from any position
when Mike Kelly is in charge of the program. Much of this retirement
folderol seems to have been planned and executed by Mike, including
the film, the photo-shopped pictures of Mt. Rushmore and the
Beatles, the banner, the buttons you are wearing. The buttons, of
course, are so inappropriate. Most buttons like these are distributed
by politicians running for office, while I am runningfrom office. It has
been great fun, but I feel like the legendary man who, being tarred
and feathered and ridden out of town on a rail, said, "If it weren't for
the honor, I would just as soon walk."
So many wonderful people have made my Barristers years a
happy and rewarding ride. I have had the high privilege of working
Address delivered at the Annual Convention of the International Society of
Barristers, Ponte Vedra Inn and Club, Ponte Vedra Beach, Florida, 16 April 2010.
**Thomas M. Cooley Professor of Law Emeritus, University of Michigan Law School;
Academic Fellow, Editor, and Administrative Secretary Emeritus, International
Society of Barristers.
*
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with thirty presidents, beginning with Alex Newton in 1979; I have
gotten to know nine more who preceded them; and I have worked
with a host of Governors. Although all these have had a common
commitment, their personalities and talents have varied widely,
which has made mine a fascinating and highly rewarding and
sometimes challenging position. I dare not mention names without
listing them all, but I have the greatest respect and affection for them
all, and for each of you.
I do, however, want to tell you that one person, not a
Barrister, has helped, more than any other, to shoulder the
responsibilities of my office. I refer to Margo Rogers Lesser. Her title
has been Associate Editor, but in reality she has come to be the
important editor. Early on in my relationship with the Barristers, I
was finding the duties of my combined roles as Administrative
Secretary and Editor in conflict with my responsibilities as the dean
of a law-school faculty. It was Dot who said to me, "Why don't you
ask Margo for help?" Margo had been my colleague on the Wayne
State University Law School faculty (and, not incidentally, the editor
in chief of the Georgetown University Law Journal in her student
days); and she responded affirmatively to my pleas for help. Her
keen intellect and diligence and impeccably good taste have
produced an interesting and elegant Quarterly, of which the Society
is justifiably proud; and working with her for more than twenty
years has been, for me, sheer delight. You must understand that
much of what you honor me for today is work that Margo Lesser has
done, and I want, in your presence, to express to her my appreciation
and undying gratitude.
The many expressions of appreciation for the work Dot and I
have done for you are deeply gratifying, and I am glad you feel that
you have been well served. I am grateful also that the Society,
through its Board of Governors, has allowed me to choose the time of
my retirement; and so I have had the wonderful privilege of working
with you for three decades, until I have now reached-in Abraham
Lincoln's language-four score years and eleven.
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Despite advanced age, I still feel energetic, but I've got to
keep in mind that I'm vulnerable to responses like that received a
century ago by Senator Chauncey Depew, a lawyer and great wit,
who lived to be ninety-four. Very late in life he was at a dinner sitting
next to a beautiful young lady who was wearing an off-the-shoulder
dress of extreme cut. Depew couldn't help but eye the effect in
astonishment. Finally, he leaned toward her and said, "My dear girl,
what is keeping your dress on you?" And the girl said demurely,
"Only your age, Mr. Depew." So, at ninety-one I am fully aware of my
limitations.
I entered law school in 1939 on the weekend that World War
II broke out as Germany invaded Poland, and I have been a member
of the bar sixty-eight years. It is finally time to retire, both for my
sake and for the Barristers' sake. For me, I would like a time of less
pressure and more relaxation, but, more importantly, I need and
want to be of help to Dot and to spend more time with her. And for
the Barristers, new blood will be revitalizing. While remaining
faithful to the high principles on which the Society is founded, it is
time for new energy and new ideas, time for us to make better use of
the new world of technology-of digital communication, whiz-bang
websites, electronic publication, and the like. I think of myself as a
green-eyeshade person in a digital world, and I am supremely happy
that we have found in Don Beskind a person of great ability and great
energy who is at ease in that digital world, who is committed to the
principles of the Barristers, who deeply understands the life and role
of the trial lawyer, and who, in his other life, is preparing new
generations of law students to follow in your steps as trial lawyers
who will serve with skill and empathy and a passion for justice. And
in addition to all of that, he has the support of Wendy Robineau, his
smart and gorgeous wife. I admit to having had mixed feelings about
my decision to retire, but once we found that Don and Wendy were
willing to serve you, I felt at peace.
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II
WHAT I HAVE RECEIVED FROM YOU
Whatever you may feel you have received from me, I want
you to know that I have received more from you. Except for four
years as a young tax lawyer, I have spent my long career in academia,
where I have represented no clients and where my attention has
been on legal principles and concepts-studying them and teaching
them to students. In such setting, those ideas can become merely
theoretical and bloodless if one is not careful. They become real only
when embodied in the real actions of real people. And my
associations with you Barristers have helped me to understand what
excellent and principled law practice is, especially as practiced by
trial lawyers. And I have tried to communicate that understanding to
my students.
Words that we try to live by-justice, equity, fairness, the
rule of law, for example-have little meaning until they are
embodied in human beings. You and your predecessors in these past
thirty years have shown me how real and how powerful these high
concepts are when they appear in the actions of men and women,
both as individuals and in likeminded groups such as the Barristers.
As I began to think about what I have seen in you and have learned
from you, I idly jotted down important qualities that you embody,
and when I finished, I had a list of five (all of which, oddly, began
with the letter C). Some of them overlap, but here they are, not in any
order of importance but in the order in which I happened to write
them down-and I assume you would come up with a similar list
yourselves: Courage, Care, Competence, Congeniality, Character.
I want to say just a few words about them, and the first is
courage.
I have seen Barristers as the embodiment of professional
courage. I think most immediately of those who have undertaken the
representation of extremely unpopular defendants or causes at
considerable cost to themselves. To suggest just a few: Tex Hoy in the
Wounded Knee prosecutions; Jim Brosnahan representing John
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Walker Lindh, labeled by the press as the "American Taliban"; and
Bill Gray, who received the American College's rarely given
Courageous Advocacy Award for his representation of a Hispanic
homicide defendant in an enraged non-Hispanic community. And, as
we heard on Tuesday, Harry Schneider's defense of Salim Hamdan.
His skilled, steady, representation of bin Laden's driver echoed a
statement by the theologian Barbara Brown Taylor: "The rules don't
change in frightening times, they just become clearer." There have
been countless others, of course, including many here. So I have
observed and learned about courage at the bar, because I have seen
it in the lives of the Fellows of this Society.
As for the concept of care, I could well have used the word
"empathy," but I just happened to write the C word: care. In
describing the Barristers to others, I have often said that it is an
extended family for all the members. You know a lot about each
other-children and grandchildren, joys and sorrows, triumphs and
failures, and you care about them. A misfortune prompts a flurry of
calls and cards and prayers, with help offered and accepted when
possible. And you rejoice with one another when something goes
particularly well. You do care, and as a consequence, you have
widened my circle of caring.
I need say little about the other Cs-competence and
characterand congeniality-becauseyou well know that those three
are the core criteria for election to membership in the Barristers. But
as I have watched you, you have strengthened my faith that there is
much goodness in the trial bar. These qualities are not mere
abstractions. They are what you are and what you do, the very
essence of your lives, and thus they serve as a beacon to the young
advocates who come after you; and your lives have provided a
wonderful reassurance to me that when I talk to students about highminded trial advocacy and a commitment to the ends of justice, I am
talking about something real and not a fantasy.
So, whatever you have received from me, it has been more
than balanced by the lessons I have learned from your lives.
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I would be remiss if I did not express also the great joy that
has come from the warm and enduring friendships with which you
have enriched our lives, Dot's and mine. We have not gotten to know
all of you well, of course, but many, many of you and your
predecessors have become dear friends, whose friendship we
cherish. Although the Society is concerned about serious things, and
the responsibilities of keeping the Society on course and prospering
have required my sober attention, those serious aspects have been
more than balanced by the sheer fun of dealing with a collection of
wonderful, able, clever, idiosyncratic people. I have had a ball
working for you and with you. I confess to a large lump in my throat
as I recall richly rewarding times working with such memorable
Barristers, now gone, as Craig Spangenberg and Bill Flaskamp and
Doug Hillman and Joel Boyden and Tom Alexander and Billy
McDaniel-and scores more. Particularly here at Ponte Vedra this
week where recollections have flooded back, I am reminded of the
Arlo and Janis cartoon last December in which Arlo speaks to Janis,
who looks pensive. "Christmas," he says, "has always been a little
tough on you." She responds, "It has, hasn't it? I wonder why." And he
says, "Oh . . .

,

I know why. A person can stand only so many

wonderful memories."
III
THE AFTER

And now, you and I and this splendid institution known as
the Barristers prepare to move on. For both individuals and
institutions, there is a Before and an After, and we live in the After. It
can come so incrementally and can seem so natural to us that we
may not even be aware of how very different it is from the Before.
But is the After better than the Before? Northwestern University's
Gary Morson makes the interesting observation and verbal coinage
that as a people we are guilty of chronocentrism-the pride of the
present time, the conferring of unjustified authority on the
prejudices of one's own time. It's the progressivist notion that people
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of the present are necessarily wiser than those who have gone
before. Well, "[i]n physics, astronomy, mathematics and various
other sciences," he observes, " it does seem to be the case that real
progress has been made, and that one really is more knowledgeable
by virtue of having lived later.... [A]ny competent physicist today...
[probably knows] more about physics than Aristotle or Newton."' In
these fields, chronocentrism may be justified. "But in matters of
culture, politics, and ethics"-Morson says, and, I dare add, also in
law-"in [these] areas that purport to explain and evaluate human
experience, there is no similarly clear line of progress ... that can be
traced." 2 Indeed it would be hard in this year 2010 to make a case for
the proposition that culture, politics, and ethics are clearly better
than they were in the Before. The world is not exactly neat, and
disorder on the global stage has created an environment in which the
things we treasure do not easily prosper.
And thinking more parochially, what about the quality of
justice and the ordering of society by means of law and lawyers? Is it
better in the After than it was in the Before? Are we wiser than those
who have gone before us?
On earlier occasions we have named the deep-seated
problems facing the justice system and the trial bar: diminished
judicial independence, the bureaucratization of the judiciary, the
privatization of civil justice, the closing of the courts' doors to many
classes of litigants, the often prohibitive cost of obtaining relief in the
courts, the marginalization of the civil jury, the disappearing civil
trial.
That's a daunting list of issues to be faced, going forward. In
many ways your professional lives will continue to evolve in the
After. The question is whether the profession will be better, be wiser,
be a better servant of society that it was in the Before. It is left to you
(and, for a little while, to me) to meet the challenges of the After with
1. Gary Morson, Opinion and the World of Possibilities,8
55 (Winter 1994-1995).
2. Id.

ACADEMIC QUESTIONs

50, 52,
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creativity and courage, and with humility before the lessons of
history-the lessons of the Before.
As we face the messy and uncertain future, it surely helps to
know that we are not the first people to have walked in the
wilderness.
Fortunately it is not required that any of us, not even the
Barristers as an institution, solve these problems in one stroke. The
Spanish philosopher Jos6 Ortega y Gasset maintains that it is clear
that decisive historical changes really do not come from great wars
or terrible cataclysms (or, I might add, global solutions). "It is
enough," Ortega wrote, "that the human heart incline its sensitive
crown to one side or the other of the horizon, toward optimism or
toward pessimism, toward heroism or toward utility, toward combat
or toward peace." 3
Big problems-and we do face big problems-are usually
best met with small steps, one at a time, taken with sense of
direction. And, of course, the choice of direction is critical. Yogi Berra
said, "If you don't know where you're going, you might not get
there."4
I have an unquenchable optimism that there will be more
justice in the After than there was in the Before. My reason for that
optimism lies not in chronocentrism-that assuredly we are wiser
than those who went before-but rather in the fact that trial lawyers
such as yourselves, superbly competent and driven to make the rule
of law and our judicial system serve the ends of justice, will keep
taking, one at a time, the steps of our journey toward the realization
3. Martin E. Marty, Cultural Disruption, SIGHTINGS,
Feb. 8, 2010,
http://divinity.uchicago.edu/martycenter/publications/sightings/archive_2010/02
08.shtml (quoting KARL J.WEINTRAUB, VISIONS OF CULTURE 269 n.83 (Univ. of Chicago
Press, 1966) (quoting CHRISTIAN CEPLECHA, THE HISTORICAL THOUGHT OF Jost ORTEGA Y
GASSET (Catholic University of America 1958)).
4. This saying appears in slightly varying forms in all kinds of locations reached
through Google. One such location is http://thinkexist.com/quotation/you-gotta-be
careful-if-you-dont know-where-you/168918.html.
At http://www.royalrife.com/berra.pdf it appears as a "possible" Berra saying, after
a list of "probable" sayings. But Yogi-isms simply float around, with no clear point of
origin.
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of the high calling which drew each of us into this essential
profession. And the r6le of this beloved Society is to strengthen our
resolve, and to reassure us that in this good company we are not
alone in our efforts to serve our clients, and our profession, and the
rule of law, with competence, courage, and honor.
Like the Benedictines at the beginning of an earlier Dark
Ages, we must "keep the lights on, the books open, the prayers
ascending, and this community a refuge against the forces, and
perhaps the base for countering them." Let it be so.

10

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

THE HAMDAN CONSTITUTIONAL CHALLENGE TO
EXECUTIVE POWER AND
THE FIRST WAR-CRIMES TRIAL OF A GUANTANAMO
DETAINEE*
Brian L.Mizer** and Harry H. Schneider Jr.***
Six years ago, I [Harry Schneider] was asked to give a speech
for one of my partners in Seattle who was being honored by our local
bar in recognition of his having devoted a substantial portion of his
career to pro bono work. As often happens when I speak publiclyeven though no one else in the room was so affected-I was quite
moved by my own remarks that day. I came back to the office,
inspired by what I had heard myself say, and went to see our firm's
pro bono coordinator. "Find me a case," I said. "I haven't done one for
twenty years. It doesn't have to be a big deal. It doesn't have to be
high visibility. Just find me a case."
Two weeks later, our pro bono coordinator came by my
office and said, "I think we have found the case for you." She handed
me a piece of paper and said, "Call this number. [It's for] a fellow
named Lieutenant Commander Charlie Swift of the United States
Navy in Washington, D.C., and his friend Professor Neal Katyal of
Georgetown Law School. They have something involving
Guantanamo and they would like our help. You might find it
interesting."

* Address delivered at the Annual Convention of the International Society of
Barristers, Ponte Vedra Inn and Club, Ponte Vedra Beach, Florida, 13 April 2010.
Assistant Public Defender, E.D. Va.
Perkins Coie; Fellow, International Society of Barristers.
The authors are indebted to their colleague Joseph M. McMillan, Perkins Coie, for his
meticulous corrections and incisive comments on the transcript of their oral
remarks. From 2004 to the present, the authors and Mr. McMillan have served as
defense counsel for Salim Hamdan.
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I phoned Charlie and Neal that afternoon. They told me they

were preparing to bring an action on behalf of a Guantanamo
prisoner captured in Afghanistan whom Charlie had been assigned to
defend as detailed military defense counsel. They also told me that
the action would be brought against the President of the United
States and the Secretary of Defense. They wanted to file the case in
Seattle, and that's why they were contacting us.
Brian and I would like to tell you about that case and our
experience working as two members of a wonderful team of lawyers,
how we became involved, how we got to know our client, and how
the case transpired over the following four years. It is really a story
of two cases, the first being the federal court challenge we agreed to
file in Seattle in April 2004, which was a constitutional challenge to
the President's authority to try the accused before a military
commission at Guantanamo. That case was ultimately decided by the
United States Supreme Court in a 2006 opinion entitled Hamdan v.
Rumsfeld,' in which the Court held that President George W. Bush
could not proceed in the manner he had chosen and that the
procedures being used to charge and prosecute Mr. Hamdan
contradicted our Constitution, governing military law, and applicable
principles of international law.
The second case involving Mr. Hamdan we will discuss is
United States v. Hamdan,2 the military trial of our client that occurred
in July and August 2008, after Congress passed legislation intended
to remedy what the Supreme Court had held was lacking in the
process and procedures initially used by the President and his
Administration when they went about dispensing justice to those
deemed to be our enemies in the war on terror. Our trial was the

1. 548 U.S. 557 (2006).
2. CMCR Case No. 09-002 (2008). For Department of Defense Order reporting
verdicts and sentencing, see http://www.defense.gov/news/CMCRHamdan.html
(Convening Authority Issues Action and Promulgating Order Approving the Findings
and Sentence of the Military Guantanamo Commission).
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first trial of a Guantanamo detainee and, so far, it remains the only
contested trial at Guantanamo to go to verdict.3
I

SALIM AHMED HAMDAN
Salim Ahmed Hamdan is a citizen of Yemen. No one knows
exactly how old he is, because no one knows exactly when he was
born. We do know that he was born in the Hadhramut region of
Yemen, which happens to be the ancestral home of the bin Laden
family. It is a desolate and rural area in one of the poorest countries
on the globe, surely the poorest country in the Middle East. It is a
country whose economic strife is accompanied by political unrest
and by a documented history of some members of its society
gravitating toward fundamentalist Islamic extremism. The largest
single group in the prison population at Guantanamo Bay would turn
out to be Yemenis.
Salim Hamdan was orphaned at an early age, and as a young
man he moved to Sana, the capital of Yemen. He lived a subsistence
life, finding occasional employment as a mechanic and a driver of a
"dabaab"-a type of taxi-when he could find such work.
In 1996, Hamdan was recruited outside a mosque in Sana
and was persuaded by a man named Nasser al-Bahri to travel to
Tajikistan with him and other young Muslims. There they would
train and engage in military-style fighting alongside their "Muslim
brothers and sisters" who they understood were being persecuted in
that country. Nasser and his comrades, including Hamdan, traveled
from Yemen to Tajikistan, but they were turned back at the border.
While traveling back across Afghanistan, Nasser told Hamdan he
could find work for him in Afghanistan that would pay much more
3. Since Harry Schneider and Brian Mizer's talk at Ponte Vedra, one other detainee
has seen his case culminate in a jury verdict, but in a federal court in the Southern
District of New York: Ahmed Khalfan Ghailani. See United States v. Ghailani, No. 210
98 Crim. 1023(LAK), 2010 WL 2756546 (S.D.N.Y. July 17, 2010). Other Guantanamo
detainees have been convicted, but as a result of plea bargains or, in one instance,
following an uncontested prosecution.
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than Hamdan could ever hope to earn back home, perhaps five or ten
times what he could earn in Yemen. That, Hamdan would later say,
was more money than he ever dreamed of seeing in his lifetime. It
was so much money that, for the first time, he could think about
perhaps having a wife and a family.
The employment Nasser described was to work as a driver
for a wealthy Arab sheik. Hamdan's job initially would be to
transport agricultural workers to and from a farm owned by the
sheik located outside Jalalabad, Afghanistan. Hamdan met the
wealthy sheik and took the job. The sheik who hired him was Osama
bin Laden. Hamdan drove for bin Laden, off and on, from 1996 to
2001. Although his first assignment was to drive farm workers, over
time he worked his way up the hierarchy of drivers, gaining the trust
and respect of his employer. Hamdan would later say, in turn, that he
respected bin Laden because bin Laden respected him in a way he
had never experienced before. Ultimately, Hamdan was assigned to
drive bin Laden personally. At the time of his capture and arrest by
U.S. forces, Hamdan was described by the press and in the media as
"Osama bin Laden's chauffeur." Hamdan has always admitted that he
drove bin Laden, but he has also been consistent in saying that he
was a civilian driver who was paid by bin Laden personally, not a
member of any terrorist organization or an al Qaeda operative paid
by that organization to be a driver. He has likewise maintained that
he was unaware of and uninvolved in any acts of terrorism planned
or undertaken by al Qaeda.
II
CAPTURE

Hamdan was with bin Laden on 9/11, but sometime in the
following weeks they parted company. Hamdan was captured on
November 24, 2001, at a roadblock in southern Afghanistan set up
under the command of U.S. forces then on the ground following
President Bush's decision to send combat troops to the region in
early October. Combat operations were underway as U.S. soldiers
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and allied Afghan military forces battled against the Taliban and
Arab foreign fighters, adversaries that included al Qaeda soldiers and
combatants. The Taliban and its allies were thought to be harboring
bin Laden and others responsible for the attacks against America on
9/11, and the Taliban leaders had ignored or rejected President
Bush's ultimatum that they either surrender bin Laden to the United
States or face an invasion.
The roadblock Hamdan encountered in late November 2001
was on Highway 4, the main supply route between Pakistan and
Kandahar, Afghanistan. Kandahar, of course, was the stronghold of
the Taliban in 2001, and it was shaping up to be the likely place for a
decisive battle that would determine who would control that part of
the country, including the Kandahar airport, which was of great
strategic importance. The roadblock had been erected to intercept
any personnel, ammunition, or supplies that were on their way to aid
the Taliban forces defending Kandahar. Hamdan was driving on
Highway 4 on November 24 because he had fled Kandahar earlier
that morning as the city came under increasing attack. His plan
involved taking a car out of the motor pool at the compound where
he was living to transport his pregnant wife, their young daughter,
and another family to safety. He would drive them from Kandahar to
Pakistan, where they would attempt to cross the border, enter that
neighboring country, and eventually make their way back to Yemen
where Hamdan hoped to join them at a later date.
Hamdan was able to evacuate his passengers from Kandahar
safely, and he dropped them off at the Pakistan border. He then
turned the car around and headed back to Kandahar. His purpose
was to return the vehicle he had taken, then to sell his belongings
and use the proceeds to fund his own travel back to Yemen, where he
would reunite with his family. As Hamdan approached the tiny town
of Taktapol on Highway 4, driving northwest, he was stopped at a
checkpoint by armed anti-Taliban forces.
The checkpoint was manned by indigenous Afghan militia,
native Pashtun tribesmen organized under the leadership of Gul
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Sharzai, the former governor of Kandahar and allies of the United
States.4 Although the roadblock was under the control of Sharzai's
men, the overall operations at Taktapol were under the command of
a young United States Army officer by the name of Hank Smith. With
Smith were fifteen other men, some nonmilitary, but most of them
Army Special Forces personnel. At trial, we were required to refer to
the nonmilitary personnel simply as "U.S. forces." We were not
allowed to state in court that they were agents of any particular
government agency.
The group of sixteen Americans had been dropped by
helicopter the evening of November 18 in the Shin Narai Valley
southeast of Kandahar, near the Pakistan border-some three-days'
hike from Taktapol. They had made their way overland through
hostile country, arriving at Taktapol a day or so before Hamdan
came upon the scene. By the time they reached Taktapol, Smith's
forces had linked up with Sharzai and his militia, a group he later
described as "an army of 500-600 Afghan soldiers,... depending on
who showed up each day." In his testimony almost seven years later,
Smith would describe the Afghan fighters under his command at
Taktapol as a "rag-tag" bunch who fought out of uniform and in
many instances with makeshift supplies and using primitive means
of transportation, including farm tractors.
In this particular area of Afghanistan in November of 2001, it
was understood that the U.S. military and the anti-Taliban fighters
4. Sharzai had previously fought the Soviets in Afghanistan, and he was equally
opposed to the Taliban regime. His men were in need of weapons and food, and they
were under attack by Taliban forces and in a vulnerable position. He and his men
were advancing toward Kandahar, and they arrived in Taktapol on the morning of
November 22, a convoy of over 100 vehicles and almost 800 men. On the evening of
November 23, Sharzai and his men were ambushed by Taliban and al Qaeda fighters.
U.S. Special Forces called in air support to counter the attack on their allies and, with
that protection, Sharzai was able to advance into Taktapol and secure the village.
Upon entering the village, they established checkpoints and roadblocks at either end
of town. For an account of the battle of Taktapol, see The U.S. Army in Afghanistan:
Operation Enduring Freedom, October 2001-March 2002, http://www.history.
army.mil/brochures/Afghanistan/Operation%2OEnduring%2OFreedom.htm#pl4a,
at 23-25.
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were keenly interested in apprehending any Arab male found in the
region. The operating presumption was that any Arab male
voluntarily in the region had come from outside the country to fight
alongside the Taliban-hence the phrase "foreign Arab fighters," a
category that included al Qaeda soldiers who were participating in
the conventional military battle. In order to encourage the capture of
such persons, the United States had distributed pamphlets to the
locals promising cash rewards to anyone who assisted in
apprehending members of the Taliban or their Arab confederates.
One such leaflet read, "You can receive millions of dollars for helping
the Anti-Taliban Force catch [al Qaida] and Taliban murderers. This
is enough money to take care of your family, your village, your tribe
for the rest of your life. Pay for livestock and doctors and school
books and housing for all your people."s Indeed, there was evidence
that cash, several thousand dollars, was paid to those who
surrendered Hamdan to the U.S. military at Taktapol.
The Afghan fighters who were tasked with running the
roadblock at the south end of Taktapol were the first to make contact
with Hamdan that day, and all reports indicate that no Americans
were on the scene when Hamdan arrived. They were out of sight,
operating behind stone walls and from within stone huts in the
village, locations from which they could monitor developments but
not be visibly in charge. Hamdan pulled up to the roadblock in a
Toyota Corolla. In front of him was another Toyota Corolla driven by
another Arab male. Some sort of scuffle ensued between the Afghan
soldiers and the driver of that first car. The intelligence reports
suggest that the driver put up some resistance or brandished a
weapon. Whatever resistance occurred, it did not last long, for the
driver was forcibly removed from the car and was shot and killed
and left on the side of the road as Hamdan sat behind the wheel of
his car. Shortly thereafter, a third vehicle pulled up to the roadblock,
a minivan occupied by three Arab males. Two of the occupants of the
van engaged the Afghan soldiers in some sort of firefight. They, too,
5. Afghanistan leaflet, http://www.psywarrior.com/afghanleaf4O.htm.
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were shot and killed. Unlike those in front of and behind him,
Hamdan and the third occupant of the van did not resist or take up
arms. They did not put up a fight or try to "take out" their captors in
a suicidal act rather than be taken captive, as the U.S. soldiers were
trained to expect of hardcore al Qaeda terrorists. We would later say
to the jury that, as Hamdan faced certain apprehension, he did not
try to kill or maim his captors as some sort of final defiant act of a
hard-boiled, committed al Qaeda warrior. Instead, Hamdan acted
frightened. He was scared. He was the one who was terrified.
The third occupant of the van, another Arab male, was a
Moroccan by the name of Said Boujaadia. 6 Boujaadia was taken into
custody, but Hamdan tried to run away. Because the land around
Taktapol is wide open and vast, though, there was no place to run,
much less to hide (although Hamdan tried to lie in a ditch where he
thought he would not be seen). Apparently amused by the idea that
someone would think he could actually flee the scene and disappear
in this desolate region, the Afghan soldiers simply let Hamdan run,
then went and retrieved him and brought him back to the village.
By this time the American soldiers had heard the sound of
gunfire and the ensuing commotion and had emerged from the stone
huts. Upon discovering the corpse of the driver of the first Toyota at
the roadblock and seeing Hamdan in the hands of the Afghan
soldiers, Smith seized control of the situation and immediately took
physical custody of Hamdan to make sure he was not harmed. The
Afghans subsequently handed Boujaadia over to the United States
soldiers, as well. Smith would later testify that he took this
precaution because he feared for the lives of Hamdan and Boujaadia
if they were to remain in the hands of the anti-Taliban Afghan militia.
Smith put the pair under a twenty-four-hour watch whereby one of
6. Said Boujaadia was later taken to Guantanamo, held for more than six years, and
eventually sent back home to Morocco without ever being accused of being an
enemy of the United States, much less someone who had committed crimes against
the United States. Mr. Boujaadia testified in U.S. v. Hamdan on behalf of the defense
in pretrial motions that were heard in late 2007. He had been released by the time of
Hamdan's trial the following summer.
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his men would monitor the prisoners around the clock. He did so at a
time, he would later testify, when he really didn't have any extra men
to use for that purpose because the American and anti-Taliban
Afghan forces were being attacked by Taliban and al Qaeda soldiers,
and a battle was then underway on the outskirts of Taktapol. Those
of us who heard Smith's testimony about the events of November 24
came to believe that he saved Hamdan's life. Based on what we
know, both Brian and I are of the view that Hamdan almost surely
would have been killed if left with the Afghan tribesmen loyal to
Sharzai because they considered any Arab male in their country to
be a confederate of the Taliban and therefore a mortal enemy
deserving death.
III
DETENTION AND INTERROGATION

A.Taktapol
Hamdan was held for about a week in one of the huts at
Taktapol. He remained shackled, restrained, hooded, and under
armed guard at all times. He was interrogated by individuals
identified as U.S. forces who spoke Arabic, but who were not very
fluent, as we later learned. At one point during a videotaped
interrogation, Hamdan was angrily asked about the origin of certain
documents found in a leather billfold in the vehicle. Exasperated,
Hamdan was unable to understand the question because the Arabic
words used by the interrogator were, "What was in your leather
diaper?"
Hamdan was interrogated several times at Taktapol. One
very powerful and dramatic videotaped interrogation was admitted
into evidence at the trial in 2008. It is grainy, dimly lighted footage,
about ninety minutes in duration. Throughout the questioning, an
armed U.S. Army Special Forces soldier stood in the background
behind Hamdan with his weapon brandished, while Hamdan was
shackled and forced to sit on the ground. One FBI agent would later
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tell me that in the video Hamdan appears very much like a person
who believes he is about to be killed, and that watching the video
during the trial was, in his opinion, the single most riveting piece of
evidence presented to the jury.
B. Panjshir Valley
After a week, Hamdan was removed from the hut at Taktapol
and put on an aircraft of unknown origin, accompanied by people of
unknown identity, and taken to a place of unknown location. He was
kept in this undisclosed location for thirty days, during which he was
interrogated and subjected to punishing treatment. No records have
ever been produced regarding this period of Hamdan's detention.
Nor do we know the nature of Hamdan's statements to his
interrogators during this time. Although we were never told where
he was taken or by whom, all indications are that this was a U.S.
operation. Hamdan says that the people who took him away
appeared to be Americans. He was treated quite harshly during this
period, although he believes at the hands of Egyptian interrogators
upon reaching his destination, rather than by the Americans who
transported him.
Our military judge in U.S. v. Hamdan, Judge Keith J. Allred,
was astonished at the lack of information provided regarding
Hamdan's whereabouts during the month of December 2001. At one
point during the trial but outside the presence of the jury, he asked
the government prosecutor, "Do you mean to tell me that we will just
never know where he was for that thirty-day period, Mr. Prosecutor?
... It's just a black hole?" The answer was, "Yes, sir, your Honor,
national security." That is, of course, very different than what we
expect from our system of criminal justice. Here, not even the judge
presiding over the trial of the accused was permitted to know where
the prisoner had been taken or the conditions of his confinement
during this time. Still, though he expressed surprise, Judge Allred
declined to order the disclosure of any relevant information about
this thirty-day "black hole"-in our view because he knew such a
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ruling would prompt the government to exercise its right under the
Military Commissions Act to halt the trial and take an immediate
appeal on grounds that our national security was threatened.
What Hamdan understood, as he later told us, was that he
had been taken to the Panjshir Valley in the north of Afghanistan,
which was controlled by the enemies of the Taliban. In other words,
he was deliberately taken to the least hospitable place on earth for
someone thought to be affiliated with either the Taliban or al Qaeda
soldiers.
C.Bagram Air Base
After thirty days, Hamdan was transported by people he
believes were Americans to Bagram Air Base in Afghanistan, where
the United States had established a detention facility for those
captured and suspected to be enemies of the United States. At
Bagram, while in the custody of the U.S. military, Hamdan underwent
further interrogations. The conditions in which he was kept were
severe. The cells, he would later say, were subject to extreme cold.
He could hear other prisoners being abused. According to published
accounts, more than one abused detainee died as a result of his
treatment at Bagram. 7 Hamdan was "ghosted" whenever the
International Red Cross (IRC) visited the facility, meaning that any
time the Americans learned of an imminent visit by the IRC
observers, Hamdan would be abruptly removed from the prison
population and hidden, so they would not even know he was there,
much less how he was being treated.
Interrogators questioned Hamdan at Bagram, but we never
received written reports of those interrogations. Nor, at Hamdan's
trial, was the government allowed to offer into evidence any
testimony regarding statements Hamdan had made at Bagram or
while in the Panjshir Valley. Why? Because Judge Allred found that
7. Tim Golden, In US Report, Brutal Details of 2 Afghan Inmates' Deaths, NEW YORK
TIMES, May 20, 2005, available at http://www.nytimes.com/2005/05/20/
international/asia/20abuse.html (cited in JOSHUA E.S. PHILLIPS, NONE OF US WERE LIKE
THIS BEFORE 19 (2010)).
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the treatment of Hamdan in the Panjshir and at Bagram while in the
hands of the United States was so harsh, coercive, and abusive that
whatever information had been obtained was too unreliable to be
considered by the jury.
D. Kandahar Detention Facility
In late January or early February 2002, Hamdan was
transferred again, this time to the Kandahar Detention Facility in
Afghanistan. Here he was subject to yet further interrogation by a
variety of investigators including the FBI, the Naval Criminal
Investigative Service (NCIS), U.S. Army investigators, New York City
Police detectives, and even Port of Seattle Police detectives. The last
were interested in learning whether Hamdan knew anything about
the so-called Millennium Bomber, Ahmed Ressam, the terrorist who
was apprehended upon entering the state of Washington from
Canada with a trunkful of explosives, allegedly on his way to blow up
the Los Angeles International Airport. All the written reports of the
interrogations at Kandahar, at least those that were produced in
discovery, were used at trial.
E. Intake at Guantanamo Bay
In April of 2002, Hamdan was transferred to the naval
station at Guantanamo Bay, where the United States government had
built a prison to deal with the growing number of detainees and
prisoners apprehended in Afghanistan. These prisoners were either
(1) deemed to be enemy combatants who could be held for the
duration of the war on terror and so be prevented from returning to
the battlefield to take up arms against the United States in the
ongoing war on terror, or (2) thought to be war criminals who could
be prosecuted for their crimes against the United States committed
during a time of armed combat.
Guantanamo is, of course, on the southeast tip of Cuba. To
travel there aboard a military transport, you have to fly all the way
around the island of Cuba without crossing Cuban air space. Once
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beyond the east coast of Cuba, the plane turns south and flies until it
has cleared the latitude of Cuba's southern edge; it then turns west,
traveling back along Cuba's southern coast. The plane then turns due
north and approaches the Navy base, flying right toward the fence
line marking where the U.S. military base abuts Cuba proper. After
traveling west to east, executing the sharpest turn I've ever
experienced in an airplane, the plane lands within sight of the guard
towers occupied by Cuban and U.S. soldiers, which face each other on
either side of the border.
Hamdan went through the established intake procedures at
Guantanamo, where he was subjected to sensory deprivationhooding, earmuffs-to prevent him from hearing or seeing what was
taking place around him. His intake experience was probably not
unlike that of the hundreds of others who have been held there from
early 2002 to this day.
At the time Hamdan arrived at Guantanamo Bay, the prison
facility was fairly primitive. The first camps had originally been built
almost literally overnight when orders came down that detainees
taken prisoner in Afghanistan would be relocated to this remote
outpost. The first cells were slapped together out of cyclone fence
and barbed wire. They resembled open-air kennels. The prisoners
would actually come to prefer these first-generation, more-primitive
facilities because they provided much-desired access to natural air
and natural light, and the open-fenced perimeters of the cells
allowed them to speak to one another and join in communal prayer.
What came later would be much less communal.
Camp X-ray was among the first facilities built at
Guantanamo. It is no longer in use. After X-ray, Camp Delta was built.
Originally, it consisted of wooden guard towers and temporary
housing for confinement. The enclosures used a heavier grade of
mesh to separate the cells, but they still allowed for communication
among the prisoners, even if the prisoners had to raise their voices
to be heard. We would sometimes meet with Hamdan at Camp Delta
or another similar prison facility, Camp Iguana, when the visiting cell
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at the maximum-security building where Hamdan spent most of his
time was unavailable. The next generation of camps at the prison,
Camps 5 and 6, were much more secure, and decidedly more
permanent, than the first structures. These buildings are for all
intents and purposes the equivalent of Supermax prisons in the
United States. It was in these cells that Hamdan spent most of the
nearly seven years he was at Guantanamo. They have no natural light
or access to outside air. Each cell has only one narrow window,
located on the cell door, and each of those is typically covered with
something like butcher paper, so the occupant can see nothing past
the inside of the cell. The cells are monitored by a video camera,
operating twenty-four hours a day. During much of the time Hamdan
was incarcerated, he was in solitary confinement-or what the U.S.
government euphemistically called "pre-commission segregation"reserved for those detainees who were charged with crimes,
generally twenty-four hours a day.8 He was supposed to be
permitted exercise every day, alone, but outside his cell. Yet he
would go months without that occurring.
The U.S. military never voluntarily took any steps to notify
Hamdan's family that he was alive. One day, an FBI agent named
George Crouch discovered that no such communication had been
sent and, in the words of a fellow agent, Crouch went ballistic,
insisting that the Department of Defense allow Hamdan a phone call
so his family could learn that he was alive and being held at
Guantanamo.
During the time he was at Guantanamo, Hamdan was further
interrogated by another wide variety of federal, military,
intelligence, and state and local investigators. One interrogation
included a foreign investigator from the United Kingdom. We
counted about forty-two different interrogation reports in which
statements made by Hamdan were later introduced as evidence
8. The government would later be heard to say there were no solitary-confinement
cells at Guantanamo, only "single occupancy cells." See William Glaberson,
Guantdnamo Meets Geneva Rules, Pentagon Study Finds, N.Y. TIMEs, Feb. 2, 2009, at
All, availableat http://www.nytimes.com/2009/02/21/us/21gitmo.html.
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against him. And those are only the ones we know about. We were
never provided any confirmation that the CIA had interrogated
Hamdan, much less furnished reports of such interrogations. I
suspect there were some, but we never saw them and we probably
never will.
Hamdan was never water-boarded. However, he was
subjected to other harsh interrogation techniques such as sleep
deprivation, exposure to extremely cold temperatures, sexual
humiliation, threats, and isolation. On one occasion, Hamdan
underwent an interrogation that lasted every day for almost two
weeks. The most remarkable thing about this interrogation was that
it was preceded by a couple of weeks during which Hamdan was
deprived of sleep, kept awake continuously. When he did fall asleep,
Hamdan was awakened every fifteen minutes by a guard banging on
his cell door. The interrogators we cross-examined at trial testified
that they'd never been informed of this. They had arrived from the
mainland and undertaken their interviews blissfully unaware, they
said, of the treatment that had preceded their arrival. In our view,
this was deliberate-to make sure those interrogators who would
later testify at trial would be unable to say anything about that
treatment when they eventually took the witness stand.
The sleep-deprivation program was referred to in the official
reports as "Operation Sandman," and we learned about it for the first
time from a document production numbering over 1000 pages that
was delivered to us at 10:00 PM the night before the first day of trial.
The document referred to Detainee No. 149 (Hamdan) as having
been a participant in Operation Sandman for about fourteen
consecutive days and nights preceding one of the interrogations on
which the government relied most heavily in trying to convict him
and sentence him to life in prison.
At all times, according to the testimony of FBI agents and
other investigators who questioned him, Hamdan provided useful
information. In the words of Special Agent Ali Soufan, the lead
interrogator and later the star witness for the prosecution at
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Hamdan's trial, Hamdan told his interrogators the truth and
provided valuable information to the United States at a time when
we needed it most. Soufan said with respect to Hamdan's statements,
"They were always right on the money, they always checked out, and
they always were later corroborated by other intelligence we
gathered."
At no time during the two years he was interrogated was
Hamdan ever told that he was a suspect or that the information he
provided to the United States could later be used against him. He
voluntarily identified individuals he had known in Afghanistan from
photographs, and he reported what he had overheard such
individuals say in his presence about various activities, including the
terrorist bombings in east Africa and Yemen and the attacks of 9/11.
Hamdan had complied with the government's request that he share
with the United States critical information he had acquired from
1996 to 2001 due to his proximity to bin Laden.
At one point during his stay at the Kandahar Detention
Facility in. February 2002, Hamdan took his interrogators on an
automobile tour of the surrounding area. Dressed in native Afghan
garb, Hamdan was placed in a car with similarly attired FBI agents,
military intelligence officers, and other U.S. agency personnel. And
although they did not let him drive the car, Hamdan took his captors
around Kandahar, showing them various locations where bin Laden
had lived. He also identified other significant locations in the City of
Kandahar, such as the gravesite of an important al Qaeda leader who
had been killed by bombs dropped by the U.S. military. From
memory he drew maps of safe houses used by bin Laden, as well as
the route he would drive when transporting bin Laden to or from the
Kandahar airport. Hamdan also identified the location of Tarnak
Farms, a training camp operated by bin Laden and his fellow al
Qaeda comrades. Hamdan did so without any indication from the
investigators that he might later be charged as a conspirator who
had participated in the terrorist acts committed by individuals he
had known or observed while employed by bin Laden.
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At trial, I would routinely ask the FBI interrogators on crossexamination whether they had given Hamdan any admonition,
Miranda warning, or Article 31 warnings against self-incrimination
as required by the Uniform Code of Military Justice. To a one, each
answered, "No"; and, when asked why not, each answered without
hesitation that he had wanted to give such warnings but had been
told that he could not do so by order of the Department of Defense.
Agent George Crouch said he had been well aware that Hamdan was
a suspect even before he, Crouch, had boarded a plane in New York
for the trip to Guantanamo to conduct the interrogation. If the FBI
plane had landed a hundred miles north of Cuba, in Florida, Crouch
said, he would not have proceeded to ask a single question without
first giving Hamdan "his rights." But, Crouch was told, Guantanamo
was different. The usual rules and procedures did not apply. Agent
Crouch also acknowledged that, even when questioning suspected al
Qaeda terrorists abroad, he and his colleagues had always prefaced
their questions with a recitation of the suspect's right against selfincrimination. But, Crouch said, this was not the case at Guantanamo.
It was the only place on the globe where he was ordered not to give
such admonitions.
IV
TRADITION REVISITED, REVISED:
MILITARY COMMISSIONS AND INVESTIGATORY PROTOCOLS

A. Executive Authorization for Military Commissions in 2001
Within a week of 9/11, Congress passed the Authorization
for Use of Military Force (AUMF), which permitted President George
W. Bush to put troops on the ground in Afghanistan to pursue those
responsible for the terrorist attacks. U.S. combat forces were then
sent to Afghanistan to apprehend, and take captive, those
responsible for the 9/11 attacks or anyone harboring those who
were responsible. Within the next two months, President Bush
issued an Executive Order designed to create a whole new system of
criminal prosecution for those apprehended. That Executive Order,
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known as the Military Order of November 13, 2001, was modelled on
a World War II order issued by President Roosevelt in 1942 that
authorized the trial before a military commission of Nazi saboteurs
who had landed on the east coast of Florida and on Long Island, New
York. (In fact, the Florida contingent landed on a beach right outside
the windows here at Ponte Vedra, Florida, the evening of June 16,
1942, as indicated by the plaque at the foot of the flagpole outside.)
In 2001, President Bush's advisors modified that 1942 order,
greatly expanding it and authorizing a new version of military
commissions. The Executive Order of November 13, 2001, signed by
President Bush, had actually been the idea of Vice President Dick
Cheney and his assistant, Counsel to the Vice President David
Addington.9 The terms of the Military Order were breathtaking,
permitting the Executive Branch to establish military commissions,
to designate those who would be charged, to appoint the judge and
jury, and to draft its own evidentiary rules and its own rules of
procedure-all outside the law as we then knew it. Because the
prosecutions were to occur offshore at Guantanamo, it was thought
that the Constitution would not apply, nor would the Uniform Code
of Military Justice, which otherwise governs courts martial and all
other forms of military legal proceedings, including traditional
military commissions. Nor would recognized international law apply,
according to the President. The Geneva Conventions were to be
considered irrelevant. Locating the venue offshore was intentionalcalculated to prevent any judicial oversight of the legal status of the
prisoners who would be prosecuted there and to make sure that no
federal judge would have the power to second-guess the legitimacy
of the manner in which the President chose to proceed.

9. The four-page order was drafted in secrecy by Addington and was presented to
the President for signature without the usual interagency review. Neither Secretary
of State Colin Powell nor National Security Advisor Condoleeza Rice had been
consulted. Attorney General John Ashcroft had also been kept out of the loop.
BARTON GELLMAN, ANGLER-THE CHENEY VICE PRESIDENCY 162-69 (2008).

THE HAMDAN CONSTITUTIONAL CHALLENGE TO EXECUTIVE POWER

29

B.Traditional Military Commissions
The degree to which the Bush Administration was operating
in uncharted territory in November 2001 is made more apparent by
analyzing the perceived utility of the military commissions
authorized by President Bush in 2001 and comparing that model to
how military commissions had traditionally been used throughout
our nation's history. Historically, military commissions were used
for purposes of dispensing battlefield justice when one didn't have
the time or the ability to transport the prisoner to a conventional
courtroom. Instead of proceeding in a more orderly fashion, our
military commanders in the Civil War, among others,10 would
convene a commission right there on the battlefield: put up a tent,
impanel some officers, and try the person on the battlefield. Think
about that. The concept was designed to prosecute prisoners when
you did not want to delay justice and you had no ability to transport
them to a more traditional proceeding in a courtroom beyond the
theatre of combat. Here at Guantanamo sixty years after the last
military commission had been convened by the United States, we
were using military commissions in order to delay justice, not to
expedite it. And we were using them not on the battlefield but
thousands of miles away when we were unquestionably able to
transport the prisoners back to civilization.
Military commissions traditionally, expeditiously, dispensed
a form of summary justice. The Nazi saboteurs who landed here on
June 16, 1942, were tried before a military commission and executed
not long afterward, on August 8, 1942-less than two months after
they had been captured. And this occurred after a trip to the

10. For an overview of the use of military commissions from a board of inquiry
convened by General George Washington during the Revolutionary War to the
Mexican-American War in 1847, the Civil War, Reconstruction, the SpanishAmerican War, and World War II, see Randy. James, A Brief History of Military
Commissions,TIME (May 18, 2009), available at http://www.time.com/time/nation/
article/0,8599,1899131,00.html.
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Supreme Court." It took about eight weeks, start to finish. In the
case of Guantanamo, there was no hurry. We apparently have all the
time in the world. Indeed, the prosecutions at Guantanamo have
been much slower as well as less effective than comparable
prosecutions in our federal courts. At Guantanamo, we have taken
six, eight, ten years before we charge a prisoner-even more time
before we give him his day in court. Only one contested case-this
case-had been tried over the last eight years. Most detainees will
never be charged. Were we unable to transport the prisoners taken
captive in Afghanistan-one reason for convening traditional
battlefield military commissions? Hardly. In fact, we couldn't have
transported them any farther had we tried. There was no
impediment to transporting them to a more traditional court
proceeding, and there were no exigent circumstances requiring a
speedy trial on the battlefield. The objective of these military
commissions was entirely different.
Today, we believe the purpose of the President's 2001,
unilateral executive order establishing a new generation of military
commissions is obvious. They were created not because we wanted a
speedy resolution. Nor were they created because we were unable to
transport the prisoners. They were created to introduce a system of
criminal justice in which there would be no law-at least no law that
was familiar. In the words of one government lawyer who was
closely involved at the time, what the Vice President and his allies
were hoping to accomplish with the Military Order of November 13,
2001, was to create "the legal equivalent of outer space,"12 a system
in which none of the usual rules applied.
Moreover, the military commissions at Guantanamo, as
envisioned by those in power in Washington, D.C., in 2001, were to
be tribunals that would provide predictable results, in the sense of
guaranteeing a predictable outcome. The first Chief Prosecutor of the
11. Ex parte Quirin, 317 U.S. 1 (1942).
12. Remark attributed to Secretary of State Colin Powell's legal counsel in 2001,
quoted in GELLMAN, supra note 9, at 171 (2008).
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Office of Military Commissions was once granted an audience with
the General Counsel at the Department of Defense, well before the
initial prosecutions were underway. He told the General Counsel that
one of the indicia of legitimacy that distinguished the war-crimes
tribunals at Nuremberg, Germany, after World War II was that some
of the accused were ultimately acquitted. The General Counsel
reacted with alarm: "Acquittals? We can't have any acquittals after
holding these people for years." "There will be no acquittals," he was
reported to have said.13 Again, this is a system of criminal justice
quite different from what we normally expect. United States District
Judge John Coughenour, who presided over the Ressam case, has
observed that our courts are not designed to achieve a particular
result: "Courts guarantee an independent process, not an outcome.
Any tribunal purporting to do otherwise is not a court."14 Here, we
were going about it in the opposite way.
But this was the manner in which President Bush chose to
proceed in 2001. His regard for international law was just as lacking
as was his regard for the American rule of law. He had decided that,
in his wisdom and as advised by the Attorney General, the Geneva
Conventions need not apply because this enemy was not a
recognized armed force of a sovereign state or a high contracting
party to Geneva, and the Taliban and al Qaeda soldiers were
unlawful enemy combatants and therefore not entitled to prisonerof-war status.15 The actual memorandum on which the President
relied concluded that the Geneva Conventions would not be applied
to anyone at Guantanamo, whether held as enemy combatants or
charged as war criminals. This of course instantly became quite
controversial-probably more so outside the United States than
within-because the United States had been the champion of the
Geneva Conventions and had worked so hard following World War II
13. JONATHAN MAHLER, THE CHALLENGE 307 (2009).
14. The Honorable John C. Coughenour, The Right Place to Try Terrorism Cases,
WASHINGTON POST, July 27, 2008, available at http://www.washingtonpost.com/wpdyn/content/article/2008/07/25/AR2008072502759.html.
15. See MAHLER,supra note 13, at 113.
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to promote their adoption by all nations. Even our closest allies were
taken aback by the Bush Administration's abrupt retreat in 2001
from accepted norms of international law and from what had been
accepted for over fifty years as proper interpretations of the law of
war.
C.SERE Protocol
The methods of gathering evidence to be used at
Guantanamo against those who would later be charged with crimes
was also a departure from the norm. Interrogations at Guantanamo
were based on the SERE protocol, which stands for SurvivalEvasion-Resistance-Escape. The SERE protocol had been developed
by the United States government and psychiatrists working for the
Department of Defense following the Korean War in order to train
our service personnel how to resist harsh interrogation techniques
and how not to divulge intelligence, no matter how harshly they
were treated or even if they were tortured. With the approval of the
Secretary of Defense, in 2002 we reverse-engineered the SERE
protocol and trained our people how to conduct harsh interrogation
to extract information by means of coercion and torture, and we sent
interrogators and psychiatrists down to Guantanamo where they
would use sleep deprivation, imposition of stress positions, isolation,
induced debilitation and exhaustion, threats, degradation, sexual
humiliation, and other coercive and harsh techniques to develop
evidence with which the government could later build a case of
criminal conduct on the part of the detainee.
V
FROM CRIMINAL CHARGES TO THE WRIT OF HABEAS CORPUS
A. Hamdan Is Charged
President Bush held a press conference in the summer of
2003 to tell the world that Hamdan would be charged with having
committed crimes against the United States. Symbolically, the
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President chose the Fourth of July weekend to make his
announcement, declaring that as President of the United States he
personally "had reason to believe" that Hamdan had been a
coconspirator in the attacks of 9/11, thus invoking the only legal
standard for prosecution required under the Military Order of
November 13. The evidence against Hamdan consisted largely of
statements he had made to his captors over the preceding two years,
statements that the government concluded were self-incriminating,
given Hamdan's admission that he had in fact been a driver for bin
Laden. The government also justified charging Hamdan based on his
acknowledgment that he knew many of those in bin Laden's inner
circle, his acquaintance with them being a byproduct of his duties as
bin Laden's driver. There was no evidence of which we were ever
made aware, however, to suggest that Hamdan had been involved in
or aware of any planning, preparation, implementation or execution
of the terrorist acts that those others had perpetrated.
B. Appointment of Counsel for Hamdan
Having been formally charged by mid-2003, Hamdan was at
this point, for the first time, entitled to be represented by a lawyer.
Three years after capture, three years after his first interrogation,
and three years since he was taken into custody and held without
charge, the United States government arranged for the appointment
of detailed defense counsel who would be responsible to defend
Hamdan. That lawyer would be a military lawyer, a member of the
JAG Corps, and someone whose Commander in Chief was the very
person who was charging the prisoner and convening the military
commission before which he would be tried. It was to be an
awesome responsibility for that military lawyer, to be ordered to
defend someone accused of being an enemy of the United States
during a time of war, while fellow officers and enlisted personnel
were engaged in actual combat with the enemy.
On what we have described as a good day for Hamdan and, in
our opinion, what turned out to be a very good day for our country,
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the military lawyer appointed to represent Hamdan was a young
Navy officer by the name of Lieutenant Commander Charlie Swift, a
graduate of Annapolis who had found his calling as a trial lawyer
only midway through his career with the Navy.16 Early in his service,
while stationed aboard a ship in the Far East, Charlie had been told
to go ashore to try to negotiate the release of several sailors who had
managed to get into some mischief in Indonesia, where they were
being held by the local authorities. Charlie went ashore, and, the
story goes, he stayed up all night talking to the Indonesian police
officials until they had no resistance left in them. Charlie is quite a
talker. Some say he simply talked nonstop until the local authorities
lost all feeling in their arms and legs.
Returning to the ship, Charlie told himself, "Say, I'm pretty
good at this.... Maybe I ought to go to law school." And so he did.
While stationed at the Navy Base in Bremerton, Washington, Charlie
went on inactive status in the military and enrolled in the University
of Puget Sound Law School, now known as the Seattle University
School of Law.' 7 Upon graduating, he resumed active status and was
assigned to the office of the Navy Judge Advocate General, where his
job was to appear before military courts as criminal defense counsel
for service personnel accused of crimes. He found that he
particularly loved trial work, and he loved being in the courtroom.
Lieutenant Commander Swift was told in the summer of
2003 that he would be detailed to represent Hamdan, but it was not
until December 18th that he received orders to the effect that he
would be appearing "for all matters relating to Military Commission
proceedings involving Mr. Salem Ahmed Hamdan." Charlie now had a
client.
It is important to note that Hamdan was in a very select
group of detainees who were appointed counsel, and he still is. Of the
16. Lieutenant Commander Swift spoke to the International Society of Barristers
several years ago in Hawaii.
17. Swift's residency in the State of Washington while enrolled in law school would
later play a prominent role in the venue chosen for filing of the case Hamdan v.
Rumsfeld. See infra VI.B.
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more than 700 detainees who have been held at Guantanamo, very
few of them have ever been charged with a crime-perhaps thirtyfive or fewer-and only after being charged is any detainee entitled
to a lawyer. The vast majority of the prison population at
Guantanamo has never been charged, and never will be. They are
simply being held without charge until the government decides to
release them, and they have had very little recourse to challenge
their detention in the meantime. Until the 2008 Supreme Court
decision in Boumediene v. Bush,18 they remained in a legal limbo that
is entirely by design.
Why the government wanted Hamdan to be one of the first
charged and possibly the first one tried is a mystery to this day.
Perhaps Hamdan was thought to be an easy target and a simple
conviction, given his proximity to bin Laden and his admitted
involvement as a driver. Perhaps it was thought that he wouldn't be
able to put on much of a defense given his relative lowly stature
among those alleged to be al Qaeda criminals. Either assumption
would turn out to be wrong.
Once Charlie was detailed to represent Hamdan, the
government arranged for him to visit his client at Guantanamo. His
ability to meet with Hamdan, however, was conditioned on one
thing: Swift was to meet with his client for the sole purpose of
obtaining Hamdan's agreement to plead guilty. Should his efforts not
be directed toward this end, Swift was told, his permission to visit
Hamdan would be revoked. Charlie was also told that unless he was
in his military uniform, he would be denied access to Hamdan.
Imagine Charlie walking into the visiting cell in full uniform, trying to
convince Hamdan after more than two years of captivity that he was
there to help him. Unsurprisingly, Charlie later said it took awhile to
develop any sort of trust relationship with Hamdan.
Before he went to meet Hamdan, Charlie asked the
government what it was that his client was expected to plead guilty
to having committed. He was told, "You tell us, Lieutenant
18. 553 U.S. 723 (2008).
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Commander Swift. Go down to Guantanamo. Meet your client. Find
out what he would like to plead to. Report back." This is another
example of just how diametrically opposed the military commissions
at Guantanamo are to our traditional notions of due process, and
how the system at Guantanamo is a marked departure from the way
we typically proceed in our criminal-justice system. Normally,
someone is detained only briefly before the government is required
to decide whether a crime has been committed for which the
detainee is responsible. If so, then the accused is charged or advised
he is a suspect first, interrogated second, and given the opportunity
to plead third, Here it was indefinite detention with no assurance
that the status quo would ever change. It was interrogation first,
plead guilty second, and perhaps never be charged with a crime, let
alone be given a trial and an opportunity to defend.
Charlie Swift had no intention of having his client plead
guilty to some unspecified crime, a plea in the abstract without
knowing what the charges were and without having an opportunity
to confront the witnesses and evidence against him. Charlie was not
having any part of this, and he intended to play by the rules as he
understood them, the usual rules, even if the government did not. He
went to see Hamdan for the first time in January of 2004. Upon
returning to Washington, D.C., Charlie did what he would have done
in any case in which he was defending an accused before a military
court. He demanded that the prisoner be charged, albeit two years
and three months after his arrest, and he demanded that his client be
afforded a right to a speedy trial once charged.
On February 12, 2004, Lieutenant Commander Swift sent his
formal demands to General Hemingway, Legal Advisor to the
Convening Authority and the person responsible for all militarycommission proceedings at Guantanamo. On behalf of Hamdan, Swift
insisted that his client be "informed of the specific charges against
him or be released" from precommission status. Swift relied on
Article 10 of the Uniform Code of Military Justice (UCMJ), which
governs criminal proceedings before our military courts, including
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courts-martial proceedings and-at least until this time-militarycommission proceedings. The UCMJ provides, "When any person. . .
is placed in arrest or confinement prior to trial, immediate steps
shall be taken to inform him of the specific wrong of which he is
accused and to try him or to dismiss the charges and release him."' 9
Less than two weeks later, on February 23, 2004, Swift
received a response from General Hemingway, advising him that
there would be no charges, there would be no trial, and there would
be no opportunity to defend unless and until the government
decided otherwise. The usual rules did not apply here, Charlie was
told. There was no UCMJ, no Constitution, no international law. "The
Department of Defense is detaining Mr. Hamdan," the General
replied, "as an unlawful enemy combatant. Article 10, UCMJ, does not
apply to Mr. Hamdan's detention." In effect, this was the Bush
Administration telling Charlie that the government had succeeded in
creating "the legal equivalent of outer space," where there was no
law.
It was about this time that Charlie and his colleague
Professor Neal Katyal from Georgetown Law School 20 decided that if
the government was not going to play by the rules as they
understood them, they would have to adopt a different strategy.
They would have to do something bold, something courageous. They
would bring a lawsuit to try to halt the commission proceeding at
Guantanamo on grounds that it had violated Hamdan's right to a
speedy trial.
Charlie and Neal had decided that such a course of action was
the only way to respond; otherwise their client might well serve a
life sentence in prison without ever having been charged with a
crime. They called us in February or March of 2004 and told us of
their plan to bring such a lawsuit naming not only the President of
the United States, but the Secretary of Defense and the entire chain
19. Uniform Code of Military justice, 10 U.S.C.A. § 810 (2010).
20. Neal Katyal is currently serving as the Acting Solicitor General in the Obama
Administration.
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of command responsible for the military commissions at
Guantanamo-all in the name of someone who had been a driver for
Osama bin Laden. I remarked later to Charlie, "I'm not sure this
should be considered a career-enhancing move from someone who
is a military officer in the United States Navy."
At the time, though, Charlie was adamant. "We need to sue
the President. We have the pleadings all set, a petition for writ of
habeas corpus. We'll ship them to you overnight. Can you file them
tomorrow in Seattle? Will you help us?"
In response, I said what any of you would say in similar
circumstances: "I have to run a conflicts check." Neal still finds this
hilarious, but I needed to think about what we were being asked to
do, and I needed to buy some time to think it through. Thinking
about it took us a month. After thirty days of getting comfortablenot just with the theory, but also with the venue-we filed the case
in Seattle. During those thirty days, my colleagues Joe McMillan and
Charles Sipos reworked the pleadings, transforming them from a
case that focused just on the government's failure to bring charges
and afford Hamdan a speedy trial to a much more comprehensive
challenge to the President's authority and his entire plan to try
dozens of suspects before military commissions at Guantanamo. Joe
and Charles had over time prevailed on Neal Katyal to broaden the
case into a direct challenge of executive power on the part of
President Bush, to test whether he, or any President, had the
authority to proceed in the manner President Bush had chosen.
I practice at a large firm. We have a lot of resources. So, in
March of 2004, 1 went to our file of form pleadings to find a writ of
habeas corpus suit against the President of the United States. I
couldn't find a thing. If you were to look in our form file today,
though, you will find a form pleading to bring an action against the
President of the United States, the Secretary of Defense, and
everybody in the command structure at Guantanamo. The petition
we filed was a direct challenge to the Chief Executive's authority,
testing whether he could prosecute Hamdan in the manner he had
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chosen. This case, frankly, had nothing to do with the guilt or
innocence of Hamdan. It had nothing to do with terrorism per se. It
had to do with executive power and the separation of powers in our
constitutional government.
Our position was that we had no problem with the
President's trying Hamdan, even convicting him. But we wanted him
to do it the right way, to proceed under the Uniform Code of Military
Justice, to proceed by court martial, to proceed in a federal court, to
proceed according to the rule of law and in conformity with the
Constitution and international law. It was the President's choice to
proceed or not, but if he chose to proceed, he couldn't make up his
own rules here. That was the essence of our federal lawsuit.
My law firm was very supportive. This was 2004, when the
country was still reeling from 9/11. No major law firms were
representing detainees back then, although in a few years every
major firm in America wanted one. This was three years before
Assistant Secretary of Defense for Detainee Affairs, Charles "Cully"
Stimson, called upon the CEOs of corporate America to fire those law
firms who would be involved with any case like this.21 Our firm made
its decision to get involved on behalf of a Guantanamo detainee
before doing so might have been considered a popular decision. And
it was not without risk. My partners read with interest the reports of
press-conference remarks about Perkins Coie by a Guantanamo
prosecutor saying what a shame it was that one of the United States'
major defense contractor's law firms was involved because three of
that company's employees had been killed in the airliner flown into
the Pentagon. But the firm stuck with the case and supported us.
21. Interview with Federal News Radio, January 11, 2007. After naming fourteen law
firms whose representation of detainees he considered "shocking," Mr. Stimson
went on to say, "I think, quite honestly, when corporate CEOs see that those firms
are representing the very terrorists who hit their bottom line back in 2001, those
CEOs are going to make those law firms choose between representing terrorists or
representing [legitimate businesses] . . . . And we want to watch that play out." See
Editorial, Unveiled Threats, WASHINGTON POST (Jan. 12, 2007), available at

http://www.washingtonpost.com/wp-dyn/content/article/2007/01/11/
AR2007011101698.html.
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When initially recommending that we accept the client, I had told
our firm management, "I guarantee you this case will get a lot of
publicity. But I can't guarantee you that any of it will be favorable."
Still, the firm said "yes" and never wavered. Our partners stayed
right with us for the duration. At one point, one partner said to me,
"We'll handle the calls; you handle the case." For that I will be
forever grateful.
VI
HAMDAN V. RUMSFELD

A.The Legal Theory
We had three legal bases for the federal lawsuit: a
constitutional theory, a federal statutory theory, and a theory based
on international law. The constitutional issue was simply this: Under
the Constitution, Congress is empowered to define what conduct
constitutes crimes and Congress has the power to create new courts.
The President does not have that authority, even by executive order.
The countervailing argument was that the President is Commander
in Chief, so surely during a time of war he can create a wartime court
or a commission to try those he alleges to be war criminals, and the
judicial branch should defer to the executive branch under such
circumstances. This was a variation on the result reached in the
World War II case, Ex parte Quirin, an assertion that during a time of
war the President, as commander of the armed forces, can do as he
wishes with enemies tried before military commissions. So President
Roosevelt had done with the Nazi saboteurs, who had been tried by a
military commission that the Supreme Court ruled was appropriate
during a time of war and in the midst of very real threats to our
nation's security.
The statutory basis for our suit was to urge the application of
the UCMJ, the body of statutory law that governs all military courtscommission processes-as well as courts-martial proceedings.
Kenneth Royall, the lawyer for the government in Quirin, became
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Secretary of the Army after World War 11. In that position, he worked
to draft the particular articles in the UCMJ that provided for due
process so that the departure from military practice that had
happened in Quirin would never happen again. He-who had
presided before the 1942 commission-felt it was a process that
needed revamping, and the result of his efforts was the UCMJ rules
we sought to enforce in 2004. Here it was sixty years later, and Mr.
Hamdan was relying on these same rules drafted by the government
in the aftermath of World War II, while the government sought to
treat Hamdan as we had treated the Nazis in Quirin before adoption
of the UCMJ.
The third legal basis for the Hamdan suit was international
law. It was our position that the Geneva Conventions must apply.
And we garnered tremendous support for this position from retired
military officers. Retired admirals and generals would file amicus
briefs with the Supreme Court, supporting our argument. Their
rationale was that if our service personnel get captured, they need to
be protected. Ifwe don't afford protection to those we capture, what
realistic expectation could we have that our soldiers and sailors
would be treated fairly if taken prisoner?
B. Filing in Seattle
We are often asked how the case came to be filed in Seattle as
opposed to some other location. After all, no party had a connection
to Seattle. The fact is that Charlie Swift and Neal Katyal had decided
to file this case in the Ninth Circuit well before they contacted us, and
Seattle happens to be in the Ninth Circuit. The reason for their
preference was that the federal judges in the logical venues-the
Fourth Circuit where the Pentagon and the Secretary of Defense are
located, and the D.C. Circuit where the White House and the
President are located-had already issued decisions that either
rejected outright the notion that our federal courts could exercise
jurisdiction over the prisoners held offshore at Guantanamo, or had
issued decisions expressing grave reservations about whether they
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could do so. But the Ninth Circuit had a case that went the other way,
holding that the federal courts could exercise jurisdiction over the
detainees and the operations at Guantanamo. 22 That is the real
reason Charlie and Neal had tracked us down earlier in the year.
They needed a lawyer in the Ninth Circuit, any lawyer in the Ninth
Circuit, because they felt that if they filed in Virginia or Washington,
D.C., the case would be summarily dismissed.
The position we took in alleging that venue was properly in
the Western District of Washington was this: Salim Hamdan had no
one who could act for him. His situation was that he had been locked
up and the key had been effectively thrown away. Hamdan's
relatives were incommunicado. They were unable to act for him and
he was unable to act for himself. We argued that Salim Hamdan
needed a "next friend," just as someone would who was in a coma,
for instance, or otherwise incapacitated and therefore unable to act
for himself. The petition we filed was not brought in the name of
Salim Hamdan. The petition that started this case was brought in the
name of Lt. Commander Charlie Swift, United States Navy, as Next
Friend of the prisoner, as the only person who had any ability to act
on behalf of Salim Hamdan.
For someone in the military, the rule is that legal residence is
established by identifying the last location where the individual was
on inactive status. Charlie Swift had been on active duty before
enrolling in law school, but he had gone on inactive status for the
three years he was living in Seattle, Washington, attending law
school. Upon graduating in 1993, he went back on active status and
left the area; but for purposes of establishing legal residence in 2004,
Charlie Swift's prior residence in Washington was controlling. That's
how we convinced the federal court in Seattle to exercise jurisdiction
over the petitioner and the respondents and to find that venue was
proper. If you were to retrieve the original Petition for Writ of
Habeas Corpus that we filed in April of 2004, you would find certain
exhibits attached to the pleading solely to establish that Charlie Swift
22. Gherebi v.Bush, 352 F.3d 1278 (9th Cir. 2003).
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was a previous resident of the Seattle area, including Charlie's voter
registration card in Washington, his Washington driver's license, and
other indicia of his having lived in the state for the entire period that
he was last on inactive duty.
C.The Hearing in Seattle
A Deputy Solicitor General showed up at the first status
conference that occurred in the trial court in Seattle, about thirty
days after we filed the petition. The Solicitor General's Office. I'm
told the Solicitor General seldom appears in any proceeding before a
case reaches the Supreme Court. The Solicitor General might
participate in a Court of Appeals case in its last stages if the case is
unusually important. But a status conference? In the trial court?
Thirty days after filing with nothing else scheduled on the docket?
Yet the Solicitor General's Office showed up on Day One of this case.
That is when we thought that maybe we had gotten their attention in
Washington, D.C.
The judge presiding in the federal court in Seattle, Robert
Lasnik, Chief Judge of the Western District of Washington, chose to
delay ruling on the merits because of the substantial conflict among
the circuits on whether he had personal and subject-matter
jurisdiction to proceed, a conflict that was already in position to be
decided by the Supreme Court. Three cases had been fully briefed
and argued earlier in the year and were then pending before the
Court: Rasul v. Bush,23 Al Odah v. United States,24 and Rumsfeld v.
Padilla.25 The Supreme Court's rulings in those cases would
determine whether our federal courts could exercise jurisdiction
over Guantanamo detainees.
Judge Lasnik nonetheless set a contingent trial date for
Hamdan. He observed that the Supreme Court would likely issue its
rulings by July, so he would set a trial date for September, at which
23. 542 U.S. 466 (2004).
24. 321 F.3d 1134 (2003), rev'd, Rasul v. Bush, 542 U.S. 466 (2004).
25. 542 U.S. 426 (2004).
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time we would go forward with Hamdan's case, assuming that the
Court did not rule as the government urged-to the effect that
Guantanamo was beyond the reach of our federal courts. Judge
Lasnik also noted in his order how appropriate it would be that we
would try this case six months hence in the new federal courthouse
in Seattle. The old federal courthouse, the Nakamura Courthouse, he
explained, had been the scene of so many important World War 11
constitutional cases involving the detention of Japanese Americans
during a time of war. Such cases that had "occurred in the aftermath
of the Japanese attack on Pearl Harbor in 1941" like Hirabayashiv.
United States, 26 and later Korematsu v. United States,27 he wrote,
"serve as constant reminders of how our country and our courts
must always remain true to the core principles embodied in our
Constitution, even in the aftermath of devastating attacks on our
people and even in times of war."2 8
Judge Lasnik preliminarily accepted our arguments and
planned to see the case proceed in his courtroom unless the
Supreme Court ruled in those pending cases that the Ninth Circuit
was wrong, that the Fourth Circuit was right, and that the federal
courts could not exercise jurisdiction in the Guantanamo cases.
Rasul v. Bush and Rumsfeld v. Padillacame out on June 28, the
last day of the Supreme Court's 2003-2004 term. The Court held that
the federal courts did have jurisdiction to exercise judicial oversight
of claims asserted by detainees at Guantanamo. That was the good
news. The bad news, as we saw it at the time, was that we lost Judge
Lasnik as our trial judge. As a result of these rulings, Hamdan's case
was transferred to Washington, D.C., where the Supreme Court had
ruled all Guantanamo cases would proceed.

26. 320 U.S. 81 (1943).
27. 323 U.S. 214 (1944).
28. Hamdan v. Rumsfeld, No. 04-CV-0777L (W.D. Wash. filed Dec. 11, 2004) at 8 n.4
(Order Granting Motion to Hold Petition in Abeyance).
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D.The District Court for the District of Columbia
In the fall, before the District Court for the D.C. Circuit, Judge
James Robertson was assigned to the case. We were pleased. Judge
Robertson was a former Navy officer. He knew military law. In
October 2004 Judge Robertson heard oral argument on our petition
for habeas corpus. Joe McMillan, Neal Katyal, and Lt. Comm. Swift
argued for Hamdan. Several weeks later, Judge Robertson granted
the relief we sought, and we won on all three legal grounds:
constitutional, statutory, and international. Judge Robertson entered
an injunction prohibiting the prosecution of Hamdan with the result
that the military-commission proceedings against him at
Guantanamo came to an abrupt stop and would remain enjoined.
Hamdan, of course, was down at Guantanamo when judge
Robertson ruled. Remarkably, he was standing before the military
commission at Guantanamo at the precise time Judge Robertson
issued his ruling in Washington, D.C., enjoining the proceedings. As
Hamdan stood with his lawyer Charlie Swift before the military
commission, the presiding officer of the panel was handed a note.
The panel recessed, came back, and the presiding officer said, "We've
been shut down by a federal judge in Washington, D.C. We are in
recess."
And the criminal prosecution at Guantanamo remained in
recess for some time-about nine months-until an expedited
appeal went before a three-judge panel of the D.C. Circuit, a panel
that included a judge by the name of John Roberts. In a nutshell, the
case was reversed on all grounds. All three grounds. The circuit court
ruled that the President had not exceeded his constitutional powers,
that the UCMJ does not require that a military commission follow all
the UCMJ rules, and that the Geneva Conventions do not provide a
judicial remedy for individual claims. The decision came out on a
Friday morning, July 15, 2005.29 We subsequently learned that later

29. Hamdan v. Rumsfeld, 415 F.3d 33 (D.C. Cir. 2005).
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that very evening Judge Roberts visited the White House and met
with President Bush.
The following Tuesday morning, July 19th, Judge Roberts was
nominated to become an Associate Justice of the Supreme Court. I
find that timing quite interesting, but I don't see anything wrong
with it. Judge Roberts followed the rules and acted appropriately. He
wasn't interviewed for potential appointment to the Court until after
his panel had decided the case. But I did think about it later, and it
gave me pause. We're suing the President. The President who is
making the appointment. And we are suing the President in a highly
visible case. Judge Roberts was clearly among those being
considered for the Supreme Court at the time. And we are expecting
him to rule in our favor? I'm not sure we had any chance with Judge
Roberts. The truth is that we had none, regardless of his prospects
for nomination to the Court. He would have ruled exactly the same
way if he had not been on the "short list" and even if he had been
considered a noncontender for the position. He was obviously
extremely well qualified and, in my view, he decided our case in the
D.C. Circuit entirely on the merits as he saw them and without any
concern about how the case would affect his potential nomination.
But the timing was interesting. I think you will agree.
E. The U.S. Supreme Court
We immediately petitioned for certiorari, and later that year
the case was accepted for review by the Supreme Court, after having
been passed over in conference for several consecutive weeks. Neal
Katyal would argue the case. This would be Neal's third argumentnot his third argument in the Supreme Court-his third argument in
any court of any significance, period. His first had been before Judge
Robertson in the District Court, his second had been before the D.C.
Circuit, and this, the argument before the Supreme Court, would be
his third. Neal is a brilliant lawyer and he now has abundant
experience in arguing appeals before the highest court in the land.
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But at the time our cert petition was granted, he was a little short on
courtroom experience.
I am informed that the people who do this work-Supreme
Court practice-schedule a couple of moot-court sessions to
rehearse their arguments. Neal did eighteen. Seventeen of them were
not great. I watched his first and his eighteenth, the latter on the day
before the actual argument before the Court. It was excellent, and as
soon as he had finished I asked my colleagues, "What am I missing?"
It was absolutely terrific, I thought. But given the reports I had been
receiving, my first reaction was, "Oh, I'm just so far removed at this
point that I can't tell that it was a bad argument." But my colleagues
who had been watching the previous moot-court exercises said,
"You're not missing anything. He's never been that good." And I said,
"Uh-oh. We did one too many."
But the next day before the Supreme Court, Neal was was
even better, and his command of the argument was close to flawless.
The Court was quite engaged. My favorite question was from Justice
Souter, who was astonished that the government would take the
position that the Suspension Clause had been invoked to suspend the
right of habeas corpus without formality. As there had been no
announcement, Justice Stevens asked the Solicitor General whether
he thought that Congress had suspended the "Great Writ"
inadvertently. Solicitor General Paul Clement conceded that there
had been no conscious suspension by Congress. 3 0 To those of us in
the courtroom, Solicitor General Clement's response to Justice
Stevens' question seemed to irritate Justice Souter. "Isn't there a
pretty good argument that a suspension of the writ [by] Congress is
just about the most stupendously significant thing that the Congress

30. Clement said, in response to a question from justice Stevens, "If the question is,
am I taking the position that Congress consciously thought it was suspending the
writ [of habeas corpus]? [Tlhen I would say no." http://www.oyez.org/cases/20002009/2005/2005_05184/argument. Clement later said his point wasn't
inadvertence, but that Congress hadn't "incant[ed] any magic words" to suspend the
writ, just as it need not (Justice Scalia offered) in establishing a procedure to
suspend the writ in a state of invasion or insurrection. Id.
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of the United States can take? And thus we ought to be just a little bit
slow to accept your argument that it can be done from pure
inadvertence?" 31
We interpreted the exchange between Justice Souter and the
Solicitor General as a positive sign. Much of the government's
argument relied heavily on the notion that Congress had successfully
suspended any right of Hamdan to petition for habeas corpus relief
by including a "jurisdictional strip" in the 2005 Detainee Treatment
Act (DTA), legislation enacted after the Supreme Court had granted
cert. In short, the government argued that the Supreme Court, having
previously decided to hear the case, no longer had the ability to
decide it. Indeed, in January 2006, just three months before oral
argument, the government filed a motion to dismiss Hamdan's case
in the Supreme Court, urging the Justices to rule that Congress had
effectively taken away their jurisdiction, requiring that the appeal be
dismissed. Though our team was concerned, and some members of
the team were absolutely convinced that as a result of the DTA our
case would never be heard, the motion resulted in a ruling by the
Court that simply added thirty minutes to the oral argument in
March. The case would be heard. The issue of jurisdiction was
debated vigorously the day of the oral argument, but by then Justice
Souter and most of his colleagues seemed more than ready to
address the merits of the appeal and not be deterred by the
proposition that Congress had revoked their power to do so.
We thought the arguments went pretty well on March 28.
Then we waited. Knowing that the Court does not provide the parties
any advance notice as to when a case will be decided, we had no idea
when the opinion would be released. We were aware, however, that
many of the most difficult and thorny cases traditionally tend to be
decided toward the end of the term. We also were cognizant that the
Justices work very hard to complete all of their opinions before the
summer recess, typically releasing the last of their decisions by the
end of June or in early July. So, in late May and throughout the month
31. Id.
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of June, Charlie Swift and Neal Katyal would go to the Supreme Court
every day the Court was in session, and they would sit in the
courtroom waiting to hear if Hamdan v. Rumsfeld would be one of the
opinions released that day. They made a lot of trips to the Court.
Back in Seattle, we typically would receive an e-mail or a cell-phone
call in the late morning our time. "Not today" was the usual message.
Then on June 28, 2006, precisely three months from the date
of oral argument, Chief Justice Roberts announced from the bench
that the Court would release the decision in Hamdan v. Rumsfeld the
next morning, which would be the final day of the term. Charlie and
Neal were present and heard the announcement. They immediately
let us know that we had twenty-four hours to get to Washington, D.C.
We were plenty excited. My colleagues Joe McMillan and

Charles Sipos, the two Perkins Coie lawyers responsible for our input
into the Supreme Court briefing, managed to get to Washington, D.C.,
in time for the hearing the next day. Not many flights were available
because of upcoming Fourth of July travel congestion, but they were
able to book a flight through Las Vegas and Baltimore-an overnight
journey that got them to the Court by 8:00 a.m. They, along with
Charlie and Neal, were sitting in the front row when the Justices took
the bench. (I stayed in Seattle, but I watched the Internet and

television nonstop beginning at 5:00 a.m.)
The night before, on my way to visit a family member in the
hospital, I had briefly stopped by a reception, where I saw Judge
Lasnik. He grabbed me as soon as he saw me and said, "Why aren't
you in D.C.? The Chief Justice announced earlier today that the
Court's opinion in your case is going to be released tomorrow
morning." I quickly explained why I couldn't leave town, and then he
asked, "What's the decision going to be?" Although I don't usually
predict the outcome of a case, I said, "We are going to win, 5-3, and
Justice Stevens will deliver the opinion of the Court."
My reasoning was simple, albeit audacious. I had always
thought the most likely outcome would be a 4-4 tie, anticipating that
the deciding vote would be removed from the equation when the
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Chief Justice recused himself for having participated in the Circuit
Court decision below. If tied, if neither side prevailed, the Court
would not issue an opinion. A tie would of course not affect the
Circuit Court's decision, and that would be a bad result for us. But
when Chief Justice Roberts announced that the Court would issue an
opinion, it indicated that the votes were not tied-that one of the
parties would prevail. And, reading the tea leaves from the questions
asked at oral argument, I could not identify a fifth vote for the
government on an eight-Justice Court. That caused me to start
thinking that we had won.
Why predict that Justice Stevens would write the opinion?
Earlier that month, Charles Sipos had strolled into my office one day,
saying, "Harry, you know the Yamashita case, the World War II case
we always cite?" In Yamashita the Court upheld the execution of an
enemy soldier tried before a military commission in World War 11.32
Though it was true that we often cite it, we cite only the dissenting
opinion, and that for the proposition that the Court had erred in
upholding the military commission, which had found General
Yamashita guilty and sentenced him to death. In his dissent, Justice
Rutledge wrote that we must never lose sight of the need to maintain
our sense of due process and our obligation to preserve the rights of
the accused, particularly in times of threats to our national security,
particularly when the prospect of future attacks on our nation might
cause us to stray from our founding principles. 3 3 "Guess who clerked
for Justice Rutledge after returning from his service as a naval officer
in the Pacific at the end of World War II?," Charles asked. "No idea," I
said. "Ayoung lawyer by the name of John Paul Stevens." That was
not a bad omen. Knowing that the Chief Justice would not
participate, we quickly figured that if Justice Stevens was in the
majority, by virtue of his seniority on the Court he would have the
ability to assign who would write the opinion. Our guess was that he
would write it himself.
32. Yamashita v. Styler, 327 U.S. 1 (1946).
33. Id. at 41 (Rutledge, J., dissenting).
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We thought that March 28, 2006, had been a pretty good day,
but June 29 would turn out to be even better. Joe and Charles later
reported that Justice Stevens had in his grip the largest stack of
papers of any Justice as he and his colleagues emerged from behind
the velvet curtains. Chief Justice Roberts indicated that Justice
Stevens would deliver the opinion of the Court in Hamdan v.
Rumsfeld. It would indeed be a 5-3 decision to overrule the Circuit
Court and effectively reinstate the ruling of Judge Robertson of the
District Court. We had prevailed on all three groundsconstitutional, statutory, and international. Once again, the
prosecution of Hamdan-and this time the prosecution of all other
detainees at Guantanamo, as well-was halted.
Justice Scalia, dissenting, chose to sign his opinion by
departing from the traditional refrain, "For the foregoing reasons, I
respectfully dissent." Justice Scalia chose to omit the word
"respectfully," a gesture that some suspected was designed to
demonstrate the depth of his disagreement with the Court's majority
ruling.34 Justice Thomas, also dissenting, used the occasion to read
his dissent from the bench, something he seldom, if ever, had done
before.
Once again, the story was front-page news around the world.
Once again, our federal courts had intervened in the executive's plan
to try alleged war criminals before an untested and unusual wartime
court whose procedures lacked the fundamental rights of due
process afforded the accused in any other American courtroom. Yet
nothing really changed for Hamdan. He was still in his cell at
Guantanamo. His conditions of confinement were the same. He was
back to where he had been before we filed the case; he continued to
be held without charge, with no chance of being released, serving a
sentence of indefinite incarceration, without an opportunity to
defend or prove himself not guilty. The Department of Justice
allowed us a rare phone call to Guantanamo the day the Supreme
Court ruled, so we could deliver the news to Hamdan. We were
34. 548 U.S. at 678 (Scalia, J., dissenting).
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elated. He was unmoved. At one point, I believe it was Neal Katyal
who said, "Salim, you won. You should be very happy. Your name is
going to be in our law books forever. Hundreds of years from now
law students will still be reading your name." Hamdan dryly replied,
"Maybe I change my name-I just want to go home."
The case, important as it was, did little for Salim Hamdan.
The Supreme Court case had nothing to do with Hamdan's guilt or
innocence. It had nothing to do with resolving whether Hamdan
would ever be released from Guantanamo. Nor did it have anything
to do with terrorism. It had to do with executive power and whether
the President had exceeded his authority under the Constitution in
violation of military law and international law. Former Acting
Solicitor General Walter Dellinger has said, "Hamdan is simply the
most important decision on presidential power and the rule of law
ever. Ever."35 That was well and good, and we certainly agree that it
was an important case for our country. Had it gone the other way, it
could have had devastating consequences for Salim Hamdan. But as
the "winner," Hamdan experienced no change in his day-to-day
existence. And that was very demoralizing for him.

VII

THE MILITARY COMMISSIONs ACT OF 2006
During the summer of 2006, the White House was
experiencing a bit of shock and awe over the Supreme Court
decision. The Court's affirmation that the Geneva Conventions
applied to those being held at Guantanamo was considered by the
Bush Administration to be even more crippling than the Court's
dismantling of the military commissions. Both the White House and
the Department of Defense had placed a large bet on the assumption
that the Geneva Conventions were inapplicable to the activities at
Guantanamo. Now, having been told by the Supreme Court that
35. Walter Dellinger, A Supreme Court Converstation:The Most ImportantDecision on
PresidentalPower,Ever, SLATE (June 19, 2006) http://www.slate.com/id/2144476/
entry/2144825.
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Geneva did apply, Vice President Cheney, Secretary of Defense
Rumsfeld, Counsel to the Vice President David Addington, and the
other sponsors of the Military Order and the protocol for
interrogation at Guantanamo had reason to be concerned. If the
Geneva Conventions applied, then much of what the government had
ordered and authorized at Guantanamo was in violation of the laws
of war, and those individuals who were responsible could
themselves be prosecuted and found to have violated the law.
Yet the White House was undeterred in its effort to move
forward with the commissions. In the fall of 2006, President Bush
went back to Congress and did what the Supreme Court said he
should have done in the first place: obtain congressional
authorization for the creation of the military commissions at
Guantanamo. The Military Commissions Act (MCA) was enacted in
October, less than four months after the Supreme Court's ruling in
Hamdan v. Rumsfeld, and it was a direct legislative response to that
ruling. The MCA expressly authorized the use of military
commissions and allowed the President to proceed with his plan to
try prisoners taken into custody in the so-called war on terror at a
remote courtroom located offshore. Although the MCA was an
improvement over the Executive Order of 2001, it was far from
perfect. Gaping holes remained in what we would ordinarily
consider adequate due process, reasonable exclusions of unreliable
evidence, and procedural safeguards designed to ensure the accused
a fair trial. In fact, the rules and procedures were not even written at
the time the MCA was passed, and the Administration and the
Department of Defense would scramble in the months following
enactment to draft rules before the proceedings actually
commenced.
It is fair to say that with passage of the MCA some movement
had occurred in the direction of extending rights for the accused.
Hamdan could no longer be removed from the courtroom during his
trial, and he now had the right to see the evidence used against him.
But the MCA maintained procedural and substantive compromises of
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the rights that the accused would enjoy in any other type of
prosecution, whether it be in federal court, state court, or a courtmartial proceeding. For example, hearsay evidence was
presumptively admissible, and contrary to how hearsay is usually
treated-with the burden of showing its reliability being on the
party offering its admission into evidence under the MCA the
burden was on the party resisting its admission into evidence to
show that it was unreliable.
A. Hamdan v. Rumsfeld Remanded
Hamdan's habeas challenge to his ongoing detention was
remanded from the Supreme Court to the D.C. Circuit "for further
proceedings," then directly, once again, to Judge Robertson on the
D.C. District Court. 36 The judge construed the government's posture
calling the passage of the MCA to the court's attention as a motion to
dismiss Hamdan's habeas challenge, a motion based on the MCA's
retroactivity and its provisions stripping federal courts of
jurisdiction over the habeas petitions of Guantanamo detainees.3 7
Hamdan's defense team was still in place, but following the Supreme
Court ruling, there had been a few shifts in the lineup. Charlie Swift,
having retired from the Navy, had taken a teaching position at Emory
University Law School, so he was no longer as active in the
proceedings that followed.38 Though he ultimately did not

36. Hamdan v. Rumsfeld, 464 F. Supp. 2d 9 (D.D.C. 2006).
37. Id. at 10 ("The remand order contained no instructions, nor was it clear what
proceedings, if any, would be possible-for, by that time, the President had indeed
'return[ed] to Congress,' and he had asked Congress to strip the federal courts of
their jurisdiction to hear any habeas petitions of the Guantanamo detainees.")
(quoting Hamdan v. Rumsfeld, 548 U.S. at 636 (Breyer, I., concurring); see Military
Commissions Act of 2006, § 7, 120 Stat. 2600 (codified at 28 U.S.C. § 2241(e) (2008).
The action before Judge Robertson had been initiated by the government's filing, "in
each of the 181 Guantanamo habeas cases pending in [the D.C. District Court,] a
Notice of Military Commissions Act of 2006, highlighting the jurisdiction-stripping
and retroactivity provision of the Act." 464 F. Supp. 2d at 10.
38. Having been passed over for promotion twice, most recently just after the
Supreme Court ruling in Hamdan v. Rumsfeld, Charlie was required by regulation to
separate from the service and leave the military.
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participate in the criminal defense of Hamdan before the military
commission, Neal Katyal, who had been so instrumental in the
federal litigation leading up to and before the Supreme Court,
continued as part of the defense team in subsequent federal
litigation, working closely with my colleagues Joe McMillan and
Charles Sipos. Together they opposed the government's motion to
dismiss based on their contention that the freshly enacted MCA was
unconstitutional. That petition was dismissed summarily: Judge
Robertson held that he was without subject-matter jurisdiction to
determine the MCA's constitutionality.3 9 Our appeal of that dismissal
to the United States Court of Appeals for the D.C. Circuit was stayed
pending the Supreme Court's ruling in Boumediene v. Bush.40
B. Hamdan Charged Under the Military Commissions Act
Hamdan v. Rumsfeld was concerned with executive power
and whether this President-or any President-could establish his
own system of criminal justice by unilateral order and just make up
the rules as he went along. It had little to do with Hamdan's own
culpability. But once the MCA was passed and the rules for
prosecution were in place, Hamdan was charged anew with crimes
against the United States, and the case was quickly put back on
track-this time, on a fast track. Hamdan was charged for the second
time in April of 2007-again, he was one of a mere handful of
individuals charged.
Hamdan was charged under the MCA with two counts of
crimes against the United States: conspiracy to commit terrorism
and material support for terrorism. The first charge, conspiracy, was
extremely serious. Hamdan was alleged to have been a coconspirator
with Osama bin Laden, Saif al Adel, Dr. Ayman al Zawahiri,
Muhammad Atef-all really bad characters responsible for terrible
acts of terrorism, including the 1998 bombings of the United States
Embassies in Tanzania and Kenya, the bombing of the USS Cole in
39. 464 F. Supp. 2d at 19 n.16.
40. 553 U.S. 723.
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Aden Harbor, Yemen, and the attacks of 9/11 in Manhattan,
Pennsylvania, and Washington, D.C. According to the charges,
Hamdan was as fully responsible for the planning and execution of
those horrible acts-attacking civilians, attacking civilian objects,
murder in violation of the law of war, destruction of property in
violation of the law of war, and terrorism-as those who had
actually perpetrated them because he was deemed to be a member
and an associate in a common criminal enterprise, al Qaeda.
The second count with which Hamdan was charged was
material support for terrorism. Hamdan was alleged to have
provided his services as a driver and himself as a body guard for bin
Laden in support of the terrorism that others had committed. As
drafted in the MCA, material support for terrorism is defined
broadly. The Act imposes criminal liability on anyone who has
provided some type of support to another person who has engaged
in terrorism, even if the accused was not involved in the terrorist
acts. Having driven bin Laden, Hamdan was very likely to be
convicted of material support, even though his driving had not had
anything to do with the terrorist attacks of which bin Laden was
guilty. Given the breadth of the offense, we understood that Hamdan
would likely be found guilty of material support unless we could
demonstrate that the charge itself (like the offense of conspiracy)
was not a violation of the law of war subject to the jurisdiction of the
military commission, even though it was a domestic crime that could
be prosecuted in a federal court in the United States. Absent that, a
conviction on material support was almost inevitable because
Hamdan had driven bin Laden, and he had admitted to having driven
bin Laden. But we did believe the evidence would show that Hamdan
was not a coconspirator with bin Laden, and that he wasn't a
terrorist.
C.Hamdan's Defense Team
That same April we flew to Guantanamo and met Hamdan for
the first time. At my first meeting with him, he asked me why Iwould
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agree to represent him for free, why I wanted to get involved. I gave
him an answer that probably should have disqualified me and thus
have caused him to move on to the next candidate. By this time,
given the visibility of the Supreme Court case, Hamdan could have
had his choice of any number of experienced and much more
prominent civilian lawyers. In answer to his question, I said, "It
really doesn't have much to do with you. I'm interested because it is
so important for our nation to do this right, to proceed in an orderly
way and a fair way, as we go about trying to dispense justice to those
accused of being our enemies." After I finished my explanation,
Hamdan said simply, "OK." I have always wondered whether our
interpreter, Chuck Schmitz, had perhaps exercised his discretion in
translating my response such that Hamdan would not be dissuaded
from approving me as his defense counsel.
Chuck Schmitz, by the way, is probably the most valuable
player among all the members of our team because he knows
Hamdan best, he has spent the most time with him, and he has a
relationship with Hamdan than none of the rest of us could ever
develop. Anytime any one of us had to speak with Hamdan, Chuck
had to be present. Anytime any one of us wanted to go to
Guantanamo, Chuck had to go too. His Arabic language skills were
the most competent of any interpreter at Guantanamo, and our judge
would regularly defer to Chuck rather than to the official courtroom
interpreters. Chuck is also an expert on Yemen and Yemeni culture,
having lived in that country for extended periods. Hamdan trusted
Chuck when the rest of us struggled to make a connection. Hamdan
treated Chuck as family, while maintaining a much more wary
attitude toward the lawyers-an attitude that occasionally would be
downright confrontational or totally noncommunicative. In
explaining how he felt about Chuck Schmitz, Hamdan once told the
Toronto Star, "Chuck is not American. He is Yemeni." That is quite a
credential for a non-Arab U.S. citizen who grew up in Marin County,
California.
As early as January 2007, we had heard unofficially that once
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the rules and regulations for proceedings under the MCA were
drafted, Hamdan would be recharged under that Act, and we had
been asked, even then, to consider participating for the first time in
the criminal case at Guantanamo. The Chief Defense Counsel for the
Military Commissions, U.S. Army Colonel Steven David, 41 and his
Chief Assistant Defense Counsel, Michael Berrigan told us, "You guys
have done a great job in the federal-court case, and before the
Supreme Court; you're the gold standard; we need you down here."
Mr. Berrigan was even more effusive: "You remember that movie
MASH," he said, "where the 'pros from Dover' are flown to Korea in
order to perform surgery on the General's son? Well, heck, you guys
are the pros from Dover." Flattered, but not fooled, I expressed my
reservations. I was not completely comfortable venturing into the
murky world of the military commissions, given our limited
experience and decided lack of expertise in the areas of military
trials and criminal defense. I was particularly reluctant, knowing that
we would be without Charlie Swift, someone who had abundant
experience in both those fields. Whoever represented Hamdan
would be heavily reliant on Charlie's replacement as detailed
military defense counsel. I told Col. David and Mr. Berrigan that we
would need the best military lawyer they could find to assist us on
the case.
In the fall of 2007, Colonel David and Mr. Berrigan phoned.
"We think we have found the guy you want. We think he's the right
41. Colonel David was a reserve officer in the Army, called up to serve as Chief
Defense Counsel. He was a very conservative Republican, an elected trial judge from
Boone County, Indiana. Perhaps someone thought his profile was such that he would
not be a very effective or enthusiastic leader of the line officers and civilian
attorneys who would be responsible for the defense of the Guantanamo detainees.
Any such assumption would prove to be remarkably off target Colonel David and
Mr. Berrigan were two of the most inspiring and effective leaders you can imagine.
They oversaw our efforts and the efforts of all the defense lawyers in all of the cases,
and they protected us and looked out for us in ways that we probably will never
even know. In October 2010, Col. David was appointed by the Governor of Indiana to
the Supreme Court of Indiana where he serves today with the same distinction and
ability that we saw in both him and Mr. Berrigan throughout the many ups and
downs of our service as Hamdan's defense counsel.
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guy. He is young, only thirty-one years old, but he is good, very
good," they said. "His name is Brian Mizer, he's a Navy JAG officer,
and he's got trial experience and he's argued more appeals before
the Court of Appeals for the Armed Forces than any active service
member, any branch of the military." They went on to explain that
they envisioned Brian as someone who could train on the Hamdan
case with some of us more-experienced trial lawyers, that he could
provide the much-needed military and criminal-defense expertise,
and that by the end of the case he would be ready to be appointed
lead defense counsel in a subsequent Guantanamo prosecution. Joe
McMillan and I talked it over, looked at Brian's r6sumb, and made the
decision. We called Col. David and Mr. Berrigan and said, "OK, let's
get Brian on the team." Shortly thereafter Lt. Commander Mizer was
appointed detailed military counsel for Hamdan. That, too, was a
good day for Hamdan, and a good day for us. It was the beginning of
a wonderful friendship, and Brian's entrance into the case had a
significant impact on how we would fare at trial.
It took us several months before we were able to meet with
Brian and to officially welcome him to the team, but his arrival was a
great blessing and his involvement made a huge difference. And,
although we did not know it at the time, we ultimately did not lose
Charlie Swift as a member of the defense team. To his great credit,
Charlie stayed on after he left the service, working for free and
paying his own expenses while teaching at Emory. He participated in
the case in 2007 and 2008 alongside us as civilian pro bono counsel.
That was the lineup of trial lawyers for the criminal case-Brian
Mizer, Charlie Swift, my partner Joe McMillan, and me. Our colleague
at Perkins Coie, Charles Sipos, who had been such an important
contributor to the federal-court case, had been hired for a Ninth
Circuit Court of Appeals clerkship in mid-2007, which effectively
took him off the case through the trial.
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VIII
PRETRIAL PROCEEDINGS IN UNITED STATES V. HAMDAN

In a continuing effort to keep as much distance as possible
between the commission proceedings and any of our federal courts,
the military commission convened for U.S. v. Hamdan would not

conduct any proceedings within the United States. This meant the
series of pretrial hearings and motions heard from June 2007
through May 2008 involved trips to Guantanamo on each occasion.
We filed what we considered to be a number of meritorious
motions challenging certain evidence, admissions made by Hamdan,
and aspects of the proceedings themselves. We did not fare very
well, with the exception of a motion that Brian drafted and argueda challenge to the continuing role of the Legal Advisor to the
Convening Authority, an Air Force General, for his having exerted his
command influence over the discretion exercised by the prosecutors,
who were lower-ranking officers. As a consequence, the Military
Judge, Captain Keith Allred of the United States Navy, removed the
Legal Advisor from any further involvement in the case against
Hamdan.
But our other motions were almost all denied, with Judge
Allred explaining in detail that Hamdan was not entitled to the relief
requested because the Constitution and other procedural and
evidentiary safeguards did not apply to the prosecutions at
Guantanamo. In one order denying a motion to suppress, Judge
Allred wrote that, admittedly, "[t]he result in this case is at odds with
what would normally obtain under our law." Under other
circumstances, in a criminal trial in American courts "an accused
who was questioned before trial, without warning regarding his
right to remain silent, could not later be prejudiced by the admission
of those statements against him." 4 2 But things were different at
Guantanamo, even under the MCA.

42. United States v. Hamdan, Ruling on Motion to Suppress Statements of the
Accused, June 6, 2008.
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At the final hearing before the trial, something unexpected
happened. Hamdan grabbed the microphone and interrupted the
proceedings. Speaking in Arabic translated and broadcast from
speakers in the ceiling, Hamdan asked Judge Allred if he could be
heard. Hamdan did so with great grace and dignity, and with
politeness and respect. But his words were startling. He said, "Your
Honor, this is Hamdan. I am speaking to you. May I-may I speak to
you for a few minutes?" Judge Allred responded, "Yes, you may."
Then Hamdan said, "The animal has rights or not? Can you answer
me please?" Judge Allred was perplexed. What Hamdan meant was
that he had been at Guantanamo a long time, more than six years,
and he knew that the animals on the Navy Base were protected.
There were signs posted to the effect that feeding the iguanas or the
manatees was an infraction, and there were rules about not harming
the animals. Hamdan wanted to know, "What about the rest of us,
why don't we have rights like the animals?" He told Judge Allred that
he felt he could not get justice, and he intended to boycott his trial.
The next morning, Hamdan resumed his conversation with
Judge Allred, saying, "Last night I told you that I did not want to come
to this court because there is no such thing as justice here. The law is
clear. The law in America is clear. The international law is clear." To
his great credit, Judge Allred continued to listen to Hamdan and
continued to engage in this dialogue. What transpired was one of the
more remarkable exchanges I have ever witnessed in a courtroom.
Explaining how the American government had treated him, Hamdan
held up a piece of blank white paper and said to Judge Allred, "If you
ask me what the color of this paper is, I will tell you the color is
white. You say, no, it's black. Isay white. You say black. Isay, fine, it's
black. Then you say, no, it's white. This is the American government.
Do you understand what I have just said, your Honor?"
For his part, Judge Allred did his best to keep Hamdan from
dropping out-refusing to participate in his trial. Over the next
thirty-five minutes or so, Judge Allred, a career military officer,
reasoned with the prisoner, an accused enemy of the United States.
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Hamdan continued to treat Judge Allred with respect, while trying to
explain why he could not respect the United States' system of justice
at Guantanamo. Hamdan said, "These words are not directed to you
personally; I am talking about the American government.

. .

. If you

want to try me, you can try me before the civil law, with any law that
is recognized. It has been four years now that we are in this court....
We fought to the Supreme Court and the Court made a decision.
Then the government went to the Congress, and they changed the
law. Why did they change the law? Just for my case?"
That was, in our view, pretty perceptive for a foreign national
with a fourth-grade education. He had won in the Supreme Court,
and the United States Congress had simply changed the law to put
him back in the position he had been in before the Court ruled.
Judge Allred responded, "I understand your frustration, Mr.
Hamdan. I know that you have been held as a detainee for six or
seven years now. I know that the government has tried three times
to try you for the offenses it believes you committed. Twice they
have done it wrong.... I believe you are entitled to a fair trial. I want
you to have a fair trial." Hamdan was unconvinced. Judge Allred
continued, "Mr. Hamdan, I think you should have great faith in
American law because you have already been to the Supreme Court
of the United States.. .. And the Supreme Court of the United States
said to the President of the United States, you cannot do that to Mr.
Hamdan. And you were the winner. Your name is printed in our law
books. You beat the United States once in our system with these
attorneys that are here with you today."
Hamdan listened to Judge Allred, but he was not to be
persuaded. Their talk ended with Hamdan announcing again that he
would boycott any further hearings as well as the trial. He spoke
deliberately but calmly, explaining that he did not blame Judge Allred
but that he distrusted the U.S. government. He finished by saying
that he was instructing his lawyers not to speak or put on a defense
in his absence and that he was not coming back. This, of course, was
the worst possible news we could have received on the eve of trial.
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He said, "I refuse to participating in this and I refused all the lawyers
that is presiding on my behalf and I don't allow my-all lawyers to
talk without my presence. Thank you and I'm sorry." Then, at his
request, he was escorted back to his cell. He refused to meet with us
that night, saying that if we tried to see him, he would cause a
disturbance.
The next morning we appeared in court to argue the last of
the pretrial motions, but Hamdan remained in his cell and did not
appear. Judge Allred asked how we intended to proceed. We told him
that we had spent much of the preceding night analyzing the
situation and, while we were convinced that we could speak for our
client so long as we were not terminated as his counsel, on this
morning we were choosing not to speak. We did not want to alienate
Hamdan further by disregarding his instructions. The government
argued several motions that day, and we sat silent, electing to rest on
the written briefs. And later, again, Hamdan refused our visit.
After the court recessed for the day, we boarded the plane

back to the United States, not knowing whether our client would
attend the trial, unsure whether he would fire us if we tried to put on
a defense, and feeling that we could not possibly succeed at trial a
few weeks hence, when our client would face a life sentence but
refuse to contest the charges against him.
At this point we were less than a month away from trial. We
spent the next few days preparing a motion to stay the trial in order
to have Hamdan evaluated by a psychiatrist, to determine if he was
competent to make the decisions to boycott the trial and to instruct
his lawyers not to defend. Judge Allred agreed to put off the trial
until early July, but no further. We then received a series of seven or
eight letters that Hamdan had written, advising us that he was firing
his military counsel, Lt. Commander Mizer. Curiously, he said
nothing about his civilian lawyers.
In late May we received a call from Col. David. He said, "You
need to go back down there and talk to him. You need to try one
more time to convince him to cooperate and allow you to defend."
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Joe McMillan, Brian, and I scheduled a return trip to Guantanamo for
early June. The day before we left Seattle, my wife came into our
library at home where I was working and said, "I'm baking a cake. A
cake for you to take to Hamdan." I thought, "What is she talking
about, taking a cake to Guantanamo?" All I could think about were
those old cartoons in which someone bakes a cake to take to a
prisoner and hides a file in it that the prisoner can use to cut the bars
in his cell. I thought this was a bad idea. But my wife was adamant. "I
found a recipe for a Yemeni honey cake on the Internet. It's called
bint al sahn. I'm going to the grocery store, then I'm baking the cake,
and you are taking it to Hamdan." I sat back down at the computer
and sent an e-mail to Professor Schmitz. "Do you know what bint al
sahn is?" I wrote. Chuck wrote back, "Yes, of course, that's the
traditional Yemeni honey cake. Why?" I wrote back, "I'm bringing
one for Salim. My wife is going to try to bake one." Chuck responded,
with authority, right away, "That's really stupid. That's crazy. We will
never get it in the prison. It's like mixing a martini in Seattle, putting
it in your suitcase, hoping it doesn't spill over two days of travel, and
then trying to sneak it into one of the most heavily guarded prisons
in the world. Forget it, Harry." I wrote back, "I understand, but
you've never met Gail, have you, Chuck? I will be bringing bint al
sahn."
I took the cake. We got it into the prison. How? I'm not sure.
We gave it to Hamdan. He studied it, and then he tasted it. He took a
few more bites. Finally, through the interpreter I asked, "How is it?"
Hamdan said, "It is different than home." Time went by. He took a
few more bites. I asked again, "Does it taste good?" Hamdan said, "I
do not wish to insult your wife." More time went by. He finished the
rest of the cake, and it was not small. Then he said, "You please tell
your wife, it was the best bint al sahn I've had in seven years."
In Hamdan's culture, you never talk business when you first
meet. We would often spend two or three days before we could talk
about anything substantive, and this was no exception. On the third
day of our visit, Hamdan finally agreed to discuss his upcoming trial,
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the only subject we had come to discuss. We talked about what the
likely outcome would be if he boycotted the trial. We talked about
what his family would want him to do. At last, he agreed that we
could defend him and that he would participate at trial. I pushed for
more. "Ineed Mizer, Salim, I can't do this without Mizer. We need the
guy in uniform. Everyone else in the courtroom is going to be in
uniform." Hamdan exploded, "OK," he yelled, "Mizer can come back."
Brian was with us on the island, but he had not gone on any
of the visits to see Hamdan because of the letters we had received
indicating that he had been terminated. That evening when I
returned to the barracks, I told Brian he was back on the team. I am
not sure he was immediately thrilled, given the roller coaster we
were on, but he was game, and he immediately threw himself back
into the case.
One more development threatened our trial date. On June 12,
2008, the Supreme Court issued its decision in Boumediene v. Bush,4 3
ruling narrowly that the writ of habeas corpus applied at
Guantanamo and thus breathing life into our previously dismissed
arguments that the Constitution should govern all aspects of the
proceedings at Guantanamo. We immediately informed Judge Allred
of the ruling and of our position that he needed to redecide all our
pretrial motions in light of the Supreme Court's recent guidance. He
had already read the opinion himself, and he agreed that he needed
to reconsider all the motions previously argued and on which he had
issued rulings. But he rejected our request that he put the trial over
to September. Instead, he said he was going to hold to our trial date
of July 21, but he would add a week prior for consideration of the
motions. We were instructed to have our motions rebriefed in a
matter of days, and he would schedule hearings from Monday
morning, July 14, through the entire week preceding trial to hear
oral arguments on all of them. That was just what we did not need,
losing a full week of precious preparation time for the trial, with only
four weeks to go.
43. 553 U.S. 723.
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The Supreme Court's ruling in Boumediene also had gotten
the attention of United States District Judge Robertson in
Washington, D.C., the judge who had ruled in our favor in 2004 in the
first action we brought against the President and the Secretary of
Defense, and who in 2006 had dismissed Hamdan's habeas petition
based on the federal courts' lack of subject-matter jurisdiction under
the MCA.44 Now that the Supreme Court had ruled in Boumediene
that the provision of the MCA purporting to deprive our federal
courts of the ability to hear detainees' habeas petitions was
unconstitutional, we filed a motion before Judge Robertson, asking
him to temporarily halt Hamdan's upcoming trial. Judge Robertson
immediately held a status conference and inquired about our trial
date before the military commission at Guantanamo. When we told
him the trial date was July 21, he told us to get our briefs in order: he
would conduct a hearing on our motion on the preceding Thursday,
July 17, to determine if he would enjoin the trial at Guantanamo.
Things were moving pretty fast.
Ix
UNITED STATES V.HAMDAN: THE TRIAL
We flew down to Guantanamo again during the second week
of July. Normally, we would fly on military aircraft-propeller
planes, even cargo planes. But on this trip we were transported on
the charter jet used by the Miami Heat NBA basketball team. Their
season had finished several weeks prior, and the plane was available.
There was lots of legroom that day. We had little time remaining to
prepare for the motions that would be heard by Judge Allred the
week of July 14, and less time than that to prepare for the trial,
should Judge Robertson allow it to go forward on the following
Monday, July 21.
We reordered the motions, assigning Joe McMillan to argue
the first of those that would be heard on Monday. Having finished his

44. See supra text at notes 36-39.
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share of the arguments that afternoon, Joe boarded a plane on
Tuesday morning for Washington, D.C., where he would work with
Neal Katyal to finalize our reply brief to be filed with Judge
Robertson. He and Neal would then split the oral argument at the
Thursday hearing in federal court. Meanwhile, Brian, Charlie Swift,
and I took turns arguing the remaining ten or so motions before
Judge Allred at Guantanamo. Judge Allred was issuing written rulings
on most of the motions as quickly as they were submitted. Our losing
streak continued. I don't think we prevailed on a single motion,
despite the Boumediene decision. Every day we would e-mail Judge
Allred's rulings to Joe and Neal in Washington, where they would
submit them to Judge Robertson to demonstrate how far the military
commission had departed from the law that would apply in federal
court.
On Thursday of that week Judge Robertson held his hearing
to determine whether to enjoin the trial set to begin in four days. He
had promised a decision by the next day, but after hearing argument,
he took a short recess, then delivered his ruling. This time, unlike in
2004, Judge Robertson declined to stop the military commission trial
at Guantanamo. He did so because the MCA was an improved system
compared to the original scheme of military-commission trials, and
he acknowledged that we had a "real judge" in the form of Military
Judge Keith Allred. Having read the rulings we'd been sending to the
federal court in an effort to persuade Judge Robertson to enjoin
Hamdan's trial, Judge Robertson had been impressed with the
quality of Judge Allred's work. Judge Robertson observed that it was
an extraordinary step to preempt a trial, and with the admonition
that we could always return to federal court after the military
proceedings were completed if we felt that we had grounds to
challenge the outcome, he denied our motion to enjoin the
Guantanamo proceedings. "Hamdan is to face a military commission.
.. designed by a Congress that... act[ed] according to guidelines laid
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down by the Supreme Court,"45 he noted. Yet, despite his decision
not to interfere with the military trial, Judge Robertson finished his
written order with the following words: "The eyes of the world are
on Guantanamo Bay. Justice must be done there, and must be seen to
be done there, fairly and impartially." 46
We would start the trial on Monday morning, as scheduled.
Joe returned to Guantanamo on Saturday, on the next available
military flight. On the plane with him were the members of the panel
from which a jury would be selected to hear the case. As for the rest
of us, we finished our pretrial motions on Friday and spent the
weekend finalizing our plans for the first week of trial.
A. Jury Selection
Even though it was not expressly authorized in the MCA rules
or regulations, Judge Allred had allowed us to submit a questionnaire
to each member of the panel, and all the potential jurors had
completed the questionnaire and returned it to us by the time they
arrived on the island. We think the questionnaire made a difference
in the outcome of the case because without it we never would have
ended up with the same jury. We asked questions like, "Do you know
anyone who was in the Pentagon or the World Trade Center on
September 11, 2001?" We were concerned about individuals serving
as jurors if someone close to them had experienced the attacks of
9/11 firsthand. We got answers back such as, "I was in the Pentagon
that day," and "My college roommate was in the Pentagon at the time
of the attack and I was unable to contact her until late in the day. I
was very upset."
In response to a question whether the jurors had known
anyone who had been the victim of other terrorist acts, we received
the following answer: "The commanding officer of the USS Cole was a
friend of mine. I was saddened and angry." Another example: "Ihave
45. Hamdan v. Gates, 565 F. Supp. 2d 130, 136 (D.D.C. 2008) (quoting Hamdan v.
Rumsfeld, 464 F. Supp. 2d at 18).
46. 565 F. Supp. 2d at 137.
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been nearly killed by terrorists on a number of occasions while
involved in direct fire combat in Iraq. I was personally targeted on
four separate occasions (that I know of)." In fact, it seemed like every
single member of the jury had been in combat operations in Iraq,
Afghanistan, or Serbia. None of the potential jurors was a stranger to
the battlefield.
One question addressed directly whether the jurors had any
preconceptions about Arabs or Muslims that might affect their
objectivity. The question was, "Do you have any experiences,
feelings, or impressions about Arabs or Muslims that would make it
difficult for you to listen to the evidence with an open mind and
render a verdict based solely on the evidence presented in court?"
One response came back, "Yes. Based on Muslim belief that it is
permissible to lie, cheat, or steal from 'unbelievers[,]' I would find it
hard to trust the testimony of ... Arabs." Despite his conceded bias,
this juror considered himself ready, willing, and able to serve:
"However," he wrote, "Ido believe that I can fairly listen to evidence
with an open mind and make a determination based solely on the
evidence presented." He was challenged for cause and excused.
Overall we exercised our allowed preemptory challenges and
challenges for cause to the point where we seated seven jurors-six
and an alternate. The seventh juror was the last of thirteen in the
pool. In other words, in large part thanks to the juror questionnaire,
we went through the entire panel and ended up with a much
different jury than we would have had if the first six or seven we voir
dired had been seated.
B. Opening Statements
The government's opening statement began with the
prosecutor, Navy Lieutenant Commander Tim Stone, reciting a quote
attributed to bin Laden that Hamdan had told interrogators he had
overheard on September 11, 2001, as he drove bin Laden and
another passenger: "If they hadn't shot down the fourth plane, it
would have hit the dome." This was a reference to bin Laden's
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mistaken belief that the airliner headed for the nation's capital had
been shot down by U.S. forces before it crashed in Pennsylvania. Lt.
Comm. Stone continued, "When the world was mourning the loss of
3,000 Americans after 9/11 because of those terrorist attacks,
virtually no one knew that intended target [of the fourth plane]. But
the accused knew.... He heard that statement ... as the accused was
protecting and assisting Osama bin Laden to elude detection,
capture, and justice." With those words, the government attorneys
staked their ground asserting that Hamdan was as guilty as the
perpetrators of the 9/11 attacks because by driving bin Laden he
had helped al Qaeda and bin Laden. Because Hamdan had been a
driver for bin Laden, the government would seek a life sentence.
Our opening statement was of a different sort. Back in June,
when we were urging Hamdan to attend the trial and let us defend
him, he had expressed frustration that he never knew ahead of time
what was going to be said in court. I volunteered to prepare a
written draft of our opening statement so that Chuck Schmitz could
share it with him before the trial ever started, giving Hamdan to
understand that it would provide a blueprint of what we expected to
prove over the several weeks of trial. I had started to write the draft
three weeks before in Seattle. By the weekend before the trial, it was
a seventy-eight-page, double-spaced document. I had circulated the
draft over that weekend to every member of the defense team, and
we had met for a couple of hours on Saturday and Sunday evenings
to go over it. It emphasized several themes that we wanted to
address head-on.
First, we wanted to sensitize the military officers on the jury
to the notion that an enemy in combat is not necessarily a war
criminal and that a soldier should not rush to judge his enemy as a
war criminal if the evidence did not support the charge. My first
words to the jury were,
It has been said that no soldier sheds a tear for the enemy..
. . The evidence in this case will show that this man, Salim
Hamdan, is not a war criminal who committed war crimes
against the United States of America in the war on
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terrorism.... [H]e did not take up arms against the United
States, much less commit any war crime.
Second, we wanted to distinguish Hamdan from those who
were guilty. I said, "This man is not the enemy. The enemy's here [in
Guantanamol. They're right down the road. Why aren't they being
tried? They're happy to be tried. They're perversely proud of what
they did. This guy drove."
Third, we wanted to alert the jurors that their anger and
outrage against the true perpetrators of the terrorist attacks against
America should not overtake their reasoned judgment as to whether
Hamdan was a terrorist himself, as opposed to a mere driver. I
cautioned,
You are going to hear evidence over the next several weeks
that those folks' crimes were horrific and that the people
who were responsible are treacherous and unrepentant.
The evidence will be, no doubt, that what they
accomplished was devastation and destruction of the kind
and nature we hope and pray never to see again; the
evidence will be that the death and destruction was of the
type that would cause any reasonable American to be
stunned, to be flabbergasted, to be saddened, to be angry. .
. . And the evidence will be such that it will cause any
reasonable American to be upset and perhaps to want to
exact some measure of revenge and see to it that those
people, those responsible, are brought to justice.

But, I urged, that did not equate to finding Hamdan guilty. "But all
the evidence in this case ... is going to show that Salim Hamdan was
never a member of that conspiracy and that he never perpetrated
those acts." I tried to distinguish Hamdan from the true culprits.
"Crimes were committed..

.

. [B]ut they were committed by others

who are not before you," I said.
Hamdan was a paid employee; he worked for wages; he
did not work to wage terror against the United States. He
had a job because he had to earn a living, not because he
wanted to participate in a jihad against America. He
entered into an agreement to drive. He did not enter into a
conspiracy to kill Americans.
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Last, I paraphrased Judge Robertson, urging the jurors to
consider their responsibility to be an awesome one that would
define how America would be viewed by the rest of the world. I said,
"You sit at an important point in time, at a location that will have a
prominent place in our nation's history ... while the world watches."
I wanted the jurors to know that this was more than just a
determination of whether Hamdan was guilty or innocent of the
charges the United States had brought against him. It would be a test
of how fairly our nation would dispense justice to those deemed to
be our enemies.
C.The Witnesses
The government's case involved a parade of witnesses who
would relate what they had learned from Hamdan during their
interrogations in Afghanistan and at Guantanamo. The witnesses
repeated Hamdan's admissions that he had been a driver for bin
Laden. They spoke of how nobody could get that close to bin Laden
unless he was a member of al Qaeda. They used the equivalent of a
corporate organizational chart to exhibit the leaders of al Qaeda at
the top of the pyramid and down at the bottom the drivers in the
motor pool, implying that each individual on the chart was a
confederate in planning and executing the terrorist attacks. Two
Special Forces officers described the capture of Hamdan and their
discovery of two SA-7 missile tubes in the back of his car, surface-toair missiles designed to shoot down helicopters and other aircraft.
The prosecution showed the jurors the videotaped interrogation of
Hamdan taken at Taktapol. And they played CNN footage of the
World Trade Center falling to the ground in New York City. (Hamdan
had never seen the destruction of 9/11 before.) Over our objection,
the prosecution also showed the jury a ninety-minute homemade
video entitled "The al Qaeda Plan," produced by a self-appointed
expert on terrorism. The "documentary" purported to provide
evidence of how al Qaeda recruited and trained individuals like
Hamdan to do its bidding and how the organization used
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propaganda to advance its cause. Overall, the government's case
emphasized and attempted to sensationalize Hamdan's "guilt by
association" by showing abundant evidence as to the magnitude of
bin Laden's crimes. What all of this had to do with Hamdan was not
clear.
Our cross-examination of the government's witnesses
focused on showing the jurors that Hamdan had provided muchneeded intelligence to the United States at a time when it was
needed most. We stressed, too, that Hamdan's interrogators had
urged him to speak freely as to whom he knew and what he had
overheard them say, without ever being advised that his statements
could be later used against him. We scored a few points by
demonstrating that the al Qaeda organizational chart displayed some
individuals who were much more culpable than Hamdan, and that
the government had neglected to inform the jury that those
individuals had been released from Guantanamo without ever
having been charged.
We were able to poke a few holes in the most damaging
interrogation of Hamdan, which had been introduced by an agent
who spoke Arabic. The interrogations had been conducted in Arabic
by Soufan, a native Arabic speaker. Twenty pages of these had been
transcribed into English by the testifying government agents. Our
interpreter told us that some references in the typed-up English
version weren't in the Arabic one. So I asked the agent, "Show me
where he pledged bayat, allegiance to bin Laden." The agent, who'd
said he was a fluent speaker, replied, "Well, my Arabic's a little rusty
this morning." Chuck Schmitz, our interpreter, whispered in my ear,
"Harry, he's got the thing upside down." I said to the agent, "Maybe I
could be of some help. Would you like to turn that right side up as
you're interpreting it?" Brian Mizer was told later when he
interviewed the jurors that credibility had been a bit of an issue
thereafter.
With respect to the missiles in the Toyota, the source of those
weapons always remained something of a mystery. It is possible that
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they were already in the car when Hamdan commandeered it from
the motor pool in Kandahar. Hamdan's explanation in the videotaped
interrogation was, in essence, that "They were with me, but not
mine." 47 It appeared that what Hamdan had said in Taktapol was
true. He had grabbed the vehicle without inventorying its contents,
much less emptying it. The car he chose was filled with other
incriminating evidence such as fake passports and brevity cards for
communicating in code. The owner of the car, we discovered, was an
al Qaeda member whose job was to manufacture fake passports.
We urged the jury to understand, as Joe McMillan would later
argue in closing, that transporting munitions to a conventional battle
is not a war crime. Al Qaeda soldiers, as opposed to al Qaeda
terrorists, were fighting alongside the Taliban soldiers in the combat
operations taking place on the battlefield at the time. We urged the
jury to rely on what Hank Smith had said in his testimony about the
intended use for those arms: "The only militarily valid conclusion
was that the missiles were headed to Kandahar, to be used in the
conventional battle."
Dealing with classified evidence was a challenge. No
"classified" documents or photographs could be used in open court
and could only be reviewed before being returned to storage in a
secured location. No copies or notes could be made. The nationalsecurity privilege could be invoked by the government at any time
and for any reason, and the trial judge always deferred to the
47. Q: [Y]ou didn't know about the missiles that were in your car?
A: What?
Q: You were alone in the car?
A: Yes.
Q: And there were missiles also in the car?
A: Yes.
Q: Anti-aircraft missiles?
A: Yes.
Q: So, why did you carry them?
A: I did not carry them. This was not my car.... [I]t is the car of a comrade, as I
told you, who is in Kandahar.
Q: [T]he missiles were in the car when you came from Kandahar?
A: Yes.... [I]t is his car, he put them there.
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government whenever that happened. Let me give you a couple of
examples of how the privilege was used in our case:
At one point, I wanted to use a quote from President Bush in
The 9/11 Commission Report, a bestseller published by the U.S.
government. I held up the book, which we had bought at Barnes &
Noble before our flight to Guantanamo. The security officer in the
courtroom had a toggle switch on the microphones. He said to me,
"Come up here. What do you want to show them?" I showed him the
quote. He said, "You show that, you'll be prosecuted for violation of
national security." This was three weeks into the trial, and I was
probably a little testy, and I just held it up to the witness and said,
"You know, I'm told I can't ask you about this," which I think The New
York Times reporter covering the trial thought was pretty
interesting.
The privilege was also invoked for two Special Forces officers
who were required to testify in secret about their experiences with
Hamdan at Bagram Air Base in Afghanistan. Anyone (other than
Hamdan) who did not have a "secret" or "top secret" clearance was
required to leave the courtroom. The officers' testimony remains
classified, so we can't tell you what they said for another forty-eight
years, but I can tell you what Brian said about it during closing
arguments, which were not classified. He said to the jury, "You know
what Mr. Hamdan agreed to do. You know what happened, how we
squandered that opportunity." At that point the prosecutors
objected, and Judge Allred leaned forward, saying "Lt. Commander
Mizer?" Brian responded, "That's all I am going to say," and he
moved on.
The last two witnesses we called were high-value detainees
whom we had mentioned three weeks earlier in our opening
statement in July, telling the jury,
There are individuals on this island who know for sure
whether Mr. Hamdan had any involvement in the planning
or execution of the terrorist attacks. They are the highvalue detainees who admit their own involvement and are
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happy to tell us who else was involved. Why won't the
government call them to testify?
Our completion of the defense case in August delivered on that
promise, implicit in our opening statement. We announced that for
our last two witnesses we intended to call Khalid Sheik Mohammed
and Walid bin Attash to tell us what they knew of Hamdan's
involvement, or lack thereof. We knew the government would
vigorously object to any effort on our part to put these two on the
witness stand to testify in person. Over the preceding eight or nine
months both the prosecution and the CIA had gone to great lengths
to prevent us from having access to them for interviews, and they
were even more adamant that we could not have them come to court
to testify. In one argument, I said to Judge Allred, "Frankly, the
government would have this commission believe that the sky will fall
if these witnesses testify. We've been told that throughout.

. .

. [It

poses a] genuine threat to our national security." The prosecutor
responded, addressing the military judge,
Sir, defense counsel is quite correct in the fact that
the sky may not fall if the accused is granted access. But it's
not the sky that the prosecution is concerned about....
[T]he prosecution is charged with protecting the national
security of the United States in these proceedings. The
detainees that they seek access [to] hold in their heads
some of the most serious national security and intelligence
sources and methods that the United States has. Without
being able to protect those methods, it's not the sky that
will fall, it's another building.
We ultimately elected not to call Khalid Sheik Mohammed and bin
Attash to the stand, but rather to use their written answers to
questions we had submitted to them four months earlier, when the
CIA had opposed our request to conduct in-person interviews. 48
48. The CIA had told us, "You can't tell anyone these guys are on the island. You can't
go see them; you can't call them." For related national-security reasons, Judge Allred
ordered that artists' sketches of the trial proceedings blur the witnesses' facial
features. When I pointed this out to my ten-year-old son, he responded, "Geez, Dad,
they sure got the detail of your bald spot...."
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Although we had subsequently interviewed them in person and they
had initially agreed to be put on the witness stand, by the final days
of the trial they had changed their minds and each indicated he
would resist being forcibly brought into the courtroom. So we
offered the written answers in lieu of live testimony, reminding
Judge Allred that the government had consistently opposed our
efforts to put them on the stand to testify in person.
The written answers were riveting, and the jury had waited
three weeks to hear them. Some examples: Khalid Sheik Mohammed
said he knew Hamdan "as a driver and auto mechanic" but that
Hamdan had had no involvement in terrorist activities. Khalid Sheik
Mohammed implicated himself, but exonerated Hamdan, and he was
clear that he based his statements on personal knowledge: "Due to
my work as a Military Official in [al Quaeda] . . . and as a member in
al-Qaeda Council (Shoura) the highest executive committee in alQaeda, I am certain of all who work[] in the field.... He did not have
any involvement. Also, I personally was the executive director of
9/11, and Hamdan had no previous knowledge of the operation, or
any other one." Khalid Sheik Mohammed also volunteered that
Hamdan was neither a member of al Qaeda nor a paid employee of
the organization, writing that "Hamdan was not a member of alQaeda[;] instead[,] he was an employee who received salary from
Osama Bin Laden's personal budget, not from al-Qaeda budget." At
times, Khalid Sheik Mohammed's regard for Hamdan turned
condescending.
[T]he drivers were illiterate, and it disqualif[ied] them
from such activities [referring to what he called "outside
operations"-meaning operations overseas such as the
9/11 attacks]. He did not play any role. He was not a
soldier, he was a driver. His nature was [that of a] more
primitive (Bedouin) person and far from civilization. He
was not fit to plan or execute ["outside operations"]. But he
is fit to change trucks' tires, change oil filters, wash and
clean cars.
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Walid bin Attash's answers were almost identical to those of
Khalid Sheik Mohammed, yet neither of these men had spoken to
each other for at least six years. Nor had either one received any
coaching as to how he should answer our questions, for we had not
been allowed to speak to either one until after the answers had been
submitted. Bin Attash wrote, "Salim Hamdan was not involved in any
planning for attacks against the United States. As I was close to
Sheikh Usama Bin Ladin, I am certain that Salim Hamdan is not
involved...."
After the jurors finished reading their individual copies of the
written answers of each witness, we rested.
D. Closing Arguments
John Murphy, an Assistant U.S. Attorney on loan to the
Department of Justice, gave the government's closing argument. He
emphasized the nature of al Qaeda as an organization that promotes
and conducts terrorist attacks on America, with a goal of bringing
down the West by creating economic havoc and destruction. He
portrayed Hamdan as an enthusiastic supporter of bin Laden who
supported al Qaeda, as one of the last line of warriors who protected
and promoted the cause. He urged the jury to convict on both counts.
Our closing was split between Joe McMillan and Brian. Joe
reminded the jury that the government's case was one of mere guilt
by association and that did not prove criminal conduct on the part of
Hamdan. He told the jury that to embrace the government's theory of
criminal conspiracy, "every teacher, every cook, every farmer, every
goat herder associated with bin Laden" was deemed to be a
coconspirator guilty of planning the murder of American citizens. He
recalled the testimony of one FBI agent who had acknowledged that
driving the General who is a war criminal does not make the driver
one too, and he reminded the jury that Adolf Hitler's driver had
never been charged in the Nuremberg War Crimes Tribunal.
Brian addressed the evidence presented, urging the jury to
conclude that all that had been proven was that Hamdan had been
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among some very bad people, but that the proof fell short of
establishing that he was a member of their conspiracy.
E.Verdict and Sentencing
The jurors were out for about a day and a half. They came
back with a verdict of guilty on the material-support charge, as
expected, but they found Hamdan not guilty on the much more
serious crime of conspiracy to commit terror. We were pleased. In
fact, we were ecstatic.
Hamdan, however, was devastated. All he heard was the
word guilty, and he broke down completely, weeping openly, unable
to raise his head. He was inconsolable and could not speak, even to
Chuck Schmitz. Later Chuck and I went to see him in the holding cell
at the courthouse. He was lying on the floor, in a fetal position, still
unable to recover from what he considered a fatal blow to his chance
of ever leaving Guantanamo, of ever seeing his family again-his
wife and two daughters, one of whom he had never met because his
wife had been eight months pregnant with their second child when
he had dropped her off at the Pakistan border. I told Hamdan as he
lay on the floor, his headdress pulled over his face, not moving, not
looking at me, "Salim, you have not been in this good a position since
the day you were arrested. You were found not guilty of conspiracy.
You have never been in such a good position." No response.
The next morning we returned to court for the sentencing.
The government wanted to offer additional evidence on the
appropriate sentence to be imposed through the testimony of an FBI
agent who had been in New York City on 9/11. They wanted him to
testify about his feelings as he sifted through the rubble of the World
Trade Center site looking for survivors. Judge Allred would not allow
it, and he came close to reprimanding the prosecution for attempting
to introduce such emotional and prejudicial evidence before the jury
after Hamdan had been acquitted of being a coconspirator in the
9/11 attack.
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We called two witnesses in our sentencing case, Dr. Emily
Keram, a psychiatrist who had spent several hundred hours
interviewing Hamdan, and we played a videotaped statement from
Hamdan's wife that Brian had taken when he visited her in Yemen in
early 2008. Both were very effective, and allowed us to show a side
of Hamdan that was at odds with what the government had tried to
show.
Finally, Hamdan gave an unsworn statement to the jury that
was typically polite, respectful, and moving. He apologized to the
jury for anything he had done for bin Laden, and he explained that
once he had figured out that bin Laden and others had been involved
in the terrorist attacks, he felt "between two fires-I could not stay,
but I could not leave."
John Murphy again spoke for the government. In his
sentencing argument, he urged the jury to impose a life sentence to
reflect the magnitude of al Qaeda's crimes and to keep society safe
from Salim Hamdan. "Life, but not a day less than thirty years," was
how he put it. Charlie Swift spoke for the defense, describing how he
had carried Hamdan for six years, having done everything he could
since he first was appointed to be Hamdan's lawyer, and now it was
in the hands of the jurors to do what was right. He portrayed
Hamdan as yet another victim of bin Laden, whom Hamdan now
knew to be evil. He reminded the jury that Hamdan had never taken
up arms, had never fired a shot, had never planned a terrorist attack,
but had simply driven for pay, unaware at the time of bin Laden's
"outside activities."
The jury was out only an hour or so. The members rejected
the government's plea for a sentence of life in prison and imposed
instead a sentence of less than six additional months on top of time
served. The precise sentence was sixty-six months, but with sixtyone months and eight days credited for the time Hamdan had
already spent at Guantanamo. We were shocked. One member of the
defense team thought he heard the presiding officer say "sixty-six
years" rather than "sixty-six months," so that gives you a sense of
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what we were expecting. Hamdan again spoke to the jury, thanking
them for what they had done. Judge Allred addressed Hamdan
directly, saying "I wish you Godspeed, Mr. Hamdan. I hope the day
comes when you return to your wife, your daughters, and your
country." Hamdan looked up from the defense table and responded,
"Inshallah," Arabic for "God Willing." Before the translation came
over the speakers, Judge Keith Allred replied, "Inshallah."

X

CONCLUSION
We went home the next day on the only flight available, a
military jet that would take all of us back to the United Statesprosecutors, defense, Judge Allred, the jurors, and the media. But
before we left Guantanamo we drove out to the prison to see
Hamdan. He was suffering from a severe migraine headache, and
could not speak easily. We sat with him for a couple of hours, and as
we left we told him, "You are going home, Salim, and we will come
back to see you before you do." He was unsure he would ever leave
Guantanamo. We said goodbye, but I am not sure he thought he ever
would see us again. He said, "Thank you"-only the second time he
had ever expressed his gratitude in words. 49 On the drive to the ferry
that would take us across Guantanamo Bay to the airstrip, Chuck
Schmitz explained why Hamdan had whispered his thanks. "He
knows he owes you a debt he can never repay."
Some in the government shared Hamdan's belief that he
would never leave Guantanamo, despite the surprisingly short
sentence he had received. Between the guilty verdict and sentencing,
the Department of Defense issued a press release suggesting that
Hamdan would be held indefinitely as an unlawful enemy combatant,
regardless of the sentence he would receive. The jurors were
sequestered and did not hear about this until after they rendered
their sentencing verdict. But the rest of us, including Judge Allred,
49. Hamdan had thanked Joe McMillan when Joe sat back down at counsel table after
finishing our closing argument.
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learned it from Internet news sources (television and newspaper
reports were not readily available at Guantanamo). Our reaction
was, "Why did you have a trial if you are planning to ignore the
verdict?" When we landed in Baltimore, one of the jurors, an Army
helicopter pilot who flies the type of aircraft that SA-7 missiles are
designed to destroy, approached Joe and me and said, "Did you hear
they might not let him go?" I started to respond, but he cut me off,
saying, "You can't let that happen. You have to go after them on this.
It would make a mockery of our verdict."
Another juror, the only Marine on the panel, also approached
us and said a few words. He too had heard about the government's
threat to never release Hamdan. He was upset. He said,
You know, the best thing that can happen is for him to
serve the sentence we saw fit to impose, for the crime we
found he committed, and then for him to return to Yemen,
to return to his family, his friends, his fellow citizens, so he
can tell them, "Ultimately I was treated fairly."
"That," the Marine said, "will go a long way to prevent his children
from growing up to fight my children."
Judge Allred also approached us, at baggage claim. He asked,
"Does he know now that it was the right decision to let you defend
him? That he was better off by participating in the trial?" We said,
"Oh, yes, he knows now it was a good thing for him, and he is much
better off." I thought later, "It was a good thing for us, as well, and
our country is also better off because he let us defend him."
We never got back to Guantanamo.
We waited to see what would happen in January when
Hamdan's short sentence would be completed. We heard reports
that the Departments of Justice and State were making headway in
an effort to convince the Department of Defense not to hold him
beyond then. Then, on the weekend before Thanksgiving 2008, Brian
received a call. We were to treat the information as highly
confidential until the Pentagon issued a press release, but Hamdan
was going to be sent back to Yemen to serve the last six weeks of his
sentence in the Yemeni Political Security Prison. We were told there
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was no time for us to travel to Guantanamo to see him, but we might
be able to arrange a call on Sunday morning. "Monday will be too
late," we were told. We were given a phone number to call.
On that Sunday morning, a conference call was placed to the
Camp Delta prison facility. I was in Bermuda, Joe was in Seattle,
Brian was in Virginia, and Chuck was in Maryland. A guard
answered, we asked for Detainee No. 149, and a few minutes later he
was on the line. We had a long talk. He still didn't believe he was
going home, but he had received the same information we had
received. We talked for over an hour. Then we waited, each morning
checking the Internet for any news. We started to receive lots of
phone calls from the media about a rumor that he was being sent
back to Yemen. We went radio silent.
Then on November 25, 2008, precisely seven years and one
day from his capture in Taktapol, Hamdan was put on a plane in the
middle of the night and flown to Yemen-the only one-way
passenger on the flight.
Six weeks later, in mid-January, Hamdan was released from
the prison in Sana. A few weeks later he contacted us by cell phone
and e-mail. He was back with his family. Most every exchange
included this overture from Hamdan: "You guys never came back to
see me in Guantanamo, as you said you would." We would explain
the circumstances-that his early release did not allow us time to get
orders to return to Guantanamo, much less to get there in time. His
response? "Come see me now, in Yemen."
So we did. In April of 2009, Brian and I, along with Joe
McMillan and Chuck Schmitz, met in Dubai, United Arab Emirates,
and took a flight to Sana. We landed, gathered our bags, and waited
on the curb. A few minutes after we stepped out of the terminal, two
young girls came bounding across the parking lot-Salim's
daughters. They knew who we were. No one else in view looked like
us. Following them, in his formal robe and best dress, was Hamdan,
smiling broadly, beaming in a way I had never seen before. It was
quite a sight, very emotional. For seven days, Hamdan took care of us
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in his home country, a place that today is not all that welcoming or
safe for Americans. In a very odd change of circumstance, he took
care of us and kept us out of harm's way. And we had to trust him,
after so many years of Hamdan's having no choice but to trust us. It
was a wonderful reunion. He would not let us go anywhere unless he
was with us, unless he drove us. I will tell you one thing about Salim
Hamdan that I learned on that trip-he is a very good driver.
POSTSCRIPT

Hamdan's sentence has been served, but his case is not yet
over. His conviction on the material-support charge is on appeal
before the Court of Military Commission Review. The primary basis
for that appeal is that material support for terrorism is simply not a
war crime. Because the jurisdiction of the military commission at
Guantanamo is restricted to prosecuting violations of the law of war,
the issue of Hamdan's guilt or innocence of having committed that
offense should never have been submitted to the jury. No other
nation in the world besides the United States recognizes material
support for terrorism as a war crime. Although it is an offense under
the United States federal criminal code and could therefore be
prosecuted in our federal courts, the government made an informed
decision not to do so in order to be able to proceed with its offshore
trials at Guantanamo. Had the government charged Hamdan with the
federal crime of material support, he would have had to be tried in a
United States District Court on American soil, precisely the place we
said all along was where he should have been tried.
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QUESTIONS & ANSWERS

Q:

I would be interested in your take on the balancing of
holding some of these people and releasing them, though we know
or we have discovered that at least some of them will do real harm to
our soldiers in the field. The real tough question from my point of
view is when to apply legal principles to these guys-some of whom
ended up getting released and some of whom ended up back in Iraq,
killing servicemen.
A: (Harry Schneider) No one I know of who has been
prosecuted in our federal courts has gone back to that territory and
taken up arms. I think you know where I come out on how we try
these people-federal courts. Those who have been released have
been released without charge. I asked the FBI on cross-examination,
"What about this guy who supervised Hamdan? He was in charge of
security and all drivers for bin Laden. Was he a bad guy?" "Oh, really
bad," they told me. "Hard core al Qaeda. He's the guy who took bin
Laden's cell phone and drove the wrong way to throw us off after
9/11." I asked, "What help did he give you?" The FBI said, "He
wouldn't talk to us." I asked, "Do you know where he is today?"
Answer: "Yeah, he's right here at Guantanamo." "No, Sir," said. "He

was released two months ago, never charged. He's back home in
Morocco."
So I say, try them in federal court-those like Zacarias
Moussaoui in Virginia, Jos6 Padilla in Miami, the guy in Chicago,
Ahmed Ressam, out in my area of the country-try them in federal
court. These have all been convicted in federal court; most received
life sentences. They were convicted fairly, and they're in prison.
That's how I'd balance it: I'd charge them in federal court; do it the
right way. Or do it in a court-martial proceeding under the UCMJit's just as robust as our federal courts. But I would not perpetuate
this halfway deal-some due process, but not enough, some justice,
but not entirely.
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Q: Comment, if you would, on the legal writings and

opinions
that were publicized-those by Attorney General Gonzales, John Yoo,
Bill Haynes [General Counsel, Department of Defense], and others.
A: (Harry Schneider) Well, Jim Haynes is the fellow who met
with the chief prosecutor, Moe Davis. Davis said, "You know, in
Nuremberg, we had a few acquittals out of the convictions, and that
demonstrated that it was good; it was a fair process. Not everyone
was convicted." Haynes's response was, in effect, "Acquittals? We
can't have any acquittals here. We've held these people for six years.
We've got to have all convictions."5 0
I think, bottom line-and Brian might second-guess methink the Administration was just wrong. They were motivated by
reasons that I think they felt were not just legitimate, but compelled.
But I just think they were wrong. The way to do this is by the book,
by the usual rules. This is, I think, what Judge Lasnik meant when he
called this case one of "monumental significance" because it was one
testing the actions of the government against the principles of the
Constitution in a time of threat to the nation. And it's what he meant
when he quoted from the dissent in Gherebi v. Bush, "It is of grave
concern when federal courts, traditionally the guardians of our
Constitution and our liberties, turn away claims that government
officials have violated an individual's rights."5 As Judge Lasnik noted
in that order, Hamdan's case evoked the trials and, more critically,
the appeals, of Japanese Americans whose rights were so egregiously
violated during World War II. When the nation is under attack, in
particular, we must be most mindful to stick with our core principles
set forth in the Constitution because it's just too darned easy to
depart under the perception of expediency.
(Brian Mizer) And they followed Quirin to the letter. I mean
that's why I'm just so struck that we're here at Ponte Vedra, Florida,
on the very beach where that case began. I mean they looked at this
50. See MAHLER, supra note 13, at 307.
51. Hamdan v. Rumsfeld, No. 04-CV-0777L (W.D. Wash. filed Dec. 11, 2004) at 7
(quoting Gherebi v. Bush, 352 F.3d 1278 (9th Cir. 2003) (Graber, J., dissenting)).
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example of a 1942 military commission and for whatever reason
thought that that could happen again, despite what happened in
constitutional jurisprudence in the 1960s, despite the Uniform Code
of Military Justice and the Geneva Conventions-despite all of those
landmark changes in the law of armed conflict.
(Harry Schneider) And in world opinion.
(Brian Mizer) And they went straight to Quirin.

Q: I don't know if you know anything about this. We were in
Bermuda. There were apparently a couple of the people from
Guantanamo. It was announced to us that over $100 million had
been given to England to take some of the Guantanamo people, and
the people in Bermuda were very annoyed that they were given
some of these people. Where England got the money, they got the
people that had been detained, and they were living in a five-star
hotel on the beach having ice cream.
A: (Harry Schneider) Those were the Uighurs from Western
China. My view is that they were in the wrong place at the wrong
time. They were Muslims who were in Afghanistan at a time when all
hell broke loose. They weren't involved with al Qaeda. Yet they were
detained for six or seven years, and some were offered to be released
to Palau in the South Pacific and to Bermuda. It's somewhat
controversial in Bermuda-not whether there are terrorists in their
midst-but what were the secret deals reached between the United
States and Bermuda. I was in Bermuda about the time they were
released. The Uighurs went from being in the Guantanamo prison to
attending lawn parties at the U.S. Consulate in Bermuda. And it has
not yet been explained to the Bermuda citizens what the deal was
with the United States. I don't know the inside story.
(Brian Mizer) They're Chinese guerrillas who were swept up
in our advance into Afghanistan, and the government has maintained
the entire time that they have nothing to do with al Qaeda. They're
not enemies of the United States. They've said so in court pleadings
for probably six or seven years. The problem is, if we repatriate them
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to China, they will be killed. So they are not al Qaeda. They're not
Taliban. They're not even terrorists. No one believes that they are
terrorists, yet the American public doesn't want them to come to
American shores. So what do you do with these people who have
been detained without trial and who everyone agrees are innocent?
(Harry Schneider) And who pose absolutely no threat to us in
the war on terror.

Q: Harry, can you share with us what has happened with
Hamdan since he's gone back and what his relationship has been
with his lawyers whom he first spurned and eventually accepted to
represent him at trial?
A: (Harry Schneider) Hamdan is grateful to be back in Yemen
with his family. When we visited him, Joe McMillan asked him, "What
was it like when the plane touched down? What did you think?"
Hamdan said, "I think I'm back at Guantanamo. Just another trick."
We also asked him, "When did you first trust us in the case?" And he
laughed and said, "This week."
But that doesn't answer your question. The answer is that
when he got out in January, we started getting e-mails from him
written in Arabic and addressed to our interpreter Chuck Schmitz in
Baltimore. That's when he said, "You know, you guys said you'd
come see me before I left Guantanamo, and you never did."
Let me close by telling you about our last day with him in
Yemen. The last day we were with him, we had a meal at the home
where he and his family were living. This was a big deal because he
was hosting us, and he doesn't have any money. At the end of the
meal he brought out two honey cakes. He wrapped one up and,
knowing I was traveling to Scandinavia before returning home, he
handed it to his friend Joe McMillan and said, "Take this one back to
Harry's wife."
When Joe presented my wife with the honey cake that Salim's
wife had baked in Yemen, she burst into tears, saying, "He did
understand. It was never about how good my honey cake tasted."
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Salim Hamdan and his wife had a baby on January 11, 2010.
He e-mailed photographs. He's doing well; he's staying out of trouble.
We hear from him every few months. He's become a poster child for
Guantanamo, as someone who doesn't revert to associating with bad
folks post-release. He's trying to just drive for a living, and he needs
more work; but, frankly, he's never been more at peace. Brian and I
hope to see him again someday, and we like to think he hopes to see
us again, as well.
Thank you.
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REMEMBERING PERRY BECHTLE
Samuel J.Pace Jr.*
If you are fortunate, a handful of people will come into your
world and really touch your life. If you are really lucky, you might
meet one person who is a role model and an example of what it is to
succeed and be a great friend. For me, Perry Bechtle was that guy.
Perry came into my life while I was a student at Villanova
Law School in 1978. Trial Practice students had a choice of ten or
twelve professors, one of whom was Perry. I showed the names to
several prominent and successful lawyers I knew, and all of them
told me that Perry was, by far, the best trial lawyer on the list and
perhaps the best in the city. I then asked around among third-year
students at school and was told to select Perry because his habit was
to give an "A"grade to any student who made a reasonable effort.
Obviously, I chose Perry. Later, I learned that Perry gave a lot of "A"s
because one of his many gifts was seeing the best in everyone he
met.
Perry hired me as an associate at Labrum and Doak after I
graduated, and it was my good fortune to know him as a teacher, a
boss, a mentor, and later as a law partner. He was always a terrific
friend, a sensational role model and a true gentleman.
Perry was part of what is now referred to by some as "The
Best Generation." He was a World War II hero who had spent over
twenty-four hours in the Adriatic Sea in April of 1945 after he
parachuted from a flaming B-17 bomber in which he was a belly

* Dugan Brinkmann Maginnis and Pace; Fellow, International Society of Barristers.
As this essay reveals, Sam Pace Jr. has practiced law in Philadelphia since 1979. He
was Perry Bechtle's student at Villanova Law School in 1978 and, later, his associate
and partner at Labrum and Doak from 1979 to 1982 and from 1984 to 1995. Still
later, he worked with Perry at Dugan Brinkmann et al. from 1998 until 2002.
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gunner. After that experience, it is little wonder that I never saw him
the least bit rattled in a courtroom.
Perry was truly a "lawyer's lawyer" and a giant in the
Philadelphia Bar Association for many years. For me, he was a link to
another era. The practice of law was changing in 1979. Perry
remembered things like "foolscap," "preceptors," "shorthand," and
true "carbon copies." Perry's Pennsylvania Bar attorney number was
3753. Mine is 30138. My nephew, who was recently admitted to the
bar, is number 308082.
The changes in the practice that have accompanied the
explosion of lawyers are myriad. Through it all, Perry was a beacon
of how to do it right. He was a talented, dogged, and superb advocate
but always so in an ethical and gentlemanly fashion. He was truly a
"Philadelphia lawyer" in the best sense. Winning was important, but
handling a case the right way was paramount. He loved the process
and understood that losing a case was no disgrace if the evidence
warranted it.
When Perry saw one of the other long-time Philadelphia
defense lawyers he hadn't seen in awhile, he invariably answered the
question, "How have you been doing?" with "Still losing them."
Another classic exchange was when a plaintiffs lawyer would ask
Perry, "How in the world do you think you can win this case?"
Perry's response: "They don't pay me to win them; they pay me to
defend them."
Walking down the street with Perry was always an
experience. A five-minute walk from 17th and Market to City Hall
could take forty-five minutes because of how many people Perry
would know and stop to talk to along the way. He was genuinely glad
to see everybody and interested in how and what they were doing.
Likewise, in City Hall, everyone from the President Judge to the
newest court officer knew Perry and would share a word and a
smile.
In court he made it look easy. Watching him try a case was
like watching Derek Jeter play baseball, Michael Jordan play
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basketball, or Itzhak Perlman play the violin. Perry seemed born to
do it, and he did it with a lightness of spirit and equanimity that was
refreshing and delightful.
In 1984, I assisted Perry in a two-week trial in Wilkes Barre,
Pennsylvania. We were defending a drunk driver. It was a terrible
and tragic case. Our client had fallen asleep at the wheel, crossed
three lanes of traffic and struck a state policeman who'd been
standing in the shoulder of the roadway, giving a ticket. The
policeman was propelled ninety feet in the air and suffered horrible,
debilitating, permanent injuries yet somehow lived. He was
represented by one of the best plaintiffs lawyers in the state, if not
the country. The plaintiffs lawyer was from Wilkes Barre and was
very friendly with the judge (who was later indicted and convicted
for improprieties in other cases). Our case seemed hopeless and we
were having a rough time-to put it mildly.
One night during the trial we saw a Philadelphia lawyer at
our hotel who was a friend of Perry's. Everybody knew about the
case, and the lawyer asked Perry, "How is it going?" Perry's response
was, "Not so bad. Today we had a really good day. We got an
objection sustained."
Perry's closing in that case was terrific. He thanked the
members of the jury and told them how much he enjoyed being in
their county. He asked them to do the right thing, and they did. The
result was good for plaintiffs and good for our client, for the jury
assigned ninety percent of the liability to the "dramshop" defendant.
In another bad case, he was asked, "What's your defense?"
Perry replied, "I call it the shirt defense." He would, he explained,
"wear a clean shirt, nice tie, and a smile." With Perry, that was often
enough.
Perry tried a defense case in Philadelphia in which the
plaintiff was a young child who had fallen through a window screen
and suffered terrible brain injuries. The plaintiff was represented by
an effective and powerful attorney who amassed an impressive array
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of expert witnesses critical of the window-and-screen assembly. The
plaintiffs evidence seemed overwhelming.
When it came to closing arguments, the plaintiffs attorney
took the entire morning session. He went through the testimony in
excruciating detail. Perry closed after lunch. He initially spent
several minutes complimenting the plaintiffs attorney on presenting
an excellent case and being a formidable lawyer. He then asked the
jury, "As good a lawyer as the plaintiffs attorney is, don't you think if
there was a better screen-and-window assembly anywhere in the
entire world, he would have shown it to you?" Perry then sat down.
The jury returned a defense verdict.
Perry's ideas were clear but never simplistic. He saw the
many sides of the truth. He frequently participated in continuingeducation presentations for other lawyers. The best one I remember
was called "A Morning with Perry Bechtle" in 1992. It was three
hours of Perry's telling other lawyers his thoughts on defending
cases. The room was packed, including many plaintiffs' lawyers who
had lost what they thought were "sure winners" in battles with
Perry. His introduction was classic:
ABSOLUTE RULES TO BE FOLLOWED IN EVERY CASE
There are really only two rules that should be
followed in all cases:
1. Never is never never.
2. Always isn't always always.
Perry was never presumptuous, and I never heard him tell
anybody how to absolutely do anything. The presentation was filled
with helpful, practical ideas-some a bit whimsical.
On dressing in a courtroom: "The burden of proof is on
whichever lawyer wears polyester."
On opening statements and closing arguments:
A good practice is to prepare an outline of your opening
and closing at the same time. They should match perfectly
as far as content is concerned. The closing will, of course,

REMEMBERING PERRY BECHTLE

95

be fleshed out by events at the trial itself but should never
be of lesser content, evidence-wise, than the opening. In
bridge, it is bad to bid four and make five, but worse to bid
five and make four. In a trial, the latter can only lead to
disappointment and disaster for your client.
On how to react to unpleasant questions asked of a witness
by a trial judge: "Your Honor, if that question is being asked in my
opponent's case, I object. If it is being asked in my case, I withdraw
it."
On being a defense lawyer in a difficult case and jurisdiction:
You should not be intimidated by the judge, plaintiffs
lawyer, or counsel for other defendants. Your client has as
much right to be in the courtroom as anyone else and your
attitude should reflect this. You are not a trespasser and
you should not act like one, even though one or more of
the above treat you as such.
On being yourself: "Stay with the personality that God gave
you. Don't try to ape other lawyers you admire on how to act unless
those traits of others that you admire come to you naturally."
In the era of winning at all costs and "Rambo" or "pit bull"
litigators and "scorched earth discovery," Perry was a paragon of
civility. He loved helping and advising young lawyers in the firm who
might be trying simple arbitration cases, even when his desk was
filled with complex cases that needed his attention.
He took pride representing other lawyers in legal
malpractice or disciplinary board-violation matters. He never sent
those lawyers a bill, considering such representation his duty to the
profession.
In the early 1980s, discrimination and civil-rights suits under
§ 1983 were starting to be filed frequently. A troublesome case was
brought against a very prominent, 400-plus-lawyer, "blue blood"
Philadelphia law firm by a disgruntled African American female
associate. She claimed that she was constructively discharged
because of her sex and race. The firm was greatly distressed about

96

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

the case and could have hired any lawyer in Philadelphia or, indeed,
any lawyer in the country. Of course they chose Perry. The case was
difficult on many levels, not the least of which was that Perry had
400 Philadelphia lawyers looking over his shoulder, many of them
calling with unwanted advice every night throughout the trial. He
handled it with his usual alacrity, and a jury verdict for the defendant
was the result. Most significant to me was that throughout the trial
Perry was every bit as concerned about the wellbeing of the plaintiff
as he was about the outcome of the case. He felt she needed
psychological help and wanted that to happen as badly as he wanted
to win the case.
I was blessed to share many wonderful times with Perry. He
taught me how to be a lawyer. He showed me the meaning of "grace
under pressure." He taught me to be a gentleman and he taught me
to be a friend. He taught me that winning is important but that doing
it the right way is equally or more important. He taught me that the
law is consequential but people are much more so.
I will be forever grateful.

