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ACCESS TO JUSTICE IS RESTRICTED:
A CALL FOR REVOLUTIONt
John L. Kane*
Most discussion about access to justice is focused on the Right to Counsel.
That right in criminal cases is explicitly set forth in the U.S. Constitution
and is provided for, however inadequately, by public defender systems and
court-appointed-and -paid-counsel. In civil cases, the Right to Counsel has an
equally recognized provenance, but the furnishing of counsel to those unable
to afford to hire their own attorneys is honored more in its aspiration than in
its performance. In these remarks I want to expand the discussion beyond the
topic of legal aid as it presently exists to what I perceive to be a menacing
crisis of denying access to justice to everyone. Please understand that not for
a second do I wish to minimize the provision of legal aid to the poor, but I do
want to place it into a larger context.
Access to justice is denied or restricted not only by the failure to provide
affordable legal assistance to those untrained in the intricacies of the legal
system, but also by the inadequacies of that legal system itself. It is hard to
imagine a more obvious example of the decline of civilization than its inability
to provide adequate and timely justice for its citizens, yet governments and the
private sectors have de-emphasized the public funding of our justice system
and increased the costs of it in the private sectors to the point at which more
and more Americans simply cannot get their day in court. These processes of
removing access to justice from the core of our society were soundly in place
before the current economic recession began, but the alienation advances at an
increasing speed.
In a nutshell, we are paying far too much for the value we are receiving and
we are paying far too little for the infrastructure that is necessary to provide
justice. We are paying far too much for the wrong things and we stubbornly
refuse to recognize that obvious changes are required.
In March, the Los Angeles judicial department drastically reduced the
number of courts, laid off hundreds of employees, and reduced days in which
the courts were open. By the end of this year, that 5,400-worker system will be
reduced by about twenty percent. More than fifty of its 580 courtrooms will be
closed. Case filings, however, continue to grow and the inevitable consequence
is an increase in delay. In Los Angeles, it now takes eight to ten weeks to get
on a court calendar with a motion, even for such dire matters as child custody,
t Address delivered at a meeting of the Colorado Access to Justice Commission, Denver, Colorado, April 23,
2010.
* Senior Judge, United States District Court for the District of Colorado.
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support, and family violence issues. In New Hampshire, a statewide hiring
freeze is in effect, so judicial positions are left vacant, court hours have been
cut, satellite offices have been closed, and forced furloughs are closing court
sessions by the equivalent of thirty court days a year.
Other states are having the same problems with forced furlough days and
staff reductions of as much as ten percent. Florida has a hiring freeze and
has laid off 280 staff out of a 3,100 work force. These jobs, I might add,
require skill, extensive training, and experience. Moreover, pay for judges
and management officials has been cut two percent. The hiring freeze is also
in effect in Minnesota, where court hours have been cut and hearing delays
increased. New York is contemplating 2,000 layoffs of judicial employees this
year. In Colorado over one hundred positions have been lost due to budget
cuts. All of these states are overloaded with criminal cases which for reasons
of public safety must receive priority. Domestic cases are given short shrift
though they are the cases in which the most individuals are directly involved.
The shift in the federal system, in Colorado and in some other states, has been
to increase the use of arbitrators, mediators, masters, referees, and assistant
judges. All of these measures necessarily reduce the personal involvement of
judges and increase the bureaucratic treatment of cases. Over the past twentyfive years, civil jury trials have dropped from twenty percent of cases filed
to less than two percent. All over the United States, court systems are ebbing
away from their central place in the life of the community. As I shall discuss in
a moment, the increase in the cost of lawyers' services has made representation
by legal counsel nearly impossible for most Americans in many cases.
People representing themselves, so-called pro se filings and defense
appearances, have increased at alarming rates. Reliable numbers are hard to
find, but pro se litigants are no longer confined to the poor who have been
unable to secure legal aid. My rough estimate for our court is that more than
twenty-five percent of civil cases involve some pro se activity. Nationally,
there is no tracking system and each jurisdiction follows its own rules. Many
people hire lawyers but then run out of funds and are forced to proceed on
their own. Others simply drop out, bare their necks, and abandon claims or
defenses, submitting to the juggernaut. Also, there is an increase in so-called
"self-help" kits that attempt to provide forms and directions for individuals at
a nominal cost. A majority of states have amended their attorney ethics rules
to promote a growing practice known as "unbundling," in which a lawyer
ghost-writes documents for a contract, lawsuit, divorce, or other litigation for
a reduced fee, rather than taking on the entire case. In this process, the ethical
obligation to represent the client with unfettered loyalty and skill is abandoned.
My personal opinion is that unbundling legal services is the moral equivalent
of putting someone out to sea in a lifeboat without oars, sail, or compass.
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A major concern of critics of assisted pro se representation is two-fold. First,
appropriate forms with rudimentary directions cannot provide substitutes for
skills developed through extensive training and practice such as conducting
depositions, drafting and arguing motions, conducting legal research,
examining and cross-examining witnesses, analyzing and arguing points of
law in open court, identifying and interviewing witnesses, and examining
documents. Second, when a pro se litigant is launched into court with
documents suggesting greater sophistication than the litigant has, the court
often develops the false impression that the litigant is more knowledgeable and
hence more capable than is actually the case.
There is an undeniable problem with the ability of pro se litigants to perform
the necessary requirements to handle a case in court. Imagine putting an
untrained person in control of an aircraft, giving him a few pointers, and hoping
for the best. As the equivalent of an air traffic controller, the judge expects the
litigant to know what to do, follow directions, and appreciate consequences.
If you get a traffic ticket, you can't afford to fight it and the state and local
governments build into the statutes and ordinances an automatic and nearly
compelling plea bargaining program. If you insist on a trial, you will pay more
if you lose and you will lose much more than a day's wages just getting a trial
date, which in all likelihood will be continued to another date at least once.
Put another way, you get a discount for pleading guilty, and that amounts to
rationing justice.
If you have a minor civil matter such as an employment dispute or a
collection case, it will take months to obtain a trial date. And that is rationing
justice. If you file a substantial lawsuit, it will take literally years to get a
trial date and you will be penalized if you don't settle it. And that is rationing
justice. If you need a quick hearing on a defense motion, you will have to wait
in yet another line. And that is rationing justice. The legal landscape is fast
becoming a barren wasteland in which rationing rather than nurturing justice
is the accepted reality.
One of the most significant documents in our legal heritage, the Magna Carta,
was signed in 1215 at Runnymede. Clause 40 provided the guarantee that "(t)
o none will we sell, to none deny or delay, right or justice." In 1494 the Tudor
statute established a right to counsel for indigent civil plaintiffs, requiring a
court to assign to the same poor person or persons counsel learned in the law
who shall give their skills at no fee. Later the right to appointed counsel was
expanded to include civil defendants. These English charters and statutes were
incorporated into the common law that formed the basis of the American legal
system in each colony and then in each state other than Louisiana.
In 1981 the United States Supreme Court was asked to recognize a
constitutional right to counsel in civil cases, in Lassiter v. Department of
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Social Services.' In that case a mother asked the Court to rule that parents like
her, who faced permanent loss of their parental rights, were entitled to counsel.
The Court said that while courts could appoint counsel on a "case by case"
basis, there is no categorical right to counsel in civil cases. The Court created
a presumption against appointing counsel in any case in which physical liberty
is not at risk.
More than forty-five million individuals have incomes low enough to qualify
for federally funded legal aid, but equal access to the courts is hard to find. The
largest federal source of funding for free legal services in civil cases, the Legal
Services Corporation, reported in 2007 that:
1. Legal-Services-Corp.-funded programs turn away some one million cases
annually due to lack of resources; untold additional clients never find their
way to the programs.
2. Each year fewer than one out of five low-income people with civil legal
problems obtain the legal assistance they need.
3. Counting all (not just Legal Services Corp.) legal aid programs, the U.S.
has one lawyer for every 6,861 low-income people, but one lawyer for every
525 people in the general population. A recent study shows that this gap
may well have been understated, and other evidence indicates the gap is
widening.
What about the middle class?
About five years ago, I was assigned a case in which a plaintiffwas attempting
to proceed with a class action against General Motors, Chevrolet, GMAC,
a regional distributor, and an authorized dealership. At the initial scheduling
conference, for the benefit of the court reporter, I asked the plaintiff's attorneys
to identify themselves for the record and then turned to the defendants' table
and asked the several people there to identify themselves and the party each
represented. All but one stood and made the necessary disclosures. I asked the
man who had not spoken if he was representing anyone. He stood and very
nervously said he was not an attorney, that he didn't have an attorney, and that
he was representing the dealership which he owned. I told him that he couldn't
do that because the law did not allow a corporation to appear without a lawyer.
He said, "Judge, I've been told you would say that, but please hear me out."
I told him to go ahead. He said, "I know my dealership is a corporation, but my
wife and I own all the stock. We have a lawyer near our business who handles
our regular matters such as filings with the Secretary of State, employee and
customer disputes, and personal matters such as our wills and taxes, but when
I took the papers in this case to him, he told me that he couldn't handle a
federal case, that it would bankrupt him and he would have to drop all the
other matters he was handling for other clients just to deal with this one case.
He said there were law firms in downtown Denver he would refer me to who
'452 U.S. 18 (1981)
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regularly appeared in federal court. He gave me a list of three firms and I went
to each one of them. Judge, each law firm wanted at least $100,000 up front
and said they wouldn't know how much more it would cost until the dust
settled. Judge, I don't have $100,000. After I meet my overhead, I'm lucky to
get that much out each year in salary for me and my wife, who also works at
the dealership. I've got two kids, one in college and one in high school. I doubt
seriously I could net $100,000 if I sold the business. And with this lawsuit
hanging over my head, I couldn't sell it anyway."
I told the gentleman that there was little I could do. I couldn't represent
him. I couldn't appoint a lawyer for him. The other defense lawyers couldn't
represent him because that would be a conflict of interest. "All I can tell
you," I said, "is to sit tight and I will do my best to see that you are not taken
advantage of." The story has a somewhat happy ending. For entirely separate
reasons and months later, I denied certifying the case as a class action and it
promptly settled, but the experience has stayed with me. This man and his
family did not qualify for legal aid, could not afford competent counsel, and
were denied access to justice. As the case turned out, I don't think he would
have had to spend the entire $100,000 in fees, but neither he nor the law firms
he contacted knew that when the need arose. Simply stated, he didn't have the
price of admission to the halls of justice.
In a few minutes I shall try to explain why attorney fees are so high, but
first I want to present you with some figures showing the ever spiraling trend.
"Firms have been able to raise rates in excess of inflation for close to twenty
years." So says the general counsel of a large American corporation. Another
said recently, "Our company refuses to pay law firms for the hours spent by
first and second year associates because they are worthless." That's easy to say,
but who is going to pay for the necessary training of budding lawyers? The
cost will be reflected in the increased rate of billable hours.
On September 1 of this year, Simpson Thacher & Bartlett, a global law firm
of more than 800 lawyers, will raise its top rate to more than $1,000 per hour
from $950. Firm partner Barry Ostrager, a litigator, says he will be one of the
firm's thousand dollar an hour billers. He is not alone in that firm or in others.
The top biller at New York's Cadwalader, Wickersham & Taft LLP hit the
$1,000 mark earlier this year. At Fried, Frank, Harris, Shriver & Jacobson LLP,
also of New York, bankruptcy lawyer Brad Scheler, now at $995 per hour, will
soon charge over $1,000. Bankruptcy law, as you might suspect, is a growing
industry and skilled practitioners are greatly in demand. I need to add that
these rates are not equivalent to "take-home pay."
At law firms throughout the country, billable rates have climbed steadily
over the past twenty years, rising an average of six to seven percent annually.
In Denver, it is not uncommon to see "customary billing rates" of $400 to
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$600 per hour. Moreover, starting salaries for newly admitted lawyers have
increased significantly, in no small measure because of the six-figure student
loan debts that become due and payable at graduation from law school.
At one time, bar associations published customary fee schedules, but in 1975
that practice was prohibited by the U.S. Supreme Court in the case of Goldfarb
v. Virginia State Bar. The fees charged are even greater than the announced
rate because there are minimum time units of usually five to fifteen minutes, no
matter how much time is actually spent. So a client may be charged for fifteen
minutes of work when the attorney spent only a minute leaving a voice mail
or reading an email. There is a common joke in the business community that
there are only twenty-four hours in a day-except in law firms.
In 1961, my first job as a lawyer out of law school was with a small firm in
Brighton, Colorado. The three partners discussed what my hourly billing rate
should be. Because Brighton is about half way between Greeley and Denver
and the firm did business in both, the question was whether to charge the $10
per hour Greeley rate, or the $15 per hour Denver rate. While it was not the
most confidence-inspiring event for me, one of the partners said, "It doesn't
matter; he won't be worth either, and we will have to write off most of his time
for the first year anyway." He was right, of course, and I wasn't worth the $350
a month salary I was paid. I also recall that I was assigned a good deal of pro
bono work the firm took on as a matter of professional responsibility.
It used to be that every party was responsible for his, her, or its own attorney
fees. It was called the American Rule to distinguish it from the English Rule in
which costs and fees are assessed in favor of the prevailing party according to
a set schedule. The American Rule no longer applies in many areas. Congress
and state legislatures have passed laws awarding fees and permitting contracts
to provide that the loser pays. The Equal Access to Justice Act requires the
federal government in some circumstances to pay prevailing rates to the
opposing party. The Rules of Civil Procedure have been amended to provide
that attorney fees may be assessed in favor of parties and against the opponents
for violations of the Rules. For the first four years of my judgeship, I never
awarded attorney fees. Today, assessing attorney fees is a near daily occurrence.
Let me take a few more minutes to explain why I think legal services are
so expensive and why access to justice is being severely restricted. I think it
has more to do with a resistance to change and a confusion of complaints and
their causes than with greed and penury. It seems highly likely to me that,
using only existing funds, we could realize significant improvements in the
administration of justice. To do so, however, we would have to take the giant
step of throwing out all of the rules of civil procedure and start with a brand
new paradigm.
2421 U.S. 773 (1975).
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In 1921 the great and famous jurist, Learned Hand, said, "I must say that
as a litigant I should dread a lawsuit beyond almost anything else short of
sickness and death." He was preceded in that sentiment by Voltaire, who said
he was only bankrupted twice in his life: once when he was sued and lost
and once when he sued and won. Both of these giants were commenting on
the courts long before the technological avalanche that is presently sweeping
over us. I don't think it is excessively alarmist to say that we are facing a
very loathsome and tangled thicket of procedural chaos and collapse of the
administration ofjustice.
It is not surprising at all that lawyers charge so much for their services when
you consider the confused and antiquated system in which they must work.
As in the case of the car dealer I described, lawyers are unable to predict how
much time and expense will be necessary in any given lawsuit "until the dust
settles." There are no specifications and blueprints upon which to base a bid.
The "dust" includes what is euphemistically called "notice pleading" in which
the complaint says next to nothing, motions that require extensive briefing
and abstraction from an ever-increasing sea of legal precedents, and "liberal
discovery" which means, in this age of data glut, sifting inch by inch through
the desert to find one particular grain of sand. No longer is the lawyer's task to
find a needle in a haystack! That went out with the dial telephone.
The Rules of Civil Procedure were first implemented seventy-two years
ago. They were drafted without any reference to changes in technology. There
was no consideration of computers, fiber optics, jet air travel, the Internet, or
even xerography. The notion of a trial with thousands of exhibits extracted
from millions of documents found in warehouses around the world was not
even a gleam in the eyes of the beholders. Later, with consistent insouciance
to the demands of the technological revolution, the Rules of Evidence were
promulgated. Before, there was a body of law based on the premise that
evidence was excluded from consideration unless it fell within the ambit of
a rule. The new rules transformed the system to one of inclusion so that all
evidence is admissible unless specifically excludable.
Cases that once took two or three days to try now take two or three weeks.
The common-place personal injury suit used to involve the traffic patrolman,
the treating physician, and possibly an expert. The medical record was what the
doctor brought with him, along with a couple of X-ray photos and a view box.
Today, the same case brings out accident reconstruction engineers, four or five
medical experts including the surgeon, the attending physician, the radiologist,
the physiatrist, the rehabilitation expert, a psychologist-and an economist.
An entire industry of experts called "forensics" has been set firmly in place.
Experts are called by the plaintiff. The defendant has a similar team. Each
expert has to prepare a report, submit to a deposition, and frequently testify
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at a separate hearing to decide whether the report is based upon acceptable
methodology. I have tried a jury trial for five and a half months that included
the testimony of forty-five experts.
Absolutely no effort is being made to junk these archaic rules and institute
a new system that accommodates current technology, much less a system that
anticipates more techtonic shifts in the acquisition, distribution, and absorption
of data. I think I need comment no further on what happens to species or
processes that fail to adapt to essential changes in their environment.
It is a weekly and sometimes daily occurrence for me to conduct a scheduling
and discovery conference and observe that the cost of discovery planned by
the parties greatly exceeds the amount prayed for in the complaint-and that is
calculated without even considering the public costs of the court and the fees
charged by the court reporters for transcripts and video presentations.
I know that twenty-five years ago the average time from filing of civil cases
to trial or other disposition was five months and today it is twenty, and our
court is one of the more efficient courts operating in the federal system. I
know that the overwhelming amount of my work does not take place in the
courtroom but in chambers deciding motions-especially summary judgment
motions-and I've heard more than one law professor say that if a case gets
past summary judgment, there has been a failure in the system. I try not to
be cynical, but sophisticated lawyers tell me that the object of litigation is
no longer to bring a case to trial, but rather to force the opposing party to the
bargaining table.
We don't say this often enough: The intent of the Rules of Civil Procedure
and the law of evidence was to lead us to a public trial by jury in which the art
of advocacy would flourish as its most highly vaunted characteristic. That is at
best an illusion. Virtually every study presently available shows that lawyers
and judges are not perceived by the public as performing a valid social function
in an efficient, economic, and successful way. Should this be changed? Yes.
Change should occur and I will devote the rest of my remarks to telling you
why.
The primary reason is that any system of government, including the legal
one, requires public acceptance. Without the confidence that justice is a
predictable reality, social life degenerates into violence, chaos, and narcissism.
Without a complete modernization of our courts and their procedures, we will
get to the point, sooner rather than later, where justice isn't even sought and
access to justice is considered irrelevant. We are rapidly shifting from a system
of adjudication to one of bureaucratic administration of disputes.
Georges Clemenceau once said that "War is much too serious a matter to be
entrusted to the military." Much the same can be said of Justice: It is far too
important to be left to the legal profession. We judges and lawyers are trained,
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in fact indoctrinated, to rely on precedent. We have failed entirely to consider
how changes in technology, some not even presently imagined, can affect the
processes required for the just, speedy, and efficient determination of cases.
That is the way we think. We look to the past and ignore the future. We march
bravely into an unknown world looking backwards. The result of that habit of
thinking is with us now. We are a roadblock on the information highway. Our
present system cannot accommodate the glut of data that society produces. Not
only does our present system fail to accommodate the data, we are presently
incapable of absorbing it and making sense out of it.
I suggest to you that one of the reasons, in fact the principal reason, why
access to justice is so severely restricted is our collective failure to create
a process that is compatible with the conditions of life as we know it to be
lived. Instead of creating an efficient and speedy means of processing and
absorbing data, we continue to engage in mindless ritualism. It should be clear
to everyone, whether lawyer, judge, academic, student, or concerned citizen,
that the present system grounded on notions of notice pleading, wide-open
discovery, and profligate obstructionism by the filing of legions of motions is
an anachronism.
What we need in the way of reform is the conceptualization of an entirely
different paradigm of procedure. One that not only takes into consideration
existing technology, but also can adjust to inventions and discoveries scarcely
imagined. We need to accept that computers have actually changed the
hard wiring of our brains. We need reform that implements neurobiological
developments more than it merely adjusts to new models of computer hardware.
In sum, we need to be creative enough, and daring enough, and imaginative
enough to achieve a far better competency than presently exists in the procedures
we use to administer justice. To put it bluntly: There is no sane reason why
we should think that access to justice is the same now as it was thought to
be at Runnymede in 1215. We have computer engineers and programmers
in abundance. Why not put them to work on something in addition to-and
far more important to our quality of life than-sticking gas pedals and space
capsules?

THE DISTRICT ATTORNEY'S ROLE IN
CRIMINAL JUSTICE REFORMt
Craig Watkins*
I am going to talk about exoneration, but I want to tie in something else-a
personal journey that I think we all have to go through at some point in our lives.
To be honest with you, when I took the job of district attorney, I didn't know
what I was getting myself into, but I quickly became aware of the difficulties
that I would face. This came on top of a difficult year-long campaign. Because
of the campaign difficulties, I went into the office with a chip on my shoulder.
I was angry.
After being in the office for two years, I sat down and reflected on what my
office had done. I started to come to the realization that I was getting in the
way of what needed to be done to fix the criminal justice system. I wanted to
do the right thing, but I found myself more concerned with how I was feeling
than with the approach I needed to take. I inserted myself into the process
instead of taking the selfishness out of it and doing what was necessary. I think
we could have done a lot more in my first two years if I had not been so selfish
and self-centered.
Until I had that realization, when I exonerated someone, I would shake his
hand and he would walk out of the courtroom while everyone cheered. People
would pat me on the back and comment on how much courage I had for doing
what I was doing, but I never really paid attention because I was focusing on
the next battle I would have to fight. And I thought those battles were unfair.
CHANGING MYSELF AND THE DALLAS COUNTY OFFICE

What really made me start thinking about my issues was something
that happened one Sunday. I was giving a speech, and the exonerees were
there. After my speech, the exonerees talked about their lives, and I started
listening. Their lives had been horribly disrupted for reasons that shouldn't
have happened, and yet most of those guys were very forgiving. They weren't
angry, and they had learned to go on. They accepted what had happened to
them, but they were determined to live in a way that would make sure it didn't
happen again. That made a light bulb go off in my head. Here I was, living in
the past, dealing with anger issues because I was treated unfairly; but those

f Address delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 19, 2009.
* Dallas County District Attorney, Dallas, Texas.
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guys, who had spent years and years in prison for crimes they didn't do, had
found it within themselves to get past that and move forward.
I was a defense attorney for several years, and I had seen the failures of the
system up close. The district attorneys at the time seemed not to be concerned
with justice; they were concerned with appearing to be tough on crime. Some
judges even said, publicly, that they were proprosecution; they would lean
more toward the prosecutorial side of an argument than toward the defense.
I thought that was a flawed approach, that a judge shouldn't lean toward any
side. The judge should be a referee and should make sure that, at the end of the
day, the side that deserved to win did win. The "tough on crime" approach was
very difficult for me, as a young defense lawyer, to deal with. Being tough on
crime has its place, but when that is the only goal, it ruins the credibility of the
criminal justice system.
Although many of you sitting in this room are lawyers, I suspect that most
of you have not experienced personally the ugly side of the criminal justice
system. But there is an ugly side, and, as a result, there are a lot of people who
just don't trust the system. I believe that my election was a way for those folks
to speak out about their displeasure with the justice system. We can go all the
way back to the 0. J. Simpson trial in 1994. Everyone knew that 0. J. Simpson
was guilty; but for some reason, that jury found it within themselves to find
him not guilty. I believe that those jurors were making up for the failures they
had seen in our criminal justice system for years. They probably had seen or
experienced the ugliness in one form or another, and they were trying to fix or
balance the system by finding Simpson not guilty. That is what happens when
a significant number of people don't believe in the system.
As I mentioned, I do think that this played a role in my election in 2006. I
ran as a Democrat, and a Democrat hadn't been elected in Dallas County in
more than twenty-five years. On top of that, I had never worked in the D.A.'s
office, and the guy I ran against had been there for twenty-five years. He had
come up through the ranks, and everyone in the office campaigned for him.
My election showed that a lot of people wanted change in the criminal justice
system.
As a Democrat who had never been a prosecutor, I knew that I would have
some credibility issues with the staff, especially since most of the lawyers in
the office were a lot older than I am. It was difficult for them to deal with me
and accept me as their boss. I knew that one of my biggest struggles would be
to gain the respect of the staff.
There are 243 prosecutors in Dallas County, about 100 investigators, and
110 support staff. It is a big office. I wasn't quite sure how I could gain the
respect of these individuals. A lot of folks in the media criticized me for not
spending time shaking hands and socializing with the rank and file prosecutors,
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but I thought that would be a waste of time. After all, when I got there, a lot of
the prosecutors still had Henry Wade's picture hanging in their offices. There
was no way that I would win those folks over by socializing and shaking their
hands. I had to go a different route, and that route was to bring credibility to
the Dallas County criminal justice system.
A turning point in the attitudes of the prosecutors came soon after one of our
exonerations. In our courthouse, there are courtrooms side by side and across
the hall from one another. One day, one of our exonerees was walking out of
one courtroom; cameras were rolling and lawyers from the Innocence Project
were saying, "We just freed an innocent man." Across the hall, a prosecutor
was getting ready to pick ajury, and potential jurors were out in the hall waiting
to go into a courtroom for voir dire. So the potential jurors were seeing all the
commotion about the exoneration, and the prosecutor was thinking, "Maybe I
need to scrap this jury trial and start this case all over. I don't think they will
listen to me after they have seen that we made a mistake and put an innocent
guy in prison." In spite of his concerns, the prosecutor chose to go through
with the trial, and it took the jury only five minutes to convict the defendant.
The prosecutor talked to the jurors afterwards, and they said, "If you are going
to use your resources to right a wrong, why should we doubt you when you're
asking us to convict someone?" That spread like wildfire though the office, and
the prosecutors started to understand. This wasn't about a new, liberal D.A.
who wanted to get folks out of jail. This was about credibility and doing the
right thing, and making sure that the citizens, on whose behalf we prosecute
cases, are adequately represented.
Now we are finding our footing in Dallas County, and the rank and file
prosecutors are starting to understand it (and their jobs are getting easier).
What we've learned is that, for a long time, no one had examined how the
criminal justice system was working. The procedures and methods that
were put in place to insure that the right person was convicted weren't being
followed. And, over the twenty-two exonerations that we've had in Dallas
County, we have found patterns in the things that have been done incorrectly.
For example, in ninety-five percent of our exonerations, the line-up was faulty.
And, unfortunately, we've found prosecutor misconduct in many of the cases,
which is especially disheartening.
Initially, when I started to see the prosecutor misconduct, I was furious, and I
placed the blame squarely on the Henry Wade legacy. But gradually, I realized
that blaming Wade came out of my resentment, and now I have overcome
that. After looking at the history more closely and after reading some letters
sent by him and received by him, I have concluded that Henry Wade was a
good person who really wanted to do the right thing. The problem, or at least
a problem, was that he became an almost godlike figure in Texas, and no one

THE DISTRICT ATTORNEY'S ROLE

questioned what he did. When that happens with people in power, they start
to believe their headlines; and, unfortunately, I think Mr. Wade did that. But I
know that Henry Wade did regret some of the things that he did. I also know
that I now appreciatebeing challenged and questioned because it keeps me on
my toes and makes sure I'm fully aware of what I'm doing.
We need to get away from anger and resentment toward prior administrations
and Henry Wade, because those distract us from what we need to do. We need
to focus on solutions for the problems, and we have the resources and the
technology to do the right things. We all know that failures happened in the
past; going forward, let's focus on the solutions. That's what we are doing in
Dallas County.
LEGISLATIVE EFFORTS

Our legislature meets every two years. We have sponsored several bills
that will address the problems we're having with our criminal justice system.
Some of those bills deal with witness identification, others deal with the proper
storage of biological evidence, and some deal with the statute of limitations in
certain situations.
Let me give you an example to show why we want to address the statute
of limitations. In Texas, if you commit a crime and go to prison, your DNA is
taken. We put it on file in the system. As a result, when we exonerate a man, in
most cases we can find out who did commit the crime-because the person who
should have been convicted of the crime almost always continued to commit
crimes and got caught at some point. When we put the DNA evidence from
the original crime into the system, we usually get a match, a "hit." (That is the
other side of this injustice. It is terrible in itself when we send an innocent man
to jail. On top of that, the person who committed that crime will continue to
commit crimes. If we had gotten it right the first time, we could have taken that
person off the street, and there would have been fewer victims.) The problem
is that by the time we exonerate the innocent person and determine who did
commit the crime, the statute of limitations has run, and we can't prosecute.
In fact, two of our cases were especially dramatic. In each, the exoneree was
released on a Friday, and the person who actually committed that crime
was being released from prison the following Monday. And we couldn't do
anything about it.
In an attempt to do something about the problem, we sponsored legislation
providing that if a person is exonerated and we find out who actually committed
the crime, we can make notations in his file. We can't prosecute because of the
statute of limitations, but we can make the notations. If the person is not in
prison but on parole, we can make it a condition of parole that he register as a
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sex offender and do all the things that sex offenders have to do. (Most of these
are rape cases.) If the person is in prison and coming up for parole, the fact that
he committed this additional crime will be taken into account when the parole
decision is made.
I would like to see an even stronger measure. I believe that, because science
has advanced to the point that we can positively identify an individual who
committed a crime, we should be able to prosecute. That probably would
require a constitutional amendment, which would say that if there is irrefutable
evidence, the individual may be prosecuted even if the statute has run. We will
have to see whether Texas or any other state will have the courage to put that
into law, and it might take Supreme Court action, as well; but I think that we
have to try to make those kinds of changes in the law.
OPPORTUNITIES

It isn't often that we lawyers get the opportunity to be agents of progress
and change. I am fortunate to be a person who has the opportunity to make
this world (or Dallas County, anyway) a little bit better, a little more just. And
going forward, I hope I will be able to do even more than I've done in the last
two years. We have a long way to go with improving criminal justice, and
it will take people like those of you in this room-lawyers and leaders who
understand the issues-to stand up for progress and the changes that need to be
made.
The commission of a crime usually means that we, as a society, have failed
to foster the success of the individual who committed the crime. Criminal
justice involves more than just focusing on the outcome and making sure
we prosecute the right person; it's also about focusing on prevention. I am
a prosecutor who will tell you that I hope the day comes when I don't have
to prosecute anyone. That would be true success. That would mean we have
implemented the necessary programs, policies, and procedures to make sure
criminal activity does not happen. In Dallas County, the crime rate has gone
down, and I hope that it's because of the policies we have put in place. And
I hope that when you go home from this meeting, you will continue this
conversation in your communities, to make sure that we continue down the
road of raising the quality of justice to the level where it needs to be in this
country.
QUESTIONS AND ANSWERS

Q: How do you determine which prisoners get DNA testing?
A: A law that passed in 2001 allowed prisoners to request postconviction
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DNA testing. By the time I took office, about 435 prisoners in Dallas County
had requested testing, so we started with those 435 cases. And now we receive
letters daily from inmates who want to be tested. Unfortunately, in ninety
percent of those cases, DNA from the crime is not available. In many of those
cases, the crime didn't involve DNA; but in some of the cases, DNA was
present but we didn't keep it. Fortunately, in Dallas County, we kept a lot of it,
so we often can make DNA matches. There are other places where there is very
little DNA from older crimes-places like Harris County, the largest county in
Texas, where they've always had lab problems. This means they can't check
for DNA matches; and I would submit to you that Harris County would have
more exonerations than Dallas County if they had kept the evidence.
Q: Do you think it would be constitutional to lengthen the statute of
limitations if crimes were being prosecuted with DNA evidence as opposed to
those without DNA, as a partial solution to the problem you face?
A: Actually, in Texas, we do have a fairly recent statute providing that if
DNA evidence is available, there is no statute of limitations. But the problem
is that a lot of the wrongful convictions occurred in the '80s and '90s, before
the statute was put in place. I believe we should be put in the position to punish
the individuals who committed those crimes, fifteen or twenty years ago.
Q: In North Carolina, as a result of some cases of prosecutorial misconduct,
we have essentially an open file policy, where the D.A.'s file is open to defense
counsel, so that any evidence that would potentially exonerate the defendant is
available to defense counsel. What is the policy in Texas in that regard?
A: There is no statewide policy. That's another form of legislation that we're
advocating. In the Dallas County office, we have an open file policy, at all
levels, from trial through any appeals. Our files are open to defense attorneys.
Q: Do you think there ought to be a jury instruction about the dangers of
eyewitness identification testimony?
A: I don't think we are ready for that yet. I'll tell you why. In Dallas
County, we're using the new double-blind identification procedure, which is
the best procedure, according to empirical studies. This procedure is based
on a recognition that there will be an investigator on the case who knows
everything about it, and he will know who the victim or witness should point
out as the perpetrator. So, for the identification procedure, you bring in a
different investigator who has nothing to do with the case. That investigator
will not know which person should be picked out and will present the photo
array in such a way that it won't be suggestive. He also presents each photo
individually. (In the past, the victim or witness usually was given a group of
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four pictures all at once. Some of the pictures might have been black and white
while others were color photos. In a lot of instances in Dallas County, we
would see three pictures in color and one in black and white, and the victim or
witness would chose the black and white picture.) In the double-blind system,
the investigator also tells the victim or witness that we don't know if the
assailant is in this group. This procedure might prove to be worthwhile and
reliable, but it hasn't been tested enough for me to hang my hat on it.
Q: Years ago, I was involved in a case in Houston, and one of the things that
I discovered was the arbitrary and capricious nature of the prosecutors across
the state of Texas, particularly with respect to what they charged as a capital
offense. My question to you, with respect to Dallas County, is whether you are
trying to impose some type of uniform standard among your prosecutors with
respect to what type of capital offenses they charge.
A: One of the important responsibilities of a D.A. is to have the power
to determine if he's going to charge a person a certain way or even take a
case, and I don't think we should take that away from prosecutors. Part of the
answer to this problem lies in the fact that this is a politically elected position.
We need to impress upon the citizens that they should vote for someone they
believe will be fair in their approach to how they will charge an individual.
Also, I have established a new process in Dallas County. I am joined by a
panel of senior prosecutors with varying philosophical approaches to criminal
justice-liberals and conservatives. The prosecutor who is handling a potential
death penalty case has to present his case to the panel, and the panel makes
the determination as to whether the person will be tried for a capital offense. I
think this approach is better than a unilateral decision by the D.A., and it also
helps in the appellate process.

ENTREPRENEURIAL CAPITALISM AS A SMART-POWER TOOLt
Robert A. Mosbacher, Jr.*
In the autumn of 2005, I got an extraordinary opportunity to serve our
country. I was asked to be President and CEO of something called the Overseas
Private Investment Corporation, or OPIC. It is not a well-known entity. People
would come up to me and say, indignantly, "What are you going to do about
the price of oil?" I replied, "Nothing." They'd say, "Why?" "Wrong agency."
OPIC's PURPOSE AND PRODUCTS

Established in 1971, OPIC was created to help mobilize and facilitate U.S.
private capital investment in emerging markets and developing countries.
Why? Because the risk in those markets and countries is too great for most
commercial banks or others to go in without some safety net or protection. So
OPIC was created to be a risk-mitigation agency, to provide that safety net for
investment in a country before the rule of law is clearly established and other
conditions become well-settled.
OPIC initially was built around a single product, political risk insurance.
Private investors who wanted to go into a developing country would buy this
insurance, which would protect them against expropriation (the country takes
your assets), currency inconvertibility (you can't take your money out of the
country), or political violence. OPIC sells the insurance at market rates, but
it doesn't compete with the private sector; investors have to prove that they
can't buy the insurance in the private sector. (I had had personal experience
with OPIC, because I bought political risk insurance for an oil concession
in Venezuela in the mid-1990s. Fortunately, we sold out before Chavez took
over.)
Because OPIC is a government agency, it deals with other governments on a
sovereign-to-sovereign basis. If an investor suffers a loss covered by an OPIC
policy, OPIC pays the investor's claim and then goes after the host government
for reimbursement. Often, OPIC doesn't immediately recover from the
host country, but it persists. It is part of our government, which isn't going
anywhere. Ultimately, OPIC recovers. OPIC has recovered ninety percent of
the claims it's paid.
After awhile, OPIC became involved in loans and loan guarantees. A
prospective investor would go to a bank and say, "I want to do this deal in that
f Address delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 17, 2009.
* Formerly, President and Chief Executive Officer, Overseas Private Investment Corporation, Washington,
D.C.
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country. How much will you lend me on it?" The bank would say, "Somewhere
between zero and not as much as you want." To make the deals possible, OPIC
stepped in to back up the banks. OPIC would take, say, fifty, sixty, seventy-five
percent of the risk, and the bank would take the rest. OPIC did-and does-this
through loan guarantees and direct loans.
OPIC's final product line, as we call it, is private equity funds. OPIC
provides long-term debt capital to private equity funds, which encourages
other investors to participate in the funds. These funds directly invest in
private companies in the emerging markets and developing countries. OPIC
also provides support through carefully selected fund managers who are able
to guide and advocate for the companies in which the funds invest. Through
these equity or investment funds, OPIC can drive investment in certain areas
of the world.
For instance, in the last few years, OPIC has mobilized enormous investment
in sub-Saharan Africa, to complement the public and private efforts to combat
HIV/AIDS and malaria. Jobs resulting from OPIC's work are connected with
health care in many important ways. At a basic level, treating adults and
children for HIV/AIDS helps only to a certain level if adults don't have jobs
that enable them to provide for themselves and their children. Also, health care
becomes part of an employment program; and employees receive guarantees
that if they are sick with HIV/AIDS, they can continue in their jobs if they are
taking treatment. The programs are complementary.
OPIC operates in 155 countries. It does two to three billion dollars of
new business a year, and it has about fourteen billion dollars of outstanding
commitments in a wide variety of services and sectors. The work was
fascinating for me, because I learned so much about different businesses that
had been completely outside my knowledge. Most importantly, OPIC is not
only self-sustaining but makes money. In fact, it dutifully returns, on average,
250 million dollars to the U.S. Treasury every year. OPIC has built up over five
billion dollars of reserves at the Treasury Department.
OPIC's MISSIONS
For most of OPIC's history, the agency has been reactive. In other words,
the agency has sat there waiting for private parties to ask for political risk
insurance or loan guarantees. And that is important. That's OPIC's first
mission, its basic blocking and tackling.
The second mission of OPIC is to be as developmentally beneficial as
possible-in other words, to have as positive an impact as possible on the host
country. OPIC looks for projects that help raise standards in the country, or
introduce best technology or best practice, or improve governance. It also
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guards against negative effects-for example by making sure that it isn't
condoning the exportation of pollution or perpetuating the hiring of children.
OPIC has an elaborate way of evaluating all of that. It scores every project in
terms of how developmentally beneficial it is to the host country.
The third mission is to make sure all of its activities are consistent with
American foreign policy. This is the mission I want to talk about for a
few minutes. OPIC has a fifteen-member board, with eight private sector
members and seven members from the government, from different agencies
and departments. All are appointed by the President and confirmed by the
Senate. On my board were the Administrator of the Agency for International
Development, the United States Trade Representative, the Deputy Secretary of
Labor, the Deputy Secretary of Commerce (the number two officers in those
two departments), the Under Secretary for International Affairs at the Treasury
Department, and the Under Secretary for Economic, Energy, and Agricultural
Affairs at the State Department, in addition to myself and the private sector
members. The reason I mention all the members from other departments is
to assure you that if I had been making foreign policy at OPIC, I would have
heard about it. Making policy is not OPIC's job. It does commercial things,
and those things need to be within the fairway of whatever our foreign policy
is.

OPIC can help further our foreign policy, however. OPIC's activities help
project what is America's greatest economic advantage: entrepreneurial
capitalism. In foreign policy talk in Washington, there is hard power-which
typically is military force or diplomatic action-and soft power, also called
smart power, which traditionally referred to foreign assistance. Soft power
has been of limited success, quite frankly, in a lot of places; but in some areas,
such as the health care arena, it has been extremely effective. Our assistance in
fighting AIDS and malaria has furthered our interests as well as saved millions
of lives. This is a good example of soft or smart power. OPIC's programs, too,
can be considered smart power, but what I discovered when I got to the agency
is that it was not deployed regularly as a smart-power tool.
My board at OPIC decided to shift the agency more aggressively into using
investment as a smart-power tool. We could look at the countries where our
foreign policy is trying to create stability and economic hope, and use OPIC's
programs to spur investment that would contribute to stability and jobs in those
places. We know that all people share certain basic aspirations, regardless of
their religion, culture, or nationality. One is to be secure from violence, and not
far behind that is to provide for our families. If we can help people provide for
their families, we win more hearts and minds than we do by trying to convince
them of the value of democracy. (Democracy is important, but if people can't
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feed their families but are allowed to vote, we end up with what happened in
Palestine.) I think we need to help people provide for their families first, which
will help us win hearts and minds; and out of that will come greater freedom
and democracy. That shared aspiration to be able to provide for our families is
one reason to use OPIC's programs as a smart-power tool.
Second, the only way to create sustainable economic growth and development
is through the private sector. Government can help, but government can't
drive it and sustain it. So private capital investment is the only way to create
sustainable economic growth, and OPIC's programs stimulate and channel
private investment.
The third reason to use OPIC as a smart-power tool is that entrepreneurial
capitalism is something that America does great, and it's what everybody
wants to emulate. People want to know how to create businesses and realize
their potential. OPIC is perfectly situated to help with that.
THE MOST EFFECTIVE INVESTMENTS

After we made the decision to assert ourselves in the discussion of how the
United States can kick-start economic growth and build stability in countries
that are priorities for our foreign policy, we looked at different sectoral
investments to determine which investments would be more catalytic, in
terms of ripple effects, than other investments. One area that came to mind
immediately was access to credit. In the current environment in the United
States, we're beginning to understand better the impact of excessive access to
credit, and now the impact of no access to credit. In most of the developing or
emerging market world, there is no credit available except to the top corporate
customers. They don't even think about lending to small businesses. And yet
there are entrepreneurs on the ground in all these places who are doing things,
and if they could actually borrow money over a three- to five-year period, and
use it, for example, to buy equipment, they could employ ten people instead
of two. This type of lending has a great ripple effect. After realizing this, we
focused intensively on both microcredit and "SME" credit-credit for small
and medium-sized enterprises. That was transformational.
A second catalytic area is middle- and lower-income housing. Housing is
not just an American dream, it's a universal dream. I'll come back to this in a
couple of minutes. A third area is appropriate machinery. In many developing
countries, people have skills but no equipment, and they can't afford to buy
it. As a consequence, you see people doing things with shovels that will take
days and days to do with shovels but that could be done much better and much
faster with a piece of equipment.
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A fourth area that we zeroed in on was the agricultural supply chain. In a
lot of these agrarian economies, the way you create jobs is to add pieces to
the supply chain. For example, if you're growing fruits or vegetables, cold
storage is an agricultural supply chain piece; it enables you to extend the life of
the fruit or vegetable beyond its immediate harvest. Greenhouses, packaging
plants, and processing facilities all could be agricultural supply chain pieces
that would greatly expand employment and marketing possibilities in agrarian
economies. The fifth and final area we identified as having great ripple effect is
infrastructure. Here, we focused on technology infrastructure as well as more
traditional infrastructure such as farm-to-market roads.
Let me give you a few examples of things we ended up doing once we
selected our areas of focus. A few years ago, that horrible war broke out
between Israel and Lebanon. Much of southern Lebanon and a good bit of
Beirut were destroyed, and Israel was showered with rockets. After it was
over, the question for us was what the United States government could do to
help Prime Minister Siniora, an ally, survive. We wanted to keep Siniora in
power in Lebanon, rather than have the head of Hezbollah prevail. But the
Hezbollah folks are smart. They knew they were responsible for destroying a
lot of houses, so they set up tables on street corners in strategic areas, made
people fill out papers stating exactly what they needed-and then handed out
ten thousand dollars in cash to each applicant. The money came from Iran,
and it was our currency! How could we compete with that? OPIC went into
Lebanon, met with four Lebanese banks, and immediately arranged for the
banks to go out and lend money to rebuild houses and businesses. OPIC took
seventy percent of the risk for the loans. We got the banks to move quickly, to
counter what Hezbollah was doing. The lending program went very well, at
least in part because many of the Lebanese people were comfortable dealing
with the banks and already had relationships with the them.
Another area where OPIC helped with credit is Palestine. As you know,
Palestine consists of the West Bank and Gaza. Gaza is off-limits; OPIC won't
lend in Gaza as long as the State Department and the White House say, "Don't
lend in Gaza." But for the West Bank, OPIC created, with the Palestinians, a
288-million-dollar lending program for small businesses. This program has
been hugely popular. It's being administered by seven Arab banks that already
existed in the West Bank, and again, we're sharing risk with the banks, and
with a Palestinian entity. The whole idea is to help the Palestinian president
and prime minister and give them a basis for saying to their people, "See, life
is getting better here."
After the small business program got underway, OPIC went back into
Palestine and took on a fifty-percent role in a 500-million-dollar middle- and
lower-income mortgage program. Given all the mortgage problems we're
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having in the United States, you're probably thinking I was crazy to lead
OPIC into mortgages in Palestine, but let me tell you how the program works
there. First, the borrowers are carefully screened, not just for whether they
are terrorists, but more importantly, for what jobs and resources they have.
We make sure they don't spend more than one-third of their paychecks on the
mortgages. We don't lend more than eighty percent, loan-to-value. We make
them pay a down payment, usually twenty percent. This is the discipline that
we used to have in the United States; we still impose it elsewhere.
I have to say this: I'm pretty sure that the default rate on these mortgages
will be very modest. Why? Because what you find in the third world is that
most people have no assets, so when they get access to something they thought
was far beyond their dreams, they protect it with their lives. This is somewhat
counterintuitive, and yet it explains why the default rate for microloans is less
than two percent and sometimes in the one percent range. I've met many of our
microloan borrowers, and if you looked at them, you would think they would
be high credit risks. Yet, they repay. Why? Because this is what's feeding their
families. It is important that we understand that.
To give you an example of what OPIC did in the area of equipment and
machinery, I will tell you about one of my more interesting trips. A group
went up into the Federally Administered Tribal Areas, which are the mountains
between Pakistan and Afghanistan, and met with the tribal leaders. The
group asked what the principal economic need was, and the tribal leaders
all complained about the lack of electricity. That is a common problem in
Afghanistan and in this part of Pakistan, but it's a fixable problem; it's just a
matter of what has to be done and who's going to pay for it. When I got the
report, I wanted to go up there, because I used to be in the energy business.
(You can't go up there now, but this was a few years ago.) I met with a group of
mullahs who were in the marble business. (There is a lot of high quality marble
in the quarries up there.) I asked them to tell me about their work. They said,
"We go to the quarry and look for fissures in the rock. Then we put explosives
in, and pull a truck up close to where the explosion is going to take place. We
wrap ropes around the boulder, set off the explosion, and try to pull the boulder
down on the back of the truck." (That explained something I had seen on my
way to the meeting: I saw what looked like a couple of small comets on the
backs of trucks that were buckling as they moved through the streets.) I said,
"Then what happens?" "We get it to an area where there's a cluster of marble.
We call them factories." They're basically two-car garages where men whale
away at the boulder. I asked, "How much marble are you recovering?" "I think
we're up to fifteen percent." It should be eighty-five percent.
To have a major impact on that group of people, we needed to capitalize
a leasing company that would go out and buy equipment for extracting and
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processing the marble, with twenty-year financing, and then take it to the
quarries and lease it to the mullahs. The mullahs would pay what they could
pay until they got more productive, and then they would pay more. That's an
example of the kind of solution that is transformational, and OPIC helped with
a business plan as well as capital.
I will give you one last example, one on the agricultural supply chain. In
Afghanistan, poppies are planted in the fall and harvested in the spring. There's
one other crop that can grow during that time, over the dead of the winter, and
that's winter wheat. But that tends to give the farmers a fairly low yield. Then,
in the spring, the Afghan farmers plant fruits and vegetables and harvest all of
them at the tail end of the summer. They have no means of extending the life
of these products, because there is no cold storage or processing facility. As a
consequence, either the Pakistanis buy the produce, take it to Pakistan, process
it, and sell it back to the Afghan people for ten times the price, or the farmers
take it to the market all at once, and the prices drop through the floor so that the
farmers get next to nothing. That's why, when you ask them to stop growing
poppies, they can't even consider it. They don't think about the impact of the
product on other people's lives; it's simply an economic decision. The kind of
thing we need to do is to address directly the lack of agricultural infrastructurefind a way to make cold storage and processing facilities available, to give the
farmers ongoing income at better prices for legitimate crops. That's the only
way we can win the battle against the poppy folks. You can't kill their most
profitable product if they have no viable alternative.
I hope you can see that private capital investment can be a very powerful
tool, a tool that our government doesn't employ early enough or aggressively
enough to get full advantage from it. What I'm working on now is helping
the new administration, particularly the National Security Council, figure out
how to institutionalize what we've learned about mobilizing private capital so
that we can build on it instead of relying, as we have in the past, on foreign
assistance, which can be extremely helpful in some instances but has no impact
whatsoever in many situations.
A NEW KIND OF PEACE CORPS
I could give you at least fifteen examples of opportunities similar to the
leasing company in the FATA region; there are many entrepreneurs on the
ground who will never realize their potential because they'll never be connected
to financing, investment, credit. Why? Because they have no business plans.
There is no road map for them.

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

I realized that our government can't fill that gap. Our government generally
doesn't do business plans; and when it tries to do them, it doesn't do them
well, largely because it does them by contract, with thirteen different layers.
Out of that realization came the idea of BIZCORPS. President Obama has
talked about expanding the Peace Corps to double its size. I think a more
productive approach is to enlist business school graduates, put them on teams
for a couple of years, connect them with advisors who have been out in the
business world for twenty years and have real-world experience, and deploy
the teams to places where we know there's potential, and where the assistance
of trained business graduates can turn potential into possible investment that
can be transformational in a country.
I have visited with students on the campuses of many outstanding business
schools over the last year or so. Even before the meltdown on Wall Street, the
students showed a high level of interest in the idea; many young people want
to spend some time serving their country and gaining invaluable experience in
the process. And I think the signal it would send to the rest of the world would
be great. As the new administration tries to rebrand American foreign policy,
to put more emphasis on soft power or smart power, it could demonstrate its
different approach by embracing entrepreneurial capitalism as a tool and by
helping to operationalize it by deploying teams like BIZCORPS.

THE FUTURE OF ENERGY: PERCEPTIONS,
REALITIES, AND POSSIBILITIESt
Scott Nauman*
What I will share with you today is exactly the material that we use as the
basis for the corporation's future plans. It has been reviewed not only with the
management committee and the board but also with employees, civic groups,
business groups, neighbors, families, and anyone who will sit still long enough
to listen. I am not going to try to sell you anything today. This is about, for
lack of a better term, raising energy literacy. I find in my travels that there is
a lot of misinformation about this topic. Hopefully, at the end of this, you'll
understand a little bit more about where we see the energy future going and
a little bit more about what motivates us to do some of the things that we do.
There are a lot of misperceptions about our business. One is that the world is
running out of oil. That's not true. We've used about a trillion barrels since the
beginning of time, and we've got at least another three trillion to go-probably
more. People have the misperception that big oil companies dominate the
industry, but as big as Exxon Mobil is, we produce only about three percent of
the world's oil and gas. There are misperceptions about where our oil comes
from; many people think that most of the oil we use in the United States
comes from the Middle East. In fact, only a small percentage comes from the
Middle East; most of it comes from North and South America. Some other
misperceptions might get corrected as I talk.
What I'm going to talk about today is not what's going to happen next
week, next month, or next year. It's a look out to the horizon, to the year 2030.
Looking forward by twenty or twenty-five years allows us to set a framework
for what we do in investing our capital. I'm going to talk to you a little bit
about what we see for oil and gas, the things we do today, but also about
nuclear energy and renewables. I try to anticipate and answer some of the
questions that most people have.
OUR PROCESS

I want to start by telling you a little bit about how we develop our long-term
energy outlook. The group I head in the corporate office is an eclectic group.

t Address delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 19, 2009.
* Manager, Economics and Energy, Corporate Planning, Exxon Mobil Corporation, Irving, Texas.
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We have economists, technology experts, and people who are specialists in
energy demand and energy supply. We study roughly a hundred countries,
individually, looking at their energy use and their energy future. In doing that,
we break energy use down into fifteen different demand sectors for each of
those countries. And we look at roughly twenty different fuel types. For each
of those hundred countries and each of those demand sectors and each of those
fuel types, we look at both history and the future. There are about one hundred
other countries that we group together and look at in less detail, but that's
against the base of a very detailed examination.
I mentioned demand sectors. You can break energy use down into groups
such as transportation, power generation, industrial use, residential and
commercial use. Within each of those, there are subcategories. So whether it's
residential use in Russia or automobiles in Australia, we look at all of those
things and then we aggregate them together for a global view. We layer on
top of that assumptions about where technology is going and where policy is
going. What you're going to see today is the end result of all that analysis-a
broad-brush look at world energy.
GLOBAL ENERGY USE AND OUTPUT

Demandand Output, Broadly
If I had to choose just one point I would want you to remember, it would be
this: There are two major things that drive global energy use-population and
economic growth. Let's start with global population. Today, there are about
6.5 billion of us on the planet. The growth rate is about .9% a year, less than
one percent per year. That doesn't sound like much, but at that rate, 6.5 grows
to eight billion by the year 2030. That's 1.5 billion more people that are going
to need energy.
The more important driver of energy use, though, is economic growth. We're
in a global recession right now, and we've been through other recessions and
crises, but if you look at the big picture, you see that global economic growth
has been pretty steady. In the past it's been about three percent per year, and
our projections show that it will continue at about three percent growth per
year going forward. The bottom line is that by 2030, the world will see a lot
more people and a lot more economic growth.
That translates into a lot more energy use. A term we use here is million
barrels per day oil equivalent, or MBDOE. We take the amount of energy,
whether it's in oil, natural gas, nuclear energy, or coal, and convert it to an oil
equivalent. Back in the year 2005, the total energy used worldwide was about
230 million barrels per day oil equivalent. Today it's about 240 or 245 million
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barrels per day. The average annual growth is 1.2%. We expect that, driven by
population and economic growth, the world's demand for energy will be about
thirty-five percent more in 2030 than it was in 2005.
Let's divide the world up into regions. We use seven regions for our analysis
of economic output, but it quickly becomes clear that there are three major
regions, in economic output. Each of these falls between ten and fifteen trillion
dollars of annual output-North America, Europe, and Asia-Pacific (India,
China, and surrounding countries). So I'm going to focus on those three today.
What are these going to do going forward? The big ones will get bigger.
The highest rates of growth will be in some of the smaller countries or regions,
but they will remain small, compared to the three major regions. Among the
three biggest regions, the Asian group will grow the fastest; it will become
the largest region, in economic output, by the year 2030. You're going to hear
me come back time and time again to energy demand growth in China, in
particular. Huge population, huge increase in economic output.
DemandSectors-Transportation
Let's turn now to demand sectors. As I mentioned before, we look at some
fifteen demand sectors. I am going to aggregate those into four main onestransportation, power generation, industrial use, residential-commercial useand begin with transportation. About twenty percent of the energy that the
world uses goes to transportation. It's a unique sector, from the standpoint
that it uses almost exclusively one fuel type, oil. Ninety-eight or ninety-nine
percent of the world's energy demand for transportation is met by oil today.
Oil is the only fuel with the scale, the energy density, and the infrastructure to
meet today's global energy needs in the transportation sector.
Where is this area of energy demand going to go in the future? It's going
to continue to grow, and it's growing relatively rapidly, at 1.4% per year. The
use of biofuels is growing, and we're relatively aggressive on our expectation
for the growth of biofuels, but perspective is always important. Even though
biofuels will grow rapidly, they will still be small relative to oil in the year
2030. There also has been a lot of conversation about using natural gas for
transportation, but natural gas will still be very small by 2030. This is an oilcentered sector.
There are five subcategories in transportation. Light-duty vehicles are the
ones that we all know. Those are cars, SUVs, and light-duty pickup trucks.
Heavy-duty vehicles are things like eighteen wheelers, commercial vehicles.
Then there are aviation, marine, and rail.
Let's focus on light-duty vehicles. From 1980 through 2005, energy demand
for light-duty vehicles increased seventy percent, but we believe this is leveling
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off. We project growth of only about ten percent going forward. That reflects
very aggressive assumptions or expectations about the increasing efficiency
of cars. Where is the light-duty fuel demand? The United States, Europe,
and China account for about half of the world's light-duty fuel demand, and
the U.S. is the biggest by far; we consume about seven million barrels a day
out of twenty total, so we're over thirty percent of the world's light-duty
transportation total.
Let's focus, then, on the U.S., the biggest light-duty transportation market
in the world. One of the common misperceptions relates to what vehicle fuel
efficiency has done over time and will do in the future. When we look at actual
data, we see that the average mile-per-gallon figure for new light-duty vehicles
stayed the same from 1980 through today. On average, new light-duty vehicles
in the U.S. got twenty to twenty-one miles per gallon in 1980, 1985, 1990,
1995, up through today. We work a lot with the automakers, and one of the
points they make is that technology has evolved and vehicles have gotten
much more efficient under the hood, but they also have gotten bigger and
heavier. The efficiency gains under the hood have been offset by the increases
in weight and power. As a result, we don't see any improvement at all in fuel
usage by new light-duty vehicles over the last twenty-five years.
Is this going to continue in the future? Under the Energy Independence and
Security Act, there are new corporate fuel economy rules, the CAFE standards.
By 2020, new light-duty vehicles have to meet a thirty-five miles-per-gallon
standard. That's measured under ideal conditions, running on a dynamometer,
without any air conditioning. Adjusting for on-road performance, that thirtyfive will actually be more like twenty-eight or twenty-nine, but that's still forty
percent better fuel economy than we have today.
There's a lot of debate about whether automakers can achieve this by
2020, but we believe that they will meet it and exceed it, and that we will
see fuel efficiency continue to improve after 2020. Why do we think this?
Partly because of the hand-in-glove relationship we have with automakers.
We have to know what they're doing from a technology standpoint, and they
have to know what we can do from a fuel standpoint. From those interactions,
we believe we're going to see a radical change in the efficiency of light-duty
vehicles going forward, and that has implications for the energy business, and
for energy in general.
Let's look at the size of the light-duty vehicle fleets. In the U.S., there will be
275 million light-duty vehicles by 2030. One of the most staggering statistics
is the number of light-duty vehicles per thousand people in the U.S. It is 782.
That is 782 per thousand people, not per thousand drivers or adults. We have
more than one light-duty vehicle per driver in the United States. Europe has
a fleet that will go to 260 million by the year 2030, but that is flattening out
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as their population flattens out. Then we get to China. Today, there are about
fourteen million light-duty vehicles in China. Back in 1990, there were only
one million light-duty vehicles in China. By 2030, we expect that there will
be about 110 million light-duty vehicles in China, with strong upward growth.
Now we'll combine the number of vehicles and fuel economy. We already
talked about the steep increase in U.S. fuel economy because of technology.
European cars are already more efficient, largely because of taxes and higher
fuel prices in Europe, and we expect those vehicles to improve in efficiency
as well. China has very efficient vehicles too-not so much because they're
technologically advanced but because they tend to be smaller vehicles. And
all of these, we expect to increase in efficiency going forward. In the U.S., we
may be at or past a peak in our light-duty vehicle fuel consumption. It peaked
at about nine million barrels, and we project that it will be down to seven
million barrels by 2030. We already see a decline occurring in Europe. Fuel
economy is improving, and demand is going down. China's light-duty fleet is
in its early days, but it is increasing and will continue to increase. When we
layer on fuel demand for the other types of transportation, you'll see that in
the U.S., by 2030, we'll be lower than we are today. Because of commercial
demand, Europe will remain about flat with where it is today. China, growing
rapidly in every category, will have almost as much demand as Europe by
2030. We will see a significant regional shift.
As an aside, I've been asked about a thousand times why we aren't building
more refineries in the U.S. Part of the reason, of course, is regulations and
other impediments, but a big part is basic business strategy. We believe that
light-duty fuel consumption in the U.S. is headed down because efficiency is
overwhelming the increased number of vehicles. From a business standpoint,
you don't build more capacity into a market where demand is starting to drop.
Where does it make business sense to build refineries? China. And that's where
we're building a huge petrochemical refining complex today.
Demand Sectors-PowerGeneration
The next sector I want to discuss is power generation. Power generation is
what keeps the lights on; it's what energizes our homes and our industries. It
is the largest sector of energy demand globally-about thirty-five percent of the
world's total energy usage. Unlike transportation, there is more of a portfolio
of fuels for power generation. Coal is the largest. Natural gas and nuclear are
second and third, respectively. Much smaller as a source is biomass, which is
wood and similar products. As we go forward, coal will continue to be king,
but it is losing its lead. Natural gas will grow most rapidly, and we'll see a lot
of growth in nuclear. There also will be rapid growth in some areas that are

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

negligible now. For example, we project that wind power will grow at twelve
percent a year, which is a huge rate of increase; but because it is starting at
such a low level, it still won't be a large portion of power generation.
How do you determine how much energy you need to generate electricity?
First, you have to figure out how much electricity you need. Electricity need
tends to vary directly in proportion to economic growth. Because of worldwide
economic growth, we will need seventy-five percent more electricity in the
year 2030 than we used in 2005, globally. Seventy-five percent more, a huge
increase. And the biggest source of demand in the year 2030 will be China, not
the U.S. or Europe.
So let's talk about China. Any story about China's power generation has to
start with an understanding of coal. The world has about 900 billion tons of
coal reserves. The largest region, in reserves of coal, is Asia-Pacific. North
America is number two. Within the Asia-Pacific region, China has about
thirty percent of the reserves, Australia has about thirty percent, and another
thirty percent are in India. Each of these countries has more than one hundred
billion tons of coal. That's a huge resource. China not only has one of the
largest internal resources of coal, but also has Australia, the world's largest
exporter of coal, not far (relatively speaking) to the south. So quite logically,
the Chinese, with more than a billion people, a rapidly growing economy, and
a need for huge amounts of electricity, have turned to coal in a major way.
Today, ninety percent of the electricity in China comes from coal. They are
trying to diversify-they're building nuclear plants more rapidly in China than
anywhere else in the world, and they're adding wind farms rapidly-but coal
will still be seventy-five percent of China's electricity generation in the year
2030.
Where does the U.S. stand in power generation fuel? We're not like China,
but we might not be as different as you would think. We use a lot of coal.
Our growth won't be nearly as fast as China's between now and 2030, but we
will build new power plants. Let's say, hypothetically, that we need to build
a power plant that's going to start up in the year 2025. We have choices. We
could build a coal-fired plant, a natural-gas-fired plant, a nuclear plant, or a
wind farm. If you look at the present-day costs of these four options-capital
costs, operating costs, fuel costs-coal is the lowest cost option. Natural gas is
next lowest, then nuclear, and wind is the most expensive. That's why coal is
the major source of electricity in the U.S.
At this point (if I'm taking questions), people always ask about cap and
trade or a carbon tax. That changes the picture completely. If we add to the
hypothetical a tax of sixty dollars per ton on carbon emissions, it's going to
affect coal the most, and it will affect gas somewhat, because gas has some
carbon in it. It won't affect nuclear or wind at all. With the tax, coal is no
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longer the best option; it's the worst option. Natural gas is a little worse than
it was, and the lowest cost options now are nuclear and wind. That might well
happen-we might get cap and trade or a carbon tax-but it won't have a big
impact immediately because it takes a lot of time and money to build new
power facilities. So as we project into the future for the U.S., we see coal
pinching down, some growth in natural gas because we can do that today, a
lot of growth in wind but from a very small base, and growth in nuclear, but
only several years from now, because it's going to take time to get people
comfortable with building more nuclear plants in the U.S.
How does it look for each of the major regions? In the U.S., coal today
generates about fifty percent of the electricity. By 2030, we expect that to be
down to about thirty percent, with equal shares (thirty percent) for nuclear
and gas. The ten percent balance will be wind and solar. So we'll have a fairly
balanced portfolio in the U.S., with wind and solar growing. (Our outlook
is more aggressive than the U.S. government's estimate for wind and solar.)
Europe is becoming decreasingly reliant on coal and uses a lot of nuclear and
a lot of natural gas. China, as we already talked about, will remain primarily
reliant on coal, and by 2030, there will be much more demand in China than
in Europe or the U.S.
Demand Sectors-Summary ofAll Sectors
I'm not going to discuss the industrial or residential-commercial sectors
in the same kind of detail, but let me summarize all of the demand sectors.
Today, power generation is the biggest source of demand; industrial demand
for activities like cement and steel manufacturing also is a big one. All of the
demand sectors will grow by 2030 but at differing rates, and power generation,
already the biggest, will grow most rapidly. Industrial use will increase about
one percent, and residential-commercial use will increase even less.
What fuels are we going to use in the future? Of the fuels we use today, oil is
the biggest source of meeting global energy demand. Oil, coal, and gas together
supply about eighty percent of the world's energy sources. Oil and natural gas
together account for about sixty percent. All of these are going to grow over
time, and we believe that oil, gas, and coal will still total about eighty percent
by 2030. The International Energy Agency and the U.S. Department of Energy
have come to the same conclusion. There will be a difference, however. We're
going to see natural gas, which is cleaner than coal, move into the second
position. We expect coal to grow at a .6% rate, oil at a .9% rate, and natural
gas by 1.8%. We think nuclear will almost double, but that will be from a
relatively small base. Similarly, we see wind, solar, and biofuels, what I'll call
"modem renewables," growing at almost ten percent per year, a huge rate of
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growth; but that is from an extremely small base, and renewables remain small
in comparison to the other fuel types.
The biggest growth in the next twenty years will be in efficiency. I already
talked about how much more efficient vehicles are going to get, in our outlook.
We apply that same logic and say that industrial processes, things like making
steel, are going to become more efficient, and our homes are going to become
more efficient. We're bullish on technology, and that bleeds over into our
efficiency assumptions; we're bullish on the potential for efficiency gains.
When you add up all of the efficiency gains that we have projected, looking
at 2030, the efficiency gains alone add up to a savings of 170 million barrels
per day of production. In other words, if you locked us in at today's level of
efficiency, without any improvement, we'd need to add another 170 million
barrels per day. That's more than double the growth in energy use that we see.
So efficiency is critically important.
Because I'm in the oil business, people always ask me to be more specific
about oil. Here, we look at total "liquids" demand. Today, we use about
eighty-five or eighty-six million barrels per day, globally. That equates to forty
thousand gallons every second. And that's going to grow from today's eightyfive or eighty-six million to 108 million barrels per day by 2030. That's lower
than our estimate from last year, because we have included more aggressive
efficiency assumptions than we did last year, but it still is growth. Where is
that oil going to come from? A lot of it will come from the same places as
today. Non-OPEC sources will include places like the U.S. and the North Sea
that are in decline and places like Kazakhstan, Azerbaijan, and Brazil that are
increasing. We expect that all of those, rolled together, will remain about flat
in the future. You hear a lot about Canadian oil sands, and we see that source
growing in the future, up to about four million barrels per day. Another liquid
fuel is natural gas liquids. What are those? When you process natural gas in a
plant, you get propane, butane, and other liquids like those. Condensates are
liquids that come from gas wells. There are small amounts of other liquids,
such as those that come from converting coal to liquid. And, finally, there are
biofuels. Thirty percent of biofuels in the world today come from corn in the
U.S., another thirty percent from sugar in Brazil, twenty percent from corn in
different places around the world, and twenty percent in the form of biodiesel
from animal fat and certain seed crops. These now amount to about a million
barrels per day oil equivalent, and they will grow rapidly, to three million
barrels a day by 2030. (That will take billions of dollars in investment, a lot of
subsidies, and a lot of support.)
All of that put together still leaves us short of demand. All the rest will have
to come from OPEC countries-Saudi Arabia, Kuwait, Iraq, Iran, Venezuela,
Nigeria. They will have to grow from about thirty, where they've been, to
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thirty-eight million barrels per day. Can they do that? Absolutely. Will it take
a lot of investment? Yes, but there is enough resource there to meet the need
out to 2030.
I also want to talk a little more about natural gas. We have conventional
and unconventional natural gas. Here in North America demand is rising by
about one percent. Because of unconventional gas, which is also called tight
gas, we'll be able to hold our domestic production about flat, but we won't
be able to increase it to meet increased demand. That means we're going to
need to increase our imports. The imports will come in the form of liquefied
natural gas (LNG); you cool natural gas down to a liquid and ship it in a
tanker. In Europe, the domestic gas supplies are declining. Europe is becoming
increasingly reliant on pipeline imports, largely from Russia, which is a huge
geopolitical issue. Europeans will also be increasing their imports of LNG.
Finally, in the Asia-Pacific region, the good news is that domestic supply is
increasing. The bad news is that demand is increasing even faster. Again, we
will see imports of LNG. So LNG, which is a part of the business that Exxon
Mobil is growing, will be an increasing part of the world's ability to meet its
energy demand. We will be moving much more natural gas from one region
to another.
CONSEQUENCES: CARBON DIOXIDE EMISSIONS

Let me pull some of this together. Global energy use gets up to 310 million
barrels per day by 2030, thirty-five percent more than we used in 2005. Eighty
percent of it will be from oil, natural gas, and coal. With all that oil, natural
gas, and coal comes a boatload of carbon dioxide. It's just part of the process.
If you do the math, you find that carbon dioxide emissions will increase about
twenty-eight percent. With an energy increase of thirty-five percent comes a
carbon dioxide emissions increase of about twenty-eight percent, so we're
becoming less carbon-dependent but not very quickly.
Is our assessment of the increase an outlandish view? To put our view in
perspective, the International Energy Agency, which is widely regarded as a
neutral and balanced group, places the increase even higher. The difference
reflects our bullishness on efficiency.
The bottom line is that, despite all of our efforts to become more efficient,
we're likely to see more carbon dioxide emissions in 2030 than we have today.
By region, this is how carbon dioxide emissions look. They will be declining
in North America and Europe. In China and many developing countries,
they will be increasing. It's easy to look at that and start pointing fingers and
pressuring those countries to cut back. But when you talk to people in those
countries, the first thing they will tell you is, "Don't lecture us about carbon
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dioxide. You built your economy, your livelihoods, your standard of living on
fossil fuels. Don't tell us we can't do the same thing." That is the problem we
have to confront. Most of the world's population growth-ninety-five percent
of the additional 1.5 billion people-are in the developing countries that are just
moving up the economic ladder, and they have fuels like coal that they plan to
use to improve their standard of living.
The increasing carbon is a concern for all of us, because it increases the
risk of climate change. We all need to look for solutions. So we have what
we call the energy imperative. We have to figure out ways to do more, and we
think it will take a three-fold approach. We need to increase efficiency, even
more than we've already projected. We need to expand our supplies, through a
portfolio approach using all possible sources. And we need to find better ways
to mitigate emissions, whether that's burying the carbon dioxide underground
or finding other ways besides fossil fuels to generate our energy.
Technology is at the heart of the solutions. As an engineer, I believe in
technology. My company has been a technology company for over a century;
we believe in technology. Let me give you a few examples of some amazing
things technology has already done. There's a place called Sakhalin Island, off
the Pacific Coast of Russia. Once upon a time, I was the development planning
manager for Sakhalin Island. It was my job to figure out how we could develop
the oil that is six miles offshore. This is one of the most formidable challenges
we've had. There are horrendous storms in the winter. The sea freezes; ice
goes all the way to the sea floor and piles up in mounds twenty or thirty feet
high. It is a heavily earthquake-prone area. Working with the Russians back
in the early 1990s, we couldn't figure out a way to make it work. Today, a rig
sits on Sakhalin Island. That rig drills down about a mile, and then it drills
horizontally for six miles-and it hits a target that is much smaller than a hotel
ballroom. Think about that. We couldn't do that fifteen years ago, when I was
involved. Today, these wells are producing. They are record extended-reach
wells. That's how fast technology changes.
Earlier, I mentioned tight gas or unconventional gas. Imagine producing
natural gas out of your sidewalk. That's what producing tight gas is likeproducing gas from solid rock under the ground. And yet today we have the
technology to go in and fracture the rock and coax the gas out, which is one of
the reasons we can keep the North American gas production flat.
I also mentioned LNG. It's hard to imagine, but we now have tanker ships
over three football fields long carrying LNG. They are bigger than any vessel
you have ever seen. Have you been to San Diego and seen the aircraft carrier?
That is small compared to an LNG tanker. That's how rapidly the technology
changes. We're not only able to turn natural gas into liquid, but we also can

THE FUTURE OF ENERGY

ship it across the ocean in vessels that were unimaginable ten or fifteen years
ago. It's that kind of technology evolution that gives us hope for the future.
SUMMARY

Population and economies are going to continue to expand. I also know that
energy use and carbon dioxide emissions are going to increase significantly
between now and 2030. We're going to need an integrated set of solutions to
meet the dual objectives of meeting the world's energy demand and mitigating
carbon dioxide, and the solutions will be built around increasing efficiency,
expanding our supplies, and reducing or containing emissions. Technology
breakthroughs in a wide range of areas will be critical. The burden doesn't rest
on one country or any particular region or group of countries; there has to be
a concerted, cooperative global effort. The outlook I have presented here isn't
the only one out there, and it isn't necessarily going to prove exactly right,
but most of the well-founded forecasts are similar (and many are even more
pessimistic about what the future looks like). At the least, I hope I have given
you some information you didn't have and have gotten you to think about
energy issues in different ways than you have in the past. We need to start
working to solve the problems now, and viable solutions must be based on a
complete understanding of the problem.
QUESTIONS AND ANSWERS

Q: First, do you collaborate with the other companies in the oil and gas
industry in doing your research and developing your predictions for the future?
Second, if you put the brilliant minds in the oil and gas industry and in the
automobile industry together, don't you think that you could improve gas
mileage before 2020?
A: Interestingly and surprisingly enough, Exxon Mobil is the only major
energy company that does its own energy outlook. A couple of months ago,
I met with some representatives from Total, the French company. They are
interested in doing it and wanted to understand how we go about doing it. But
it takes a large commitment of manpower and time, and most companies just
rely on the Department of Energy or the IEA. I should mention this: We do this
analysis every year, and we share it with anybody, including our competitors
if they want to hear about it.
In terms of the automakers, I never realized until I got to the corporate
office how closely we work with the automakers. As I mentioned earlier, they
share their technology with us because they need to know what we can do with
fuel. We have cooperative efforts looking at future technologies like hydrogen
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fuel cells. One issue is consumer choice. The automakers have advanced
technologically-they've been improving their vehicles about 1.5% per year in
terms of fuel economy-but that has been offset by consumer demand for bigger
and heavier vehicles. Can we do better? If you asked an auto representative,
he would cringe. Of the 2020 requirement, the automakers have said, "That's
next to impossible." In our conversations with them, we get the sense that
they think, "It's hard, but doable." This is subjective, but I think we're already
pushing the limits of what automakers are going to be able to do.
The other thing to remember is that the average vehicle in the U.S. stays
on the road for about thirteen or fourteen years. Turnover is only about six or
seven percent every year. So it will take decades for these higher efficiency
vehicles to make much of an impact. All of those less efficient cars built in the
nineties and earlier in this decade will be with us for many years still.
The short answer to your second question is that we work very closely
with the automakers, and I think our existing projections are already on the
aggressive side.
Q: Regarding nuclear power plants, I was wondering what you know that
those who are uncomfortable don't know, and I wonder what you anticipate for
nuclear power going forward.
A: I have to admit that, personally, I'm not wild about living next door
to a nuclear plant. There's something visceral about it. But, as I mentioned,
I'm an engineer, and I have spent a lot of time with some very intelligent
nuclear physicists who have helped me understand what nuclear power today
is like, compared to nuclear power back in the 1970s and 1980s, when we
had Chernobyl and Three Mile Island. The difference is night and day. From
a technology standpoint, nuclear power has become significantly safer than it
was twenty or thirty years ago. Even though we haven't been building nuclear
plants in the U.S., plants have been built steadily in places like India, China,
Europe, and Latin America. Technology has advanced and costs have come
down. And when we look for alternatives to using fossil fuels, there are only
so many wind farms we can build, and there's only so much we can do with
solar. For power generation, nuclear tends to rise to the top of the pool. The
biggest challenges here in the U.S. are where to site the plants, what to do with
the waste, and what the permit process will require. We should start having
that discussion now.
Q: Can you explain why oil and gas prices are where they are now? And,
projecting into the future, do you believe prices will ever stabilize?
A: Even though Exxon Mobil has a lot of engineers, it also is chock full of
attorneys, and those attorneys have taught me, "Don't discus price in public."
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So I never do. But I can give you some background, and I can tell you what is
not the basis of price.
We at Exxon Mobil are, for lack of a better term, fundamentalists. We
believe in the fundamentals of supply and demand. Prices cycle and fluctuate,
but eventually, they gravitate back toward supply and demand. The price is
going to be connected somehow to whatever it costs to produce the last barrel
that needs to be produced to meet demand.
Now, that relationship broke down over the last five years or so. It never
cost $147 to produce a barrel of oil. And I can relate my first-hand experience,
sitting with the management committee; this was the question asked: "Does
anybody here have any idea why the price of oil is $147; can anyone here
explain why that is?" No one could. We read in the paper about all of the
speculative money flowing in, so that has to be a part of it. And costs are up
because demand has grown so much, so that has to be a part of it. But we did
not foresee oil going up to $147, and we didn't know why it did. What we
did foresee was that the price couldn't stay that high; the fundamentals didn't
support a price that high. It had to fall.
What I normally tell people is that tomorrow's price is not based on prices
that you see today or saw a year ago. Price does have something to do with the
future. I mentioned that Canadian oil sands are growing as a possible source
in our outlook. The price needs to be high enough to promote development of
that resource. I think most people in the industry would agree that the current
price of about forty-five dollars is not high enough for that. So logic would tell
us that the price needs to go high enough to bring in those kinds of supplies,
but not a lot higher than that. That will be the general trend.
But I don't pretend to be able to tell you what the price is going to do next
Thursday, or next month, or the month after that.
Q: Are your price decisions impacted by OPEC?
A: The oil market is a big global market. There are thousands of producers
and thousands of people buying oil. OPEC is a critical component of global
supply; those countries are the ones that have spare capacity and the ones
that can increase their capacity. We assume that OPEC countries will act in
their own self-interest. That self-interest means that over time they will expand
their capacity to meet demand, but they will not build so much capacity that it
overly depresses price. This takes us back to the basic premise that prices have
to be in the ballpark of what it costs to produce the last barrel that has to be
produced-and what it costs the highest cost producer. OPEC is not the highest
cost producer. So OPEC is kind of the balancer, if you will; the OPEC counties
drive the world to that highest-cost marginal barrel.
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Q: I have an ongoing discussion with my father about peak oil. My father
insists that "peak oil" is nonsense, that there's going to be oil around for the
next five hundred years. What is your view of peak oil?
A: I have had occasion to talk at the National Academy of Sciences and other
places about peak oil. I understand the arguments, I am well familiar with the
points that the peak oil proponents make, and I respectfully disagree with the
points they make. Let me mention some basics that are, I think, largely agreed.
Everyone agrees that we've used right at one trillion barrels of oil; that's a
fact. The U.S. Geological Survey estimates, on behalf of the government, how
much recoverable oil the world has. They estimate that the world had about
three trillion barrels of conventional oil. Most people would agree that heavy
oil and oil shales could give us at least another trillion barrels. That gives us a
total of at least four trillion barrels, of which we have produced only one. The
peak oil people assert that we're halfway through and are on the downside,
which would mean that there's only one trillion left. From a technical or
factual standpoint, that just isn't right, unless I've missed something in the last
thirty years.
It is true, though, that oil gets harder and harder to extract. We're not drilling
wells at Sakhalin Island because we like a challenge; that's what it takes now
to get oil. We're producing oil in five-thousand-foot water depths off the coast
of Angola and Nigeria. It's hard and it's getting harder. But that doesn't mean
we're running out. It does means we're going to have to keep investing billions
of dollars, and we're going to have to improve the technology; but the resource
is there. So we don't believe that we'll see a peak by the year 2030, and I don't
know when it will occur. But I do know that I don't want peak oil worries to
take our attention away from important issues that our government needs to
address. We want to be sure the policymakers educate themselves about the
facts so they can make policy that's responsible.
Q: I presume that the LNG tankers you talked about, and all your tankers,
are now double-hulled, as required by law.
A: Actually, a liquefied natural gas tanker is like a big thermos bottle
because it has to keep the temperature at something colder than minus two
hundred degrees Fahrenheit. If it breaks open, the liquified gas immediately
flashes back to a gas and vaporizes into the air. You don't have to double-hull
LNG tankers, although, from an insulation standpoint, they effectively have
double hulls.
Q: But the Exxon Valdez was not double-hulled.
A: I have to tell you at least part of the story about that. In 1989, I was an
operations superintendent in Corpus Christi, Texas, and I had a pretty good life
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down there. When the Exxon Valdez spill occurred, I volunteered to help. I was
single at the time, and I said, "Let me do anything I can to help." They asked
if I could go to Alaska in two days, and I said I could. When I asked how long
I would be there, they said two or three weeks, and I would be the operations
manager in charge of the cleanup. That two or three weeks ended up being
three years of my life. I saw horrendous things that nobody should have to see.
So I know first-hand, probably more than anyone else here, that we have to
do what we can to keep that from happening again. And yes, that tanker was
a single-hull tanker; and through human error and some systemic failures, the
side of that tanker was ripped open. But I honestly don't believe that making
all tankers double-hulled necessarily fixes that problem. In fact, there is a
school of thought that if the Exxon Valdez had been a double-hulled tanker,
they would have had trouble keeping it from capsizing. There are arguments
pro and con, and some say it might have been worse if it was double-hulled.
All I can tell you is that I never want to see anything like that again, and
I don't want my company to be involved with anything like that again. So if
double-hulled tankers are part of the solution, I'm completely for them-but
there are a lot of untold stories about that disaster.

THE LONG AND WINDING ROAD-THE BEATLES
AND ADULT DEVELOPMENTt
P. Terrence O'Rourke*
My presentation is based on a theory-the theory that the Beatles, in their
fairly short professional career, went through a great deal of change and
maturation and development, and the music they created, recorded, and
performed reflected their stages of development. Furthermore, I believe that
the stages they went through-admittedly, at an accelerated rate-tracked with
the stages Gail Sheehy wrote about in her book Passages.' To make my case,
I am going to give you a brief overview of adult development and then go
through a chronicle of Beatles music, which I hope will convince you that my
theory is correct.
ADULT DEVELOPMENT

Sigmund Freud, in his classic treatise Interpretationof Dreams,2 outlined
several stages of development that humans go through during infancy and
early childhood and asserted that for most of us our personalities are fairly
well set by the time we go to grade school. That theory is still accepted by
many of the mental health professionals who are part of the Freudian school. It
was first challenged in 1950 by Erik Erikson, a psychologist at the University
of California at Berkeley. He wrote a book called Childhoodand Societ and
theorized that development continues at least into the early adult years.
Another psychologist, Daniel Levinson at Yale, did a prospective study in
which he followed forty adult men for several years. He concluded that they
went through predictable and recognizable stages in development. Eventually,
he wrote a book called The Seasons of a Man s Life,4 but while he was still
collecting data and writing his book, he gave lectures on the topic. One of
his lectures was attended by a young writer and contributor to New York
magazine, Gail Sheehy. She became intrigued with the topic, wrote about it
for the magazine, and subsequently wrote Passages, which was published in
1976.1 She relied heavily on Levinson's data and on similar work done by
Roger Gould of UCLA, 6 and Gould sued her for plagiarism. The case was
settled out of court, so I guess the truth is still in dispute, although Sheehy
t Address delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 19, 2009.
* Executive Vice President and Chief Clinical Officer, Trinity Health, Novi, Michigan.
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agreed to pay Gould ten thousand dollars plus ten percent of her royalties for
Passages.
What it is not disputed is that Gail Sheehy was a much better writer.
Passages became a best seller and has been through numerous printings. It
is on the Library of Congress's list as one of the most influential books of the
twentieth century, and Sheehy has continued to publish other books on the
topic.
In Passagesshe outlined six stages of development. I'm going to summarize
these briefly for you. The first stage she called "pulling up roots," and it's a
stage that starts in the late teenage years and goes to the early twenties. It's a
time of trying to establish your own identity, an identity that is separate from
your parents. There are numerous identities in that mix-cultural, political, peer
group, career, sexual, and so on. It's a short period but it's a time of a lot of
change and turmoil. For most people, it involves going off to school or finding
a job and getting a first apartment.
The next stage consumes most of the rest of the decade of the twenties, and
Sheehy called it the "trying twenties." It is a time to prove that the choices you
made in the first stage were correct, and a time of trying to be successful. For
many of us, that time was spent on going to graduate school, starting a career,
and starting a family. For others with less traditional objectives, it might mean
trying to ride a motorcycle around the world.
Around thirty, there is a period of self-assessment that Sheehy called
"catching thirty." This is a short period, but it is a time to look at yourself, take
stock, and say, "Is this the career that I want?" If you are in a relationship, you
say, "Is this the person I want to spend the rest of my life with?" You might
wonder, "Is this where I want to live?"
We then move to a stage called "rooting and extending" in the mid-thirties.
This is a period of stability but different from the stability of the twenties. By
this time, you probably have some success, more accountability, and more
responsibility. It can be a pretty heady time because you probably have some
confidence, and you might have some money (perhaps for the first time in your
life); the world is still at your doorstep, and grand dreams are still possible.
Then you run smack into the mid-life crisis of the late thirties and forties,
which Sheehy called the "deadline decade." That word "decade" is important
because this is not just a brief period of a couple of weeks or a few months but
often lasts several years. "Deadline" also is important, in two ways. First, you
come face to face with the fact that all those wild dreams you might have hadlike winning the Nobel Prize, or becoming a billionaire, or being appointed to
the Supreme Court-are not going to happen. Second, you realize that you have
a limited amount of time remaining to you, and there just isn't enough time to
do all the things that you could do.
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As you come to grips with that, you move out of the deadline decade into
the final phase, which is a fork in the road-either "renewal or resignation."
Renewal occurs if you take stock of yourself and conclude, "I'm all right. I
didn't get everything I wanted, but I'm happy"; you move off into the second
half of your adult life with renewed optimism and energy. Resignation is the
opposite. You say, "If only I had worked harder," or "If only I had joined a
different law firm," or "If I had a different spouse," and you plunge back into
the earlier stages and keep cycling through them.
THE STAGES OF THE BEATLES

How does all of that relate to the Beatles? The Beatles traced their origin
to a picnic in Liverpool on July 6, 1957. Sixteen-year-old John Lennon had
formed a band called "The Quarry Men," named after the school he attended,
the Quarry Bank School, and the band was performing at the picnic. Paul
McCartney attended the picnic. Lennon and McCartney did not know each
other even though they lived a few blocks apart; they had gone to different
schools. During one of the breaks, Paul McCartney introduced himself and
began talking to John Lennon. He was impressed that John Lennon had his
own band, and John was impressed that fifteen-year-old Paul McCartney knew
how to tune a guitar, something John did not know how to do.
John later invited Paul to be in the band. After several of the other members
left, Paul convinced John to invite his friend George Harrison, who was
younger than Paul, to join the band. They then added two other members-Pete
Best, who was a drummer, and Stu Sutcliffe, who was a bass player. That
group went to Hamburg in 1960, and it was in Hamburg that they began to
establish their identity.
Their time in Hamburg was challenging; they played in some fairly seedy
nightclubs, and they played seven or eight hours a night, seven days a week.
Their living conditions were deplorable. All five of them stayed in a single
windowless room over a theater. They did not have their own bathroom so
they used the rest room in the theater as their bathroom. Although physically
difficult, the time in Hamburg did forge them, made them a band, and gave
them their own style of music.
Another important event occurred late in 1961: Brian Epstein became the
band's manager. Epstein was the manager of the record department in his
parents' department store in Liverpool, and he talked the Beatles into letting
him be their manager. He did several things for them. First, he cleaned up
their act, putting them in coats and ties instead of the leather jackets and jeans
they had been wearing. Second, he got better performance venues for them.
And, eventually, he got them a recording contract with Parlophone, a small
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label under EMI, and introduced them to George Martin, who was a classically
trained musician and one of the producers for Parlophone. George Martin
proved to be one of the keys to their success. He took their raw talent, polished
it, groomed them, and made them commercially successful. He also told them
that Pete Best was not a very good drummer, and they replaced Best with
Ringo Starr. (Stu Sutcliffe had dropped out in 1961.) So the band as we knew
it was set by 1963, their breakout year.
The song that epitomizes this early "pulling up roots" stage, when the
Beatles were forging an identity, is "Please Please Me." Released in January
of 1963, this was the band's first hit in the United Kingdom. The song had a
very adolescent quality, with its emphasis on self-gratification.
Their popularity was growing rapidly, but their breakout performance in
England was in October of 1963, when they appeared on a television program
called Sunday Night at the London Palladium, analogous to Ed Sullivan's
show in the United States. They played a ten-minute set, their fans stopped
traffic in the west end of London, and the next day a reporter invented the
term "Beatlemania." This performance was followed by a royal command
performance a month later. Then they went on The Ed Sullivan Show in
February of 1964. As those of you who lived through that period know, the
mania was something we had never seen before; there was a time when the
first five songs on the Billboard charts were Beatles' songs.
Yet, the lifestyle was very grueling, which leads me to the next song, "It
Won't Be Long." There is a great line in this song: "I'll be good like I know
I should." This is typical of the kind of behavior we should see early in the
"trying twenties" stage.
In this period, their schedule was extremely demanding; they were recording,
touring, and making movies almost constantly. John Lennon's song "I'm a
Loser" was released in December of 1964. In it, John was speaking to the other
members in the band about their lifestyle, which he was fed up with; he said,
basically, that it wasn't worth what they were going through. This moved them
into the self-assessment of "catching thirty."
Two key events occurred around this time. The Beatles were on tour in
the Philippines, and Imelda Marcos invited them to a reception. The Beatles
thought that attendance was voluntary and decided not to go. Imelda was
infuriated and felt that it was a snub of the entire Philippine nation. The Beatles
literally had to escape the Philippines in the middle of the night, under the
threat of being arrested. That was one of the key events.
The other was a John Lennon interview with an American newspaperman.
The reporter asked John about the impact of the Beatles on the youth of
America, and Lennon, in his direct style, said he thought it was too bad that the
Beatles were more important than Jesus Christ to many of the young people
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of America. When the interview was published, it read as if John Lennon had
said the Beatles were more important than Jesus Christ. That caused a backlash
in this country. People started burning the Beatles' records and banning them
on radio stations.
All of this resulted in a decision by the Beatles to stop touring. Their last
concert was in August of 1966 at Candlestick Park in San Francisco. Their
professional touring career, at least in the United States, lasted only two and a
half years, from February of 1964 to August of 1966.
For the next year, the Beatles were in the "rooting and extending" stage. It
probably was the happiest time the Beatles ever had. They had stopped touring.
All except Paul had bought manor houses in the English countryside. All except
Paul were married, and Paul had a long, steady relationship with an actress
named Jane Asher. The band was experiencing unparalleled success. They
released "Sergeant Pepper," and their music was becoming more complex,
and better. They were becoming leaders, not only in music but in culture and
dress and even political thought to some extent. The song "All You Need Is
Love" reflected this period. It might not be practical, but it's not a bad concept.
This phase didn't last very long. I would say that in August of 1967, they
started their mid-life crisis, the "deadline decade," and "Help" is the song for
that. (The words for "Help" are terrific for a mid-life crisis song.)
Three events happened in a short period of time. First was the death of
Brian Epstein. Brian was gay, at a time when alternate life styles were not as
acceptable, and it was about to be publicized, so Brian chose to take his own
life. By this time, Brian was not important to the Beatles as their manager, but
he was still very important as a counselor; he was the one person who could
tell them "no" if they came up with some crazy idea. His loss was acute to
them, personally as well as professionally.
Next was the "Magical Mystery Tour." You might not remember that, but
it was both a movie and an album. The idea of the movie was that they were
going to get on a bus and ride around England, filming whatever happened.
Unfortunately, nothing happened. The movie was boring, and the album didn't
do well. It was their first professional failure, or at least not as successful as
their previous efforts.
Third, they went to study with the Maharishi. George had become interested
in Eastern religions and talked the rest of them into going. It didn't work out
well. Ringo didn't like the food, so he left after a couple of weeks. Then John
and Paul began to question some of the Maharishi's teachings, and it all came
to a head one night when the Maharishi allegedly tried to seduce one of the
women in the group. The remaining Beatles left.
These were all blows of the type that would fuel a mid-life crisis in the
deadline decade. On top of these specific events, the company they had formed,
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Apple, was not doing well. It was losing money. And many people thought the
Beatles were done. The group hadn't had a hit for a while, and people thought
it was over for them.
Then in August of 1968, they released their masterpiece, "Hey Jude." The
story behind "Hey Jude" involved a ride home that Paul McCartney gave
Julian Lennon, John's son, one afternoon. By this time, John Lennon had met
Yoko Ono, and John and Cynthia, Julian's parents, were divorcing. During
the ride home, Julian poured his heart out to Paul about how distressed he
was that his parents were getting divorced, that life would never be the same,
and that it just wasn't worth it. Paul tried to cheer him up, to tell him that he
would be all right, that there was value in his life, and so on; but Paul didn't
feel that it was working. After he dropped Julian off, Paul drove to his own
apartment. It was a short distance and took just a matter of minutes-and by the
time he got to his apartment, he had written the song. Originally, he called it
"Hey Jules" but later changed it to "Hey Jude." It's a song about self-worth
and about the individual going into the community and being supported by
the community. Paul's own description was that "although the journey must
be shouldered alone, the strength of the community sees the singer through."
The arrangement supported the theme of the individual moving into and being
supported by society. Paul started out accompanied just by himself on the
piano; gradually, he added the rest of the Beatles; and then he gradually added
some forty instruments from the London Symphony Orchestra.
The Beatles, of course, did not stay together forever. Many people think that
Yoko Ono was the reason that the Beatles broke up. I don't think that's true;
I think she was the catalyst rather than the cause. They broke up because the
stress of being together and performing at such a high level was too challenging.
Paul announced that he was leaving in 1970, and the group broke up, never to
perform together again. I will close with a reference to "Let it Be," their last
album and Paul McCartney's song. When he is singing to Mother Mary, he is
singing to his own deceased mother.
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