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CONSTITUTION MAKING IN NEW DEMOCRACIES: THE

AFRICAN EXPERIENCEt
Johan van der Vyver*
We are talking today about constitution making. More precisely, we are
talking about constitution making in plural societies, and particularly in plural societies that are highly polarized, where groups of people within the population really hate each other. When I prepared this lecture, the first line I
wrote was, "ifyou want to know how not to do it, then look to Iraq," but in
deference to my American audience, I scratched that line from my speech.
Instead I will focus on Africa.
THE PROBLEM WITH AFRICAN CONSTITUTIONS

It is commonly said that African constitutions are not worth the paper they
are written on. This, of course, is an exaggeration, but there is some truth in
it. The question, then, is why that is the case. Why do African countries not
take their constitutions, and particularly their constitutional bills of rights,
seriously? I think there's a simple answer to that question: These constitutions were imposed upon African communities by colonial powers; they did
not grow from within, and they were not negotiated by the people of the territories who were placed under those constitutions.
For example, when Great Britain began to decolonize its territories in
Africa, it strongly believed that a bill of rights was a bad thing. That is
because the core of the British system is parliamentary sovereignty, which
entails two basic principles. One is that what Parliament does, no power on
earth can undo; and the second is that Parliament's power is so important that
it cannot even restrict its own power. The latter principle means that under
the British system you cannot have a bill of rights, which would limit Parliament's power. And under the first, whatever Parliament does cannot be
contested in a court of law, so there is no judicial oversight of parliamentary
action. When Britain began to decolonize its territories, it imposed this parliamentary system or Westminster type of government on those countries.
Thus, when Ghana became independent, in March of 1957, it was without a
bill of rights.

fAddress delivered at the Annual Convention of the International Society of Barristers, Four Seasons,
Peninsula Papagayo, Costa Rica, March 8, 2007.
*I.T. Cohen Professor of International Law and Human Rights, Emory University School of Law.
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A major change occurred when the constitutional future of Nigeria was
negotiated in the 1950s. Some minority tribal groups in Nigeria opposed
independence, largely because they feared the domination of the tribes that
constituted a majority, which they thought could be more harmful to the
minority tribes than British colonial rule had been or could possibly be.
These minority tribes devised an ingenious argument against independence.
As a British colony, Nigeria was covered by the European Convention for
Protection of Human Rights and Fundamental Freedoms. (Under the Convention, any contracting party could deposit with the Secretary General of
the Council of Europe a declaration extending the Convention to any or all
of its territories, and England had done that with regard to all of its African
colonies.) So the minority tribes who opposed independence argued: "While
we are a colony of Britain, we have the protection of the European Convention on Human Rights. When we become independent, we will lose that protection; and, not being a European state, we cannot join the Council of
Europe and become a party to the Convention. Our protection will be lost in
an independent Nigeria."
In response, the British (as one could expect) appointed a royal commission, under Sir Henry Willink, to look into the problem. The Willink Commission came up with a quite feasible proposal. They said, simply, "Write
the European Convention into the constitution of Nigeria."
And so Nigeria became independent on the first of October, 1960, with a
bill of rights founded upon the European Convention. Thereafter, Great
Britain followed that same recipe for the other former colonies when they
became independent, by writing into the constitution a bill of rights founded
upon the European Convention. When France decolonized its territories, it
gave the new countries bills of rights based on the Universal Declaration of
Human Rights, not the European Convention.
What is wrong with this? These constitutional bills of rights were totally
insensitive to the unique problems of Africa. The European Convention and
the Universal Declaration are wonderful documents, but they were drafted
in general terms and with the needs of other parts of the world in mind.
What was absent, then, from the African constitutions, was truly indigenous
content addressing the problems of the countries to be governed under those
constitutions.
Let's look at the history of the Kingdom of Swaziland, for example. When
it became independent in 1968, King Sobhuza II suspended the constitution
on the day of independence, and eventually abolished that constitution in
April of 1973. Today, Swaziland is still in the process of trying to redraft a
constitution.
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Tanzania is another interesting example. If you look at the constitution of
Tanzania, you see a wonderful bill of rights; but it is subject to so many exceptions and limitations that the limitations actually trump the rules. Because of all
the exceptions to the enforcement of human rights provisions in Tanzania, you
can practically say they have no bill of rights at all.
Zimbabwe is notorious for amending the constitution whenever the courts
give judgments that President Mugabe dislikes. For example, when courts
found that corporal punishment was cruel and inhuman, legislation was adopted
to decree that it would not be within the province of the courts to find that corporal punishment is cruel and inhuman. The death penalty was treated the same
way. And I could mention other examples.
SOUTH AFRICA

I would like to spend some time focusing on my home country, South Africa.
When the Union of South Africa was established in 1910, it received a constitution based on the Westminster system of government. This system works
well in England because the purpose for which Parliament was created was to
look after the interests of the people against the nobility or royalty. Parliament
was made powerful in order to protect the rights and freedoms of the people.
And because the English are very traditional, very stuck to convention-they
wouldn't do something that is not "cricket," as the saying goes-Parliament in
England has applied its sovereignty for the purpose for which it obtained that
power in the seventeenth century, to protect individual rights and freedoms.
Giving that same power to the parliament of South Africa was an absolute
catastrophe, however, because South Africa did not have the same history and
tradition. Instead of using its incontestable power to protect the rights and freedoms of the people, the parliament used its power to undermine the rights and
freedoms of most of the people, and to protect those of a minority group within
the country.
South Africa had a role in the development of an African constitution that
broke from the old pattern of imposition by a colonial power. South Africa controlled Namibia from 1916 to 1990 but did not impose a constitution on
Namibia when that country became independent in 1990. Namibia had the first
constitution that was negotiated by its own people, and it became an exemplar.
Any group that wanted to be represented in the constitutional assembly, called
the Constituent Assembly, was invited to be part of it-tribal groups, religious
groups, political parties, women's groups, you name them-and some of the
most unique features in the Namibian constitution did not come from clever
lawyers but came from simple-minded folk who had a sense of practicality and
a sensitivity to the problems within their own country.
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There's one anecdote that you might find interesting: Dirk Mudge, a
member of the constitutional assembly, had great difficulty explaining to
some of the delegates the niceties of the amendment process, because the
draft constitution established some complicated procedures for the bill of
rights to be amended. You had to get a two-thirds vote at three levels. It took
hours and days for an elderly tribesman to understand the process. Eventually, he got it, and he said to Dirk Mudge, "So if you have two-thirds, twothirds, two-thirds, then you can change the constitution." "Yes," said Dirk
Mudge, "that's it." "Umm," said this old man, "and if you have two-thirds,
two-thirds, two-thirds, you can also abolish the constitution." "Well, maybe
you are right." And because of that, they wrote into the constitution of
Namibia article 13 1, which provides that the bill of rights can be amended
only to improve on the protection; it can never be amended to take away or
to derogate from the protections in the bill of rights. This is quite a unique
provision that did not, as I said, come from clever lawyers but from a person
who understood the practicalities of Africa.
The time had come for a new constitution in South Africa. The process
started long before Mr. de Klerk, in February of 1990, announced that his
government had decided to abolish apartheid, to free Nelson Mandela, and to
establish a new democratic dispensation in South Africa. Prior to that,
groups of South Africans were meeting in foreign countries with the liberation forces, the African National Congress particularly. (These forces were
then in exile, and it was a criminal offense in South Africa to meet with
them.) In the early 1980s, the leader of the liberal opposition in the parliament was Frederik van Zyl Slabbert, and he resigned from politics because
he realized that political change in South Africa could not be achieved
through the parliamentary process. He and another member of the Progressive Federal Party, Alex Boraine (who subsequently became a professor at
New York University), founded an organization called IDASA, the Institute
for a Democratic Alternative for South Africa. Part of the work of IDASA
was to take groups of South Africans out of the country to meet with the
African National Congress and to negotiate about the future of the country,
and I was fortunate to be included as part of a group of Afrikaan-speaking
young intellectuals, as they perceived us to be. We met with the African
National Congress mostly in Harare, Zimbabwe, but also once in New York
and once in Washington, D.C.
I could carry on at length about that experience, which was a great experience in my life. We began by looking at our adversaries across the table,
perceiving them to be a bunch of black terrorists, and they stared at us, thinking we were a bunch of white racists; and although everyone was dripping
with friendliness and niceties, in the heart of hearts you could feel the ten-
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sion between these groups. Those attitudes were demolished over a relatively long period of time. As we talked to these people, we found, after a
while, that they too were good people, and highly intellectual people, who
also loved South Africa but had been forced into exile because of their active
and sometimes violent opposition to the apartheid regime.
In Harare, we were entertained mainly by the Cuban ambassador. The
Cubans make a drink-I've forgotten the name of it-that tastes like lemonade but has quite a kick. That drink also had a great influence; partying and
just having a good time together did a great deal to break down the tensions
and barriers and to help us come to accept each other.
This illustrates how things changed over the time that we negotiated: One
of the African National Congress members eventually asked me if I would act
as supervisor for the master's thesis he wanted to write. That was difficult
because we had a residence requirement at the University of Witswatersrand,
and he was, of course, in exile; but I persuaded the University authorities to
permit him to do this, in these special circumstances. And he wrote a pretty
good master's degree thesis. Subsequently, this gentleman, Penuell Maduna,
became Minister of Justice in the new South Africa.
I tell you these stories to show that when you have had a highly polarized
society, you cannot just negotiate a new future across a formal, official conference table. In South Africa, a lot of work had to be done by private individuals, before the radical transition, to build these bridges. We of IDASA
were not the only group; there were meetings between other groups and the
African National Congress. I once participated in a conference in Capetown
where children negotiated what they would like to see in a future constitution.
I remember when we started our negotiations, the African National Congress was opposed completely to having a bill of rights. The argument was
simply this: "You white guys governed without the constraint of a bill of
rights. Why do you want to impose those constraints on a black government
or a predominantly black government? Why should we govern under the limitations of a bill of rights if you white guys never did that?" It didn't take
much, though, for us to persuade the ANC that a bill of rights was actually a
good idea.
The next question was how to draft a bill of rights. I take a bit of personal
responsibility for making the point that we had to begin by finding out what
was wrong with the society that we had. We could talk to the people, find out
what made them unhappy, and then write a constitutional bill of rights that
would guarantee the absence of those causes of grievances. And the African
National Congress did exactly that. They drafted one of the best bills of right.s
I've ever seen, one that was so indigenous that an American audience wou!
not even have understood all the provisions included in the draft.
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Let me give you just one example. One of the proposals of the African
National Congress was to prohibit same-sex hostels associated with the
migrant labor system. That means nothing to you, does it? Here is the background: Most of the gold mine workers in South Africa are migrant laborers
(all male) who come from other African countries. They work in the gold
mines-heavy, difficult work-and are housed in single-sex hostels in
Soweto, that township in Johannesburg. When those workers are not in the
mines, and over the weekends particularly, they make a terrible nuisance of
themselves, disrupting the local community and committing all-kinds of
awkward acts just because of the situation in which they find themselves as
migrant laborers. Because of that, one of the first things that the people of
Soweto said was, "We don't want these same-sex hostels associated with the
migrant labor system in our township."
That proposal did not go into the South African final constitution but it
was one of the drafts on the table. It had that quality that is absent from most
other African constitutions, that of addressing the indigenous problems of
the country and looking at what's wrong with South Africa, not at what's
wrong or used to be wrong with England or France. One thing that I always
point out is that a constitution is the most unexportable commodity that any
country could ever have.
Perhaps I should tell you a little anecdote about that too. In 1990, when I
first went to Emory in the United States, the legislature of the state of Georgia was considering sanctions legislation against South Africa. I was invited
to come and speak to a committee of the legislature, I think largely to try to
talk them out of it. I told the committee members that they were actually
behind the times, that things had changed; we had formally abolished
apartheid and were in the process of negotiating a new constitution for South
Africa. I said that it was time to rebuild the economy of the country, not to
destroy it any further, so they should rather invest than disinvest in South
Africa at that point of our history. Then, during the coffee break, one of the
senators came to me-and fortunately I cannot remember his name, because
I might have mentioned it if I could-and said he didn't know about the
political changes that were occurring in South Africa, so he was very interested to hear that we had abolished apartheid and were writing a new constitution. Then, seriously, he said to me, "But why do you go to all this trouble? Why don't you just take the American Constitution?" And my response
was, "I say to you, with all respect, Senator, that if any of my students were
to draft a legal document the way the American Constitution was written, I
would flunk her."
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EASTERN EUROPEAN CONSTITUTIONS

I have also looked, not only at Africa, but also at Eastern European coun-

tries. An important constitutional issue is the relationship between church
and state in the new post-communist countries in Eastern Europe. And
there's some similarity between what happened in Africa and what happened
in Eastern Europe in the 1990s, with a difference. The new constitutions of
Eastern Europe were not imposed upon them by a former colonial power, but
they suffered from the same problem of lack of indigenous content, because
the new, more democratic governments were overanxious to imitate the
American Constitution. This led to tensions within almost every Eastern
European country.
The example that is most notorious in this regard is that of Russia. Upon
the demise of communism in Russia, a law on the freedom of faith was
enacted in 1990. That law was as American as it could be, with separation of
church and state, and every bit of freedom that you could think of. This
caused such a reaction that the law was replaced in 1997 by a law on the freedom of conscience and on religious associations, which is even more repressive of religion than was the situation in Russia during the communist era.
Why is that the case? One Russian analyst talks about the struggle
between the Westernizers and the Slavophiles, the Slavophiles being those
people who want to retain in their laws, including the laws on religion, the
Slavic culture, that which is indigenous to the mindset of the peoples of Eastern Europe, in this particular case of Russia. The law of 1990, a law on religious freedom based on the American model, represented the victory of the
Westernizers, and then eventually the Slavophiles got their day in court in
1997, when they came up with a law that was so Slavic that it also became
very slavish of religious freedom. But I must say immediately that the implementation of the law of 1997 has been acceptable. It was explained to us that
in Russia, what is written in the law is not important. They write anything in
the law, just to get it into the statute book. What is important is the way in
which the law is implemented. And all of the testimony that I have heard so
far is that the law of 1997 is not implemented in the way it is written. In
other words, the powers that are given to the state to control and even to suppress religions or religious organizations haven't been used. So the outcome
of it is not as bad as it seems when you just look at the written law-but I am
always skeptical of a law that gives the government the power to do things
even if the government currently doesn't use that power.
This example reminds me of a personal experience I had a few years ago.
A group of Chinese Christians came to the United States to talk to Americans about a law of religious freedom for China. The background to this
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meeting was that China had just signed the International Covenant on Civil
and Political Rights. (China signed but did not ratify it, and that is still the
position today.) These Chinese Christians thought that this might be a good
opportunity to get the Chinese government to draft a law on religious freedom. I was asked also to participate in these proceedings, and my contribution was this: "If you want to sell a law on religious freedom to your government, don't take the American model. That is too much freedom too
soon. You have to do it gradually." And I recommended to them a law on
religious freedom that had been adopted in Poland, which gives the state
some control over religion; religious institutions have to be registered, and to
be registered, they have to tell the government what their confession of faith
is, who their officers are, and all kinds of information about their internal
structures. Aside from those bits of state control, there is quite a bit of autonomy of religious institutions and a great degree of religious freedom. My
advice to the Chinese, then, was, "If you want to have a model to imitate,
look at the law of Poland rather than simply writing separation of church and
state, freedom of religion without any state interference into your law,
because the Chinese government is not going to buy that." The American
sponsors of this negotiation did not take kindly to my advice; I think they
interpreted this (and I might say, in all humility, wrongfully) as a kind of antiAmericanism in my presentation. So 1 was not invited to participate in any
further sessions of this contact group.
Many of the Eastern European states have written the American model
into their constitutions, especially in the area of the separation of church and
state, but there are many inconsistencies. For example, in Bulgaria, the
Orthodox Church is still specially mentioned as in a favorable position; and
in Poland, the same is true with respect to the Roman Catholic Church. In
other words, even though they imitate the American model, they do not consistently apply it in the constitutions and laws. I particularly followed the
history in Bulgaria, where a law enacted in 1949 had practically abolished
religion in the country. After Bulgaria got rid of communism, they had tried
to write a new law on religious freedom but for many years couldn't get it
off the ground, exactly because they had this struggle between the people
who want to keep it Bulgarian in essence, to accommodate the Bulgarian culture and traditions with respect to religious freedom, and the Westernizers.
It was only in 2002 that they eventually managed to enact a new law on religious freedom-which is not an ideal law, because it gives special preference to Orthodoxy even though Bulgaria has quite a large Muslim community, which is marginalized by the provisions giving preference to Orthodoxy.
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A RETURN

TO SOUTH AFRICA

Let me come back to South Africa for my final thoughts. South Africa has
today one of the model constitutions, and its bill of rights has come to be
respected throughout the world as one of the leaders in the field. That is not
because of what is written in the constitution as such. As someone remarked,
the generalities of the South African bill of rights could have been in the constitution of any other country. But our constitutional court has remedied that
defect in our constitution by indigenizing it. South Africa is described in the
constitution as an open and democratic society based on human dignity,
equality, and freedom. This is interpreted by the constitutional court as a single concept-you don't break it up into parts-and if you want to know what
it means, you look at the language, and you look forward, but you also look
across your shoulder to the past, and hold that any institution that was part
and parcel of the apartheid system is incompatible with such a society and
therefore unconstitutional-thereby indigenizing it.
There are three provisions in the South African constitution that are rejected
by more than eighty percent of the South African population. Those are the
protection given to gays and lesbians (nondiscrimination on the basis of sexual orientation), a permissive attitude with regard to abortion, and the abolition of the death penalty. In a sense, this makes me proud of our constitution,
irrespective of my own personal views with regard to this or that of these provisions; our constitution upholds basic principles and does not try to appease
popular demand. From my position, that's a good thing because I am not as
confident as you might be in public opinion and the will of the people. I think
most people are ill-informed and have all kinds of unbecoming prejudices,
which are not in conformity with basic principles of human rights and fundamental freedoms.
That does cause a problem, however, and I will conclude on this note. In
human rights law, we look at constitutions as either being imposed from the
top down or growing from the bottom up. The latter type of constitution, the
type that grows from the bottom up, will have a constitutional bill of rights
based on the cultural and religious perceptions of the people. The Canadian
Constitutional Act of 1982 is a good example of that. When they introduced
this bill of rights into Canada, the principles enunciated in that law were
already part and parcel of the Canadian mindset, so the bill of rights grew
from the bottom up. I also like to think that is the case with the Constitution
of the United States, as interpreted by the United States Supreme Court from
time to time. Although there are a few cases that I would argue about, it seems
that there is an influential group within the U. S. Supreme Court that tries to
accommodate what is perceived to be the will of the people.
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In Africa the bills of rights were imposed from the top down-even in
South Africa. That means we have a wonderful bill of rights of which we
are justly proud, and we have exquisite jurisprudence of the constitutional
court and our other courts upholding those principles as I like them to be
upheld. But we still have long way to go to get those to filter through to the
mindset of the people on the ground. For example, recently, they introduced
in South Africa a law on domestic violence. There was an outcry in groups
of the African population to say that this law is based on Western perceptions; it does not accommodate the customs of African people, who believe
that there are occasions when you should chastise your wife and your children.
In another example, there is a Children's Act before Parliament-it has
been there for some years now-and they cannot finalize its enactment
because of outcries in the African community. It addresses problems such
as male circumcision, which occurs in the African communities at the age of
sixteen-not with little babies but big boys-and is conducted under such
unhealthy conditions, in many cases, that many young men die every year
from resulting infections. The Children's Act addresses that problem by
making circumcision voluntary and by requiring that it be executed in more
hygienic circumstances. The same act addresses another custom in the
African community, which girls have to undergo-the proof of virginity, a
procedure done at the age of sixteen. (A girl's virginity affects the amount of
dowry that can be paid for her.) That, too, the law wants to make voluntary.
There's been an outcry in groups of the African community, who say, "These
are our customs. Don't fiddle around with them." Clearly, we still have a
long way to go, in order for the principles of our constitution to filter through
to the lifestyle of a large percentage of the South African population, because
of the top-down imposition of the bill of rights. A great task of the South
African lawyers and others is to cultivate a human rights sensitivity in the
hearts and minds of the people of my country.

U.S. FOREIGN POLICY OBJECTIVES IN LATIN AMERICA
AND COSTA RICA'S RELEVANCE TO THEM t
Mark Langdale*
What I want to do today is describe, in general, the U.S. foreign policy
strategy for Latin America and talk about how Costa Rica fits into that picture, and then leave a little bit of time for you to cross-examine me-under
my rules of procedure and evidence. As was mentioned when I was introduced, I practiced law for ten years in Texas, before my career took a different path, and I have some understanding of how the practice of law has
changed-dramatically. Latin America is in a process of dramatic transformation as well. But the truth is that not everyone in the region is benefiting,
and that's the big challenge, for them and for U.S. policy.
U.S.
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U.S. foreign policy objectives in Latin America can be distilled into one
bumper sticker phrase: Peace and Prosperity for All. This has been the U.S.
priority in the region for most of our generation. President Kennedy invoked
the dream of"a hemisphere growing in liberty and prosperity" in 1960, when
he announced the Alliance for Progress program. There's an altruistic reason to pursue this policy, for sure, but there is also a selfish one; when our
neighbors are prosperous and peaceful, there are better opportunities for our
citizens and businesses, and we are more secure. For example, today in the
United States, we have a big debate over "the wall," over immigration policies. If there are opportunities for Latin Americans in their own countries,
they will stay at home to pursue those opportunities, and we won't need a
wall. Conversely, if those opportunities don't exist in their own countries-opportunities to feed their families and to give themselves a better
future-they will find a way to get into the United States, where there are
opportunities. So, in a lot of ways, the answers to the immigration problems
are to be successful in U.S. foreign policy for the region.
The U.S. believes that peace derives from countries that elect their leaders
democratically and govern democratically. People who vote for their leaders have a stake in the outcome and are less likely to fight each other. In this
area, the Latin American region has come a long way in our lifetime. Our
tAddress delivered at the Annual Convention of the International Society of Barristers, Four Seasons,
Peninsula Papagayo, Costa Rica, March 8, 2007.
*United States Ambassador to the Republic of Costa Rica, San Jos6, Costa Rica.
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generation has seen Latin America evolve from an area plagued by military
dictatorship and civil strife to an area blanketed by democratic rule. Today,
thirty-four of thirty-five countries in the Western Hemisphere have a constitutional form of government, and their leaders have been elected by a majority of their citizens. The one exception is Cuba, and the Cuban people have
suffered greatly as a result.
Much of this change to democracy has been recent. The seventy-one-year
one-party rule of Mexico ended only when the P.R.I. was turned out in the
2000 election. I was lucky to be in Mexico the night Fox won the election.
It was an incredible party. All day long people had stood in line for hours to
vote. Then they had waited for the results, knowing that fundamental change
was taking place for the first time in their lifetimes. It was an historic
moment for Mexico and for the region.
With this consensus for democracy in the region, we are becoming a
region linked by common values and shared interests. The stronger these
links, the greater the likelihood of long-lasting peace. But electing and governing democratically are not enough. Democracy has to deliver the goods,
so to speak, to the average person on the street. The average Latin American citizen has to have access to economic opportunity and security to build
a better life for himself and his family. Democracy has to be the means by
which an individual's freedom and human dignity are made manifest. That
is the essence of the dream of our founding fathers when they wrote the U.S.
Constitution, and it is here that we still have a lot of work to do in the region.
Economic growth in Latin America has not kept pace with growth in much
of the rest of the developing world during our lifetime. From 1950 to 2001,
in the wake of World War II, the gross domestic product (G.D.P.) in Europe
relative to the United States increased sixty-eight percent. Growth in Asia
over that period of time outpaced the U.S. G.D.P. growth by 244%. In Latin
America, the G.D.P. growth, relative to the U.S., declined by twenty-one percent. This is all the more striking when you realize that Latin America's per
capita G.D.P. in 1950 was seventy-five percent greater than that of Asia.
Latin America's retarded growth is a huge concern, and the consequences
could be dire. An estimated one quarter of all Latin American citizens live
on two dollars a day, per capita. They have inadequate access to education,
health care, and jobs. The advent of democracy in Latin America has created what President Bush has called a "revolution of expectations"; in 2005,
on a trip to Brasilia, he said, "In free societies, citizens will rightly insist that
people should not go hungry, that every child deserves the opportunity for a
decent education, and that hard work and initiative should be rewarded ....
Either democracies will meet these legitimate demands, or we will yield the
future to the enemies of freedom."
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Many countries in Latin America are having a difficult time meeting these
increased expectations of their citizens. Weak institutions and the political
difficulty of making the reforms necessary to extend the benefits of democracy and free markets to all people have generated frustrations and impatience. This has created an opening for some leaders in the region to call for
an "alternative economic development model" that hearkens back to the earlier centralized model that encouraged authoritarian political leadership,
which historically always resulted in a trampling of individual rights and liberties, and always ended in cyclical economic collapse.
This alternative economic vision did not succeed in the past and it will not
succeed today, either. Cuba is not the economic model that anyone should
follow. (I am amazed that leaders such as Hugo Chavez in Venezuela can
boldly tout the Cuban economic model without having people ask, "What
are you talking about?") In 1960, when Castro seized power, Cuba had the
second highest G.D.P. per capita in Latin America, second only to Argentina.
Today it has the third worst. Nicaragua is lower than Cuba, with the second
lowest G.D.P. per capita, because the Sandinista government in the late 1980s
destroyed ninety percent of Nicaragua's G.D.P. during the five years that they
were in power, implementing by forced decree the "alternative economic
development model" that some are calling for today. Nicaragua has yet to
recover from this economic disaster. Those who do not learn the lessons of
history will be doomed to repeat them.
History teaches us that prosperity comes to countries that encourage free
and open trade. It happens in big countries like China and India, and in small
countries like Singapore and Estonia. In the past twenty-five years, fifty percent of the extreme poverty on this planet has been eliminated through freer
trading practices. In combination with economic reforms, free trade has the
potential to be the strongest force for poverty reduction in this hemisphere.
That is why one pillar of U.S. foreign policy in this region is free trade agreements, the cornerstone of what we want to accomplish economically. We
have negotiated free trade agreements with countries that represent seventyfive percent of the G.D.P. of Latin America. We are close to becoming an
integrated trading market that will run along the entire 36,300 kilometer
Pacific coastline from the Canadian Arctic to Tierra Del Fuego in Chile,
except for Ecuador.
The agreements are starting to have a positive impact. We are in the fourth
consecutive year of annual G.D.P. growth greater than four percent, a record
for Latin America in our lifetime. G.D.P. growth for Latin American and the
Caribbean in 2006 is estimated to be 5.3%. Trade is surging. Total bilateral
trade between the U.S. and its Latin American and Caribbean trading partners reached $554 billion in 2006, up almost fifteen percent from the 2005
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level. U.S. exports to the region grew by sixteen percent, and imports into
the United States increased by thirteen percent. Foreign direct investment is
growing as well. The seeds of future prosperity are being sown in the region.
But the real winners in free trade agreements like the Central American
Free Trade Agreement ("CAFTA") are the consumers. They have better
access to technology, pay less for goods and services, and have broader
selection. Lower prices and better quality are especially important for people who live on limited income. The average Costa Rican on the street
knows this, which is why I believe that the majority of Costa Ricans support
becoming part of the CAFTA free trade block.
It is a certainty that the long-term solution to elevating the lives of average
Latin American citizens is through the private sector. The answer is trade,
not government aid. U.S. aid to the region has doubled under President
Bush, to $1.6 billion per year, but that is dwarfed by the private sector.
Remittances alone amount to $45 billion a year. Add to that $180 billion
worth of duty-free exports from the region to the U.S. market and $350 billion in U.S. direct foreign investment in the region. This investment has created more than two million jobs in the region, with more to come.
But to get the full picture of the power of the private sector interaction in
the region, you also must consider nongovernmental organizations, church
groups, other civic organizations, nonprofits, and volunteer medical teams.
The activities involve thousands of private American citizens who give their
time and donate their personal funds to help people in this region. The links
grow stronger, and peace and prosperity follow.
The U.S. is committed to democracy and to the economic opportunity that
is created through free and open trade, in helping the people of Latin America better their lives and reduce the rate of poverty. We have already committed a lot of resources, and our government is committed to bring even
more to the table. President Bush is personally committed to these goals.
His first foreign trip after he took office in 2001 was to Mexico. As I speak,
he and the First Lady are making their ninth trip to the Latin American region
with visits to Brazil, Uruguay, Colombia, Guatemala, and Mexico. They will
be announcing new initiatives in education, healthcare, and other areas, to
build small and mid-size businesses and to encourage home ownership.
That's the big picture of what we have accomplished in Latin America,
and what we hope to accomplish. The truth is that the goals are big, and the
United States cannot achieve them alone. We must have active partnerships
with the right-thinking democratic governments in the region, governments
that are committed to making the efforts and reforms necessary to bring
about needed change.
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COSTA RICA'S PLACE IN THE BIG PICTURE

Costa Rica has been and continues to be just such a right-thinking partner. Costa Rica is an important example of democracy delivering the goods
to its citizens over time. Costa Rica is the oldest continuous democracy in
Latin America. It reveres its democratic institutions and they have remained
strong over time. Even during the tumultuous 1980s, when civil wars
engulfed the Central American region, Costa Rica remained out of the fray
and was able to lead the region into a lasting peace. The president then was
Oscar Arias, and he won the Nobel Peace Prize for his efforts in concluding
the conflicts.
Costa Rica has always emphasized education. The country boasts a ninety
percent literacy rate. Public education is free to all citizens, and there are a
number of good universities, including the top-ranked graduate business
school in Latin America. There's a large middle class, by Latin American
standards, with sixty-seven percent of Costa Ricans owning their own
homes. There are a lot of small and mid-size businesses. There is a national
healthcare system and a national pension system. The country abolished its
army in 1948 and has remained at peace.
But all is not well, here in Costa Rica. Over the past ten years or so, Costa
Rica has not tackled needed reforms and has not made the needed investments in the important successful institutions of their past. High school
graduation rates today have dropped to twenty-five percent, which is about
on par with the rest of the region. In the United States, it is eighty-five percent. That decline is really disturbing, because it is high school graduation
rates that determine the future productivity of any society on the planet. The
criminal justice system also is wheezing. Domestic crime is steadily rising,
and armed assault conviction rates are below ten percent. By contrast, the
conviction rate in Switzerland is about ninety-four percent. Costa Rica has
the most neglected transportation infrastructure in the region. That includes
ports, airports, and roads, not to mention sewer and water systems. Costa
Rica does have the highest per capita income in the Central American
region--close to $6,000 per year-but it is still below that of Mexico.
Costa Rica has also been slipping in terms of international competitiveness in the private sector. In World Bank ratings of the ease of doing business, Costa Rica is 114th out of 175 countries in enforcing contracts, 156th
in protecting investors, and 160th in paying taxes. Last year the country
dropped from 99th to 105th in the overall "doing business index."
President Arias returned to the presidency in 2006, and he has an ambitious agenda. His goal is to make Costa Rica a fully developed country by
the nation's bicentennial in 2021. He embraces the opportunity of free and
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open trade and has made the passage of CAFTA a priority of his administration. He seeks to use a more open and competitive economy coupled with
fiscal reform and an effective concessions law to attract investment and grow
the economy. This will in turn generate the resources needed to modernize
institutions, spend more on education, and beef up Costa Rica's domestic
security resources.
The United States government wants Costa Rica to succeed and continue
to be an example for the region, and we support fully the Arias agenda. Here
are a few examples of how we are helping in the areas of trade and prosperity, capacity building, and domestic security.
PromotingProsperity
As I mentioned before, trade is the key to sustained prosperity, and
CAFTA is the main mechanism for advancing trade in Central America. It
is also the central component of the Arias administration's development
agenda. Both of our governments are committed to the ratification and
implementation of this treaty.
Costa Rica has the distinction of being the only country yet to ratify and
implement the agreement. They have only one year left to do so, and, unfortunately, the process is moving very slowly. Costa Rica needs to implement
thirteen separate pieces of legislation, including major reforms in their stateowned telecommunication and insurance monopolies. My concern is that
they have yet to have a definite date for the ratification of the treaty, although
not for want of effort and support. About two thirds of Costa Rican citizens
support joining CAFTA, and there is a two-thirds majority in the legislature
ready to pass the treaty. But the cumbersome, overly legalistic rules and procedures in the legislature, combined with endless opportunities for constitutional review by the courts, are making it difficult to get to the finish line.
It's a real concern.
Someone told me once that the problem in Latin America is that there are
too many laws and rules, and not enough justice. Here's an interesting fact:
There are 17,525 registered lawyers in Costa Rica today, or about 425
lawyers per 100,000 population. In the U.S. there are fewer than 300 per
100,000. In Great Britain, there are fewer than 100 per 100,000. I'm certainly not here to pick on lawyers; besides, I'd be picking on myself. But
the point I want to make is that for Costa Rica to remain the example of a
democracy that delivers the goods, it has to reform itself so that it can make
important decisions that are supported by the majority, and it must have the
institutional capacity to carry out those decisions effectively. The rules in
the legislature need to be streamlined.
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Capacity Building
The capacity for a government to effectively execute their decisions and
run their institutions is not something that you can take for granted. One saying that I have come to appreciate in my job is that "good government is boring." Sometimes it's the ability to execute an agreed to strategy that is the
most important. And here we are trying to help Costa Rica in a variety of
ways with a variety of institutions.
An example is a small team from the United States Treasury Department
that we sent down to work with Costa Rica's treasury department when I first
got here. As I mentioned, Costa Rica ranks 160th out of 175 countries in
paying taxes, and the Arias administration inherited a budgetary mess. The
coffers were empty, and there were huge stacks of unpaid taxes with no
effective mechanism for collecting them. For $400,000, we brought down a
team of experts who met with the incoming officials of the treasury, called
the Hacienda; and within a year, they've had stunning results. Tax collections in 2006 were $24 million, up almost 300% over 2005. And this was
without any change in law. Obviously, this has this helped them get out of
the financial crunch they faced at the beginning of the Arias administration.
Meanwhile, the private sector is helping, too. There are a number of interesting examples, but the one I want to talk about is in the education area,
which is the key to Costa Rica's future productivity. The Business Association for Development, a nonprofit organization that was founded by a Minnesota businessman in 1997, brought together Intel, Microsoft, Proctor and
Gamble, and other companies that are doing business in Costa Rica, to coordinate their charitable efforts in Costa Rica. They have partnered with the
Costa Rican ministry of education, and they have written state-of-the-art productivity software for the public schools. This will greatly reduce the paperwork load on teachers, who previously had to enter everything manually in
books. The estimate is that it frees up thirty percent of the teachers' time
because of the productivity enhancement, which gives them thirty percent
more time to spend on teaching. If you look at the salaries of teachers in
the Costa Rican budget, this equates to about $150 million a year in productivity savings, resulting from a $3 million charitable donation of software.

ConfrontingSecurity Challenges
One other area in which we are helping Costa Rica is in confronting a rising domestic security problem. There are a lot of drugs in Costa Rica. About
seventy-five percent of all cocaine that enters the United States market
passes through Costa Rican territory on its way to us. In 2006, U.S. and
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Costa Rican forces teamed up to seize more than twenty-five metric tons of
cocaine, a record. In January 2007, we seized six metric tons-more than
the total seized in all of 2005.
Because Costa Rica does not have a military, the cooperation in the drug
area is between the U.S. Coast Guard and the Costa Rican Guarda Costa. A
State Partnership Program with the New Mexico National Guard was established in January 2007. It will be an important conduit for offering training
and technical assistance to the Costa Rican Fuerza Publica.
LOOKING FORWARD

We hope that a brighter future for Costa Rica will be an example and create a brighter future for the whole region. While the United States will
remain engaged in Latin America and will offer support, we recognize that
the United States can't impose democratic and economic progress from the
top down. A brighter future has to come from the bottom up. A bright future
for Latin America is going to come from Latin Americans themselves,
embracing the tools and finding the ways to solve their own problems.
We're just here to help. Thank you.
QUESTIONS AND ANSWERS

Q: From your perspective, what is the one thing the U.S. does that helps
Costa Rica achieve what Arias wants to achieve; and, conversely, what is the
one thing we do that makes his job more difficult?
A: President Arias probably would tell you that we don't do much for him,
and there is some truth and some background to that. In the 1980s, the civil
wars that engulfed this region were really a product of the Cold War. We
were fighting the Soviet Union and its expansionist efforts in the Western
hemisphere. The Soviets were funding the Sandinistas in Nicaragua, they
were funding the FMLN in El Salvador, they were funding the civil war
forces in Honduras. From the U.S. perspective, they were really working
our underbelly, if you will, and this became a front line in the Cold War. At
that time, Costa Rica was the third largest recipient of U.S. foreign aid in the
world. This was during the first administration of President Arias, and his
country was receiving massive aid.
When President Arias returned to power twenty years later, he called me
to ask where the checkbook was; but when the Cold War ended, foreign aid
for Latin America was slashed. This was what President Clinton called the
"peace dividend," the funds we no longer had to spend because we were no
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longer fighting the Cold War. So, in terms of foreign aid, we really don't
give Costa Rica much money any more.
We view that as a good thing, however, because what we really need to
give Costa Rica now is technical abilities and training, so they can figure
things out for themselves and become self-sustaining. We're in that process
now. When I arrived here, I heard a lot of bragging about how great the
country was, especially in the area of education and literacy rate. When I
pointed out the problems-for example, the twenty-five-percent high school
graduation rate-I got a running argument from government officials, for
about six months. Today, we're all on the same page, and we're all working
together to find solutions. So I think what we bring to the table for them is
technical ability, training, and best practices, plus a lot of nonprofit enthusiasm and money, which will yield a long-term solution.
What do we do that most gets in their way? I'm not sure; I think we're
really a good partner with Costa Rica, except that we don't give them as
much aid money as they want.
Q: The one example you gave of assistance related to the seizure of
cocaine primarily served a selfish interest of the United States. What is the
U.S. doing, if anything, to assist in the reduction of domestic violence that
you mentioned as a problem?
A: The drug situation is interesting; I am still learning about it. The money
involved in illegal drugs is staggering. The drug trade emanates out of
Colombia, which has lost control of almost forty percent of its territory to a
group called the "FARC." The FARC is not a revolutionary group; it's really
a heavily-armed Mafia-like organization that manufactures and distributes
cocaine to the United States and European markets. It takes in billions of
dollars a year, and this is very corrosive to all of the governments in the
region, as far away as Mexico.
In Costa Rica, the drug trade has created a new problem. Historically,
Costa Ricans have not done drugs, particularly cocaine. What has happened,
though, is that the Costa Ricans who are transhipping cocaine through the
country get paid in product, not in cash. "If you run this load up to
Guatemala, you get to keep ten percent of it and do what you want with it."
These guys have to get that product converted into cash to fund their business, so they have created a market for cocaine in a country that previously
didn't have such a market. As a result, in Costa Rica today, there's a disturbing rise in armed assaults, because of drug addiction. A rock of crack
costs a buck here. There, for a buck you can get a gram of cocaine that is
probably twice as pure as what you could buy in the United States for ten
dollars. So the price point is really low, and people are slipping into that
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lifestyle, with adverse consequences for the domestic security situation, for
which Costa Rica is not prepared.
In the first month of Arias's administration, we convened a domestic security workshop, which was funded by the U.S. Military Command and the
War College. The purpose was to get Costa Rica to think about how to beef
up their domestic security and develop a strategy to deal with the problems.
We give them some money, mainly for training, and money is part of the
answer; Arias has probably doubled the budget of their domestic security
forces. But the truth is that they definitely need to reform their criminal justice system, because regardless of how many of these people they catch, they
are not getting a conviction rate that approaches the guilty rate. A less than
eight percent conviction rate on armed assault is not good. We're trying to
get them to focus on that part of the system, not just on police cars and uniforms and bulletproof vests.
Q: Can the United States ever recover, in Central and South America, from
what we've done in Iraq?
A: That's an interesting question. There's a saying in Asia: "Reality is
defined by where the Buddha sits." All of you sit in the United States, where
you constantly see stories about Iraq on television and in the newspapers.
When I go back to Texas, I get yelled at about Iraq. But when I am in Costa
Rica, Iraq might as well not exist. Nobody talks about it. It's never in the
paper. It's not on the news. From Latin America's perspective, the war in
Iraq is probably perceived as something that was not a good idea, but it doesn't really impact their daily lives; and, for the most part, particularly in Costa
Rica, they love America and they love Americans.
Q: What is the U.S. position on President Arias's proposal to eliminate the
militaries in Central America, and will reducing the militaries make them
more dependent on us?
A: The U.S. supports the proposal because the countries in Central America really do not have external enemies, and the militaries drain a lot of financial resources. Militaries are very blunt instruments that are crafted to
respond to external threats. Look at the United States. Historically, we built
large militaries only when we needed them. Then came the Cold War, and
we needed a large force and powerful weapons on an ongoing basis. Now all
that stuff doesn't mean anything anymore.
Historically, in Latin America, a lot of the countries were military dictatorships. They spent a lot of money on the militaries-not because of any
external threat, but because they were instruments to keep the antidemocratic governments in power. (You see that developing today in Venezuela, with
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Chavez.) Now that most of the governments are democratically elected, and
there aren't external threats, I don't think the militaries are necessary. And
eliminating military expenses should make the countries less dependent on
us, not more (unless Venezuela starts invading countries in Central America-but that's pretty far-fetched).
There is another important point about the militaries in Central America:
Some people argue that the militaries are still needed because they provide
back-up for the police; but in reality, the militaries are counterproductive
with respect to the police. If you talk to a law enforcement expert, he will
tell you that the military sucks the air out of the room for the domestic police
force, and the police don't improve because they know that the military is
there to back them up. It is not productive to build a quality, human-rightstrained, effective domestic police force if the military elephant is sitting on
the sideline.
In other words, there are a lot of reasons, in Central America in particular,
to find a way to evolve away from the militaries and put those resources into
domestic police forces. In that respect, I think President Arias's idealistic
quest makes a lot of sense for the region, and we should find a way to work
with him and support him on that.
Q: The preservation of the environment is important to Costa Rica. Could
we learn from Costa Rica in that area?
A: Costa Rica has a great green image, which they cultivate. When President Arias met with President Bush in the Oval Office, he brought with him
the Minister of the Environment, Roberto Dobles, and Dobles gave a tenminute overview of his strategy, which is really fascinating. He's really
plugged into the global warming, carbon footprint message. One of his initiatives is that he is going to sell "credits" to tourists; if you buy an airplane
ticket to Costa Rica, they're going to calculate what your carbon footprint
is, and they're going to sell you a certificate so that you can be carbon neutral in your trip to Costa Rica. Then they are going to take the money you
pay for the certificate and use it to plant trees to rejuvenate the rainforest.
He's very creative, and Costa Rica loves that green image and reputation.
The reality, unfortunately, is not as pretty. Costa Rica has created a park
system that covers twenty-five percent of their territory, and they're very
proud of that. But they are what the Nature Conservancy calls "paper parks."
A lot of private ownership issues have yet to be resolved, after twenty-five
years. There's very little administration of the parks. There's a lot of illegal
logging. There's a lot of poaching. The river that comes out of San Jos6 is
horribly polluted, because the sewer and water systems are inadequate for
the population. So Costa Rica has an image of being environmentally
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advanced, but they don't have the economic resources or the government
capacity to make that happen. I do believe that as the economy grows, there
will be more resources available to protect the environment.
Q: Are we on the right track with Cuba, or do we need to take a different
tack?
A: I have to be careful about what I say about Cuba. I'll say this, because
I think it's really important, and it's relevant to what is happening now in
Venezuela: Fidel Castro is a bad, bad person. If you read anything about
what he did to his country from 1960 to today, it is as bad as anything that
ever took place in Eastern Europe or China. He is a horrible torturer, killer
... you name it. And it continues to amaze me that most people in America
don't know that. He has destroyed his people in ways that are unbelievable.
And yet, Latin America, as a region, has always defended him. And it's
shameful, it really is. But if you examine it, especially if you get into my
business, you realize that it is all show.
Castro stayed in power by being the little guy who "stuck it to the man."
And we played into his hand by creating the embargo. Then it became an
important political issue in Florida and developed its own constituency,
which is very active. Official U.S. policy hasn't changed, and Castro has
been able to use that to deflect serious analysis and condemnation of his dictatorship.
Now we see Chavez trying to do the same thing. He is constantly trying
to pick a fight with us-a new fight every week. The official U.S. position
is to ignore the guy. We don't want to repeat the mistakes we made with
Cuba. This isn't about the U.S. and Venezuela; it is about what Chavez is
going to do to the people of Venezuela.
President Arias is the only Latin American leader who has stood up and
said, "Castro needs to go, and we need to have free elections in Cuba. The
Cuban people need to decide their future." He's also the only one of thirtythree Latin American leaders who has raised the issue of Chavez's grab of
dictatorial authority to rule by decree for the next eighteen months. Everybody else pretends that Chavez was freely elected and is a democratic leader.
He is not. I really admire President Arias for standing up and speaking out
against Castro and Chavez.

THE COMMANDMENTS OF ADVOCACYt
Richard C. C. Peck*
"Let us, then, be up and doing"'
ADVOCACY AND ITS INGREDIENTS

The art of advocacy lies at the confluence of forensic skill, judgment, and
reputation. The absence of any of these elements renders the exercise inadequate-bereft of a requirement essential to the art. These, then, are the commandments of advocacy: practice forensic skill; exercise sound judgment; and
strive to be of good reputation.
Let there be no denying that advocacy is an art form2-an endeavor where
human skill is exercised by the expressive and intellectual functions being
directed towards persuasion-one of the ancient activities of sentient and verbal humankind.
The advocate's art is made manifest in the form of forensic persuasion. As
one author noted, "advocacy is plainly a method of persuasion; a method which
relies primarily on words, though gesture and tactics play their part as well." 3
In the view of another authority on the subject, advocacy is "the outward and
visible appeal for the spiritual gift of justice." 4 More than half a century ago,
in what may be the locus classicus of advocacy, "Forensic Persuasion," Arthur
T. Vanderbilt, then Chief Justice of the Supreme Court of New Jersey, put the
matter in these terms:
There are two distinct parts in the lawyer's work in Court. The first is the presentation of evidence on direct, cross and redirect examination, a great art in
itself, but the evidence alone would often fail to attain full significance without the other phase of the advocate's work-skill in forensic persuasion which
the most of the evidence. These matters are the heart of
enables him to make
5
the lawyer's work.
tOriginally presented to the Federation of Law Societies National Criminal Law Program, Edmonton,
Alberta, Canada, July, 2007.
*Peck and Company, Vancouver, British Columbia, Canada; Fellow, International Society of Barristers.
The author wishes to thank Eva Ross, Articled Student, for her research and assistance in the preparation
of this paper.
I H.W. Longfellow, A Psalm of Life: What the Heart of the Young Man Said to the Psalmist.

2 LLOYD PAUL STRYKER, THE ART OF ADVOCACY (1954); Edward L. Greenspan, The Art ofAdvocacy Is
Not a Science, 41 INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY 418 (2006).

3 C.P. HERVEY. THE ADVOCATE'S DEVIL (1958). See also JOHN A. MUNKMAN, THE TECHNIQUE OF ADVOCACY (1951).
4 E.A. PARRY, THE SEVEN LAMPS OF ADVOCACY 13 (192 1).
5 Arthur T. Vanderbilt, Forensic Persuasion, The 1950 John Ralph Tucker Memorial Lectures, Washington and Lee University.
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In the course of this essay, little will be said of forensic skill. Enough has
been written on this topic to fill the Library of Alexandria. Ultimately, the
development of forensic skill is a matter of thoughtfully putting into practice a few basic rules. The matter ofjudgment requires fuller explication. It
is an aspect of advocacy that is essential to the art though difficult, but not
impossible, to learn. Finally, we will look at the subject of reputation (and
its components) in broader compass, as it is this quality of the advocate's art
that, today, seems so much to be in need of enrichment.
L ForensicSkill
We first address forensic skill. Here we find the clever tactician, the precise cross-examiner, and the profound orator. Here stands the rhetorician-the sensate and expressive speaker of the courtroom. Some, like Marshall Hall, Edward Carson, Clarence Darrow, and J.J. Robinette, had the
capacity to transcend, and to transform the mundanity of the trial process into
the ethereal. The "Temple of Great Advocates" still has space for new
inductees, but, notwithstanding oratorical reach, the pantheon cannot be
obtained by forensic skill alone. Absent judgment and reputation, even the
best sounding advocate will resonate hollowly, like an ill-tuned cymbal.
More is required.
Il. Judgment
Judgment equates with discernment. It is the ability to perceive the situation at hand and make the correct choices. It is a critical tool for the
respected advocate. It operates at the levels of both the general and the particular. It begins with seeing the main chance and then crafting, and applying, the workable theory of the case in pursuit of that desired goal. The essential questions for the advocate at the outset are: "What is the best result I can
achieve and how best to design an approach to achieve it?"
Judgment is next manifested in the multifold, and often immediate, decisions required to be made as contingencies arise in the litigation, 6 decisions
such as: "Do I ask this question?"; "Do I call this witness?"; "Where do I
place the greatest emphasis in my address to the Court?"; et cetera.
Judgment is, indubitably, the most elusive and intangible of the elements
of advocacy. It is a quality that is difficult to define but easily recognizable,
by both bench and bar, in the oft heard remarks: "Smith has good judgment"
or "Jones has poor judgment." To resort to an old saw, judgment is the abil1368 (Chadboum rev. ed. 1974). As the famous American criminal lawyer
Jake Ehrlich observed, "there are many more factors to be encountered in a court of law than one would
imagine." J.W. EHRLICH, A REASONABLE DOUBT 21 (1964).
6 WIGMORE ON EVIDENCE
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ity of the advocate "to see the forest for the trees" and then to react competently to issues and circumstances as they emerge. Judgment is said to be
largely innate but there surely exists an experiential aspect to it as well. Most
of us need be bludgeoned only a few times before we realize the folly of running forlornly through the same gauntlet. Notice the use of the word "most."
Unfortunately, some lawyers either never had good judgment or, if they did,
7
it has, as in Marc Antony's lament, long since fled.
There is a further aspect that is of importance and necessary to the full
development of this ingredient of able advocacy. This involves the merit of
embracing an ideal as opposed to a cause. Embracing the ideal-the determination to see justice done-as the primary goal enables the advocate to
remain objective. Conversely, the lawyer who takes up the client's cause will
most often approach the case with tunnel vision. Generally speaking, to be a
''cause lawyer" is to be a lawyer who lacks the ability to see the whole case
and pursue the main chance. Hearken to the advice of Lord Darling:
It is doubtless of great moment that an advocate should appear to believe
in his case, as he is then more likely to convert others; but I think that most
counsel would be better advocates did they content themselves with simulating the belief instead of actually embracing it. The manifest appearance
of a believer is all that is wanted; and this ... will not interfere with that

calmness of judgment which it is well to preserve in the midst of uncer8
tainties ....
III. Reputation

We now turn to the final quality of the successful advocate-namely, reputation. Reputation is the embodiment of ethics and professionalism. It is the
credit earned in terms of distinction, respectability, and good fame. It is the
sum total of the advocate's conduct, both in and out of court, over many
years of preparedness, integrity, and civility. 9 It is the sine qua non of the
great advocate. It is, simply put, the advocate's "good name." 10
Reputation is also an extremely potent weapon. When a lawyer has a reputation for integrity and civility, others become disarmed. There is an immediate relaxation of the guards considered essential when dealing with a person known for underhandedness, obfuscation, and trickery. At the same time,
7 WILLIAM

SHAKESPEARE, JULIUS CAESAR act 3, sc. 2 ("0 judgement,
8 THE HON. MR. JUSTICE DARLING, SCINTILLAE JURIS 90 (1919).

thou art fled to brutish beasts.")

9 M. Code, Counsel's Duty of Civility: An Essential Component of Fair Trials and an Effective Justice
Systeni. II CAN. CRIM. L.R. 97 (2007); R. Sugden, Civility in the Legal Profession, in SPLENDOUR OF THE

LAW 89-111 (J. Giles ed., 2001).
10 "Good name in man and woman ... is the immediate jewel of their souls." WILLIAM
OTHELLO act 3, sc. 3.

SHAKESPEARE,

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

we are apt to accept the reputable advocate's word on a given proposition,
or at least attribute it with merit, thus requiring due consideration as opposed
to dismissiveness. A good reputation has many emoluments.
What are the essential qualities of a good reputation? Surely a starting
point is preparedness.
a. Preparedness.The advocate who is known for sound preparation--even
if a person of modest forensic skill-will have the "ear of the court." Preparation is the foundation of good advocacy, and being recognized as an advocate who prepares well puts the court at ease and, frequently, receptive to the
propositions advanced. The unprepared, or ill-prepared, advocate is a
cipher-a lawyer adrift on a sea of chance and, like the Midian priest, "a
stranger in a strange land."' l If you are not prepared, you cannot adequately
know the factual and legal terrain that lies ahead, and this will show; and
because it shows, your reputation will be affected in a deleterious way. Neither the Court nor your opponent will respect you. Unpreparedness is eminently conspicuous. As one author has noted, "a poorly prepared [presentation] is almost impossible to conceal."' 2 The careful study of the facts, as
well as the legal and evidentiary issues of each case one handles, forms the
foundation upon which a reputation is built.13 To put it another way, "[t]he
height of one's reputation as a lawyer should not be disproportionate to the
14
capacity of its base."'
One final matter demands mention. Preparedness is not an option; it is a
duty. It is a duty owed, first, to the party you represent, second, to the Court
you appear before, and third, to the due administration ofjustice. The adversarial system operates in the manner it is intended to operate only when the
parties vigorously contend before an independent and impartial trier of fact.
Unpreparedness is anathema to this system because it results in the facts and
the legal issues not having been subjected to the rigor which the law permits,
nay, demands. Ineluctably, a failure to prepare adequately is a failure of one's
duty. Every barrister's oath speaks to this, either expressly or implicitly.
b. Integrity. Integrity is defined, inter alia, as: "soundness of moral principle; the character of uncorrupted virtue, esp. in relation to truth and fair
15
dealing; uprightness, honesty, sincerity."'
Integrity is a condition that plumbs the depths of a person's essence. It is
wholeness and wholesomeness. In the colloquial, it is the sense others have
I

Exodus 18:3.
12 Fred Ferguson, Advocacy in the New Millennium, 41 ALBERTA L. REV. 527, at para. 26 (2003).
13"Take no enterprise in hand at haphazard, or without regard to the principles governing its proper execution." MARCUS AURELIUS, MEDITATIONS bk. 4, para. 2 (Penguin Books 1964).
14 L. J. BIGELOW, BENCH AND BAR 262 (1868).
15 OXFORD ENGLISH DICTIONARY.

THE COMMANDMENTS OF ADVOCACY

of a person's record for forthrightness. In the realm of the advocate there is
no place for anything but integrity when interacting with clients, opponents,
and the Courts. 16 Candor is a requisite. Slyness is to be eschewed, as are
sharp practice and taking paltry advantage. Legal legerdemain is simply "not
on," nor is obfuscation. No matter how tempting it may be in a given case
to deceive, mislead, or dissemble, such conduct is not to be engaged in as it
will inevitably lead to discredit or, yet worse, disaccreditation. Conversely,
17
honesty and candor redound to one's reputation.
To emphasize this is not to engage in some whimsical homily. Rather, it
is to impress the importance of a simple virtue and a simple truth. An advocate who has integrity will always have a place in the courtroom even when
lacking the refined qualities of the consummate rhetorician. On the road to
the Acropolis of Advocacy many are called but few are chosen' 8 and those
who are chosen will invariably be advocates renowned for their honesty. As
Judge Parry noted, "advocacy is necessary to justice, and honesty is essen19
tial to advocacy."'
c. Civility. Civility is a concomitant of integrity. If integrity represents
the way we treat truth, civility represents the way we treat people. It is the
manifestation of a thoughtful and equable nature that does not distinguish
between lord and serf-all are entitled to respect and courtesy. All are entitled to an even hand. On a cautionary note, it is a grave mistake to conflate
civility with weakness. Some of the greatest advocates have been persons
of great gentility. Indeed, Thomas Erskine, perhaps the greatest advocate to
have ever graced a courtroom, was recognized for "his exquisite tact, his
instinctive quickness, his attaching courtesy, and his indomitable courage."
As a judge, it was said of him that lawyers and litigants alike "shared in his
20
flowing courtesy."
Civility is the hardest quality to maintain in the face of adversity. In the
strenuous arena of the courtroom, it is the first quality to depart the field of
battle. In the shallow advocate, it is a thin veneer. Acts of incivility, on the
part of counsel, are often the product of an emotive reaction to a stressful
event in the trial of an action. Sometimes they are acts of desperation driven
by a sense of futility in a losing cause. However, there are some counsel who
resort to incivility in a calculated manner and use it as a weapon. On these

16 "[A]pproach your duties with reverence and be trustworthy in what you say." CONFUCIus, THE
ANALECTS bk. 1, para. 5 ( Penguin Books 1979).
17 As Stryker noted, in quoting an eminent jurist, "honesty is as essential to true friendship as it is to
sound advocacy." STRYKER, supra note 2, at 283.
18 Matthew 22:14.
'9 PARRY, supra note 4, at 14.
20 LLOYD PAUL STRYKER, FOR THE DEFENSE 458-59 (1947).
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occasions, acts of incivility are designed to gain unfair advantage. Such tac21
tics are to be deplored as the conduct of a jackanapes.
No lawyer should resort to the use of incivility as a trial tactic. It is
demeaning to the trial process and thus to the administration of justice. It
lowers the respect of the public for the Courts. It is the conduct of abasement. It is to be eschewed.
Michael Code, in his thoughtful.article on "Counsel's Duty of Civility,"
puts the matter in the following terms:
[T]he parties and the public lose confidence in the administration of justice
when incivility breaks out during a trial. If courtrooms are allowed to
become places where posturing lawyers endlessly bait and attack each
other, rather than places that efficiently and effectively resolve litigants'
disputes, the essential role and legitimacy of the justice system is undermined. 22
As with integrity, civility is of indispensable importance to the trial process.
Stryker remarked on this in the conclusion to his magnum opus:
[l]t is peculiarly essential that the system for establishing and dispensing
justice be developed to a high point of efficiency and so maintained that the
public shall have absolute confidence in the integrity and impartiality of its
administration. The future ... depends upon our maintenance of justice
pure and unsullied. It cannot be so maintained unless the conduct and
motives of the members of ourprofession are such as to merit the approval
23
of all.

A lawyer whose courtroom manners are peppered with incivility is a disturbance to the solemnity of the very process in which a client's liberty is at
stake. Incivility will not avail the client's plight. No one gains from incivility-neither the lawyer who engages therein, nor the client who will suffer
from it. The lawyer whose stock-in-trade is incivility earns nothing but the
24
disrespect of colleagues and the wrath of the Court.
Perhaps the matter was most aptly summed up by Justice Warren Burger,
in a passage quoted by Sugden:
[T]he overwhelming majority of judges and lawyers comply with basic..
• good manners and professional decorum .... We know that only a small
21 OXFORD ENGLISH DICTIONARY. "Jackanapes" is a somewhat archaic (but highly descriptive) word
meaning a person who displays the qualities of an ape "in tricks, airs, or behaviour."
22 Code, supra note 9, at 105.
23 STRYKER, supra note 2, at 284 (emphasis added).
24 "He that troubleth his own house shall inherit the wind." Proverbs 11:29. As to the ire of the Court,
see Code, supra note 9, at 103 (in reference to the case of R. v. Dunbar).
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fragment of reckless, irresponsible lawyers are guilty. Some few of them
seem bent on destroying the system and some are simply ill-trained, illmannered and undisciplined noise makers. But there again we return to the
concept so eloquently stated by Archibald Cox to the rowdy Harvard stuwe cannot tolerate incivility in a few
dent-and I paraphrase him again:
25
without encouraging it in many.
These remarks bespeak the notion that if we tolerate incivility, it will tend
to become a mainstay of practice. Unchallenged usage inevitably leads to
acceptance. This is the downward spiral from the dignified to the dismal, the
vaulted to the vulgar.
WHERE

Now?

It was more than fifty years ago when Stryker penned and published his
thoughtful work, The Art ofAdvocacy. 26 Stryker subtitled his work, A Plea
for the Renaissance of the Trial Lawyer. Stryker lamented the state of advocacy in his day, and cried out for the return to a golden age, imagined or real.
To like effect, Judge Parry put out his plea in 1927,27 emphasizing adherence
to those virtues he believed necessary if the heart of the adversarial system-advocacy-was going to survive, let alone thrive.
It would seem that every generation of legal writers believes their current
state of affairs to be approaching the nadir, while also believing that the previous generation represented the acme-a halcyon view of life and law in
years gone by. An exemplar of this was Lewis Broad, who, in writing an
encomium to four great advocates at least a generation removed, stated:
Surveying the Courts from a distance, there seems today to be a lack of personalities at the Bar ... [T]he Bar does seem to have run out of outstanding characters... of the quality of the great advocates of the golden age
28
that has gone.

The present essay does not intend to portray the aforementioned view. To the
contrary, it is eminently arguable that there are as many outstanding advocates today as there have ever been. It is simply the fact that it takes the lens
of time to put matters in perspective.
This essay, therefore, is not purely about advocacy as an art. Rather, it is
about what appears to many to be a decline in the professionalism of our calling-in a phrase, a decline in civility, which, at least in the view of two dis25

Sugden, supra note 9, at 110.
2.

26 STRYKER, supra note
27 PARRY, supra note 4.

28 LEwIs BROAD, ADVOCATES OF THE GOLDEN AGE

9 (1958).
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tinguished writers, 29 is a modem phenomenon. It is as if we have lost our way
in the pursuit of the business, as opposed to the practice, of law. Instead of
paying homage to Themis, we have succumbed to the lure of the golden calf.
In doing so, we seem to have forsaken the fundamental rule that has animated
"30
civilized societies for millennia: "Do unto others ...
The "win at all costs" attitude that has apparently gained favor in recent
times has no place in our profession. As lawyers we have rights and privileges
denied to the laity. We have the right of audience in the Courts of the land to
represent citizens and the Crown. With every right there is a concomitant duty,
and the duty here is to uphold the rule of law, and to do so in such a way as neither to denigrate others nor detract from the importance and symbolism of the
process, as embodied by the Courts. If we do not demonstrate respect for the
very institution in which we conduct our daily affairs, can we possibly expect
the public to have such respect? It is through our reputations as lawyers, and
the reputation of the Courts, that we refine our base currency. We devalue it
every time we act with pettiness, stridence, or bellicosity. If the reputation of
the legal profession falters, we have none to blame but ourselves. It will only
be the result of our having let lie fallow the very promises we made upon being
sworn to the bar.
Unlike many aspects of human endeavor, our conduct is open and markedly
visible. Our work as criminal lawyers is regularly scrutinized by the media and
made the subject of adverse comment; and, because of this, our individual failings may be magnified, and extrapolated, across the bar. To counter this, we
must collectively adhere to, and exemplify, a code of conduct that sets us apart.
There is nothing wrong, and everything right, about thinking of ourselves as
members of an ancient and honorable profession, and conducting ourselves
accordingly. Whether this is an idle fancy, or the acorn of an ideal, is up to us.
It is felicitous that we have the great, good fortune to live, and work, in a
constitutional democracy predicated upon the rule of law. We must never fail
to remember that while the Courts are the guardians of this grand enterprise,
we are the champions, and we must be firm in our adherence to the tenets of
our calling.
Let us be advocates. Let us mark our work with vigor and integrity. Let us
stamp our acts with equanimity and civility. In a phrase, "Let us, then, be up
and doing."

Code, supra note 9; Sugden, supra note 9.
This was the adage of the great Jewish scholar Hillel: "Do not unto others that which is hateful unto
thee."
29
30

FROM FLAT TO ROUND: CHANGING PORTRAYALS
OF THE JUDGE IN AMERICAN POPULAR CULTUREt
David Ray Papke*
American judges are not only important governmental functionaries but
also familiar cultural symbols. For much of our history they have symbolized the vaunted rule of law, a system in which officials can resolve disputes
and end controversies fairly and without bias by referring to a neutral, accessible body of laws. The concomitant notion that in the United States, law
rules man rather than vice versa is at the very center of this nation's dominant ideology.
However, in recent decades new and different portrayals of judges in
American popular culture suggest a change is occurring. Many pop cultural
judges have slipped off their pedestal and joined the ranks of routine pop cultural characters. By accepting this new type ofjudicial characterization, consumers of American movies, television shows, and inexpensive fiction may
be demonstrating that the rule of law itself is no longer particularly important
in the way they understand their lives and nation.
This Article has four parts. In the first part, I briefly discuss the way popular culture is defined and the ways in which law-related narratives and characters are part of the body of pop cultural commodities and experiences. In
the second part, I sketch the traditional portrayal of the judge in popular culture, using as an extended example Judge Harlan Weaver in Otto Preminger's
superb Anatomy of a Murder.I In the third and longest part of the Article, I
contrast this traditional imagery with portrayals of crazy, villainous, and
sympathetic judges in a range of contemporary pop cultural media including
film, television, and pop fiction. I scrutinize, among others, Judges Rayford
and Fleming in And Justicefor All, 2 Judge Amy Gray from the television
series JudgingAmy 3 and Judge Judith Sheindlin and her irksome colleagues
from daytime television. In the fourth and concluding part, I reflect on the
reasons for the change and the ramifications of the new pop cultural portrayals of judges in contemporary American life.
tReprinted, with permission, from 31

JOURNAL OF THE LEGAL PROFESSION

127 (2007).

*Professor of Law, Marquette University Law School. The author appreciates opportunities to present
earlier versions of this article at the Illinois Advanced Judicial Academy and the Indiana Graduate Program for Judges. He thanks Professors Michael Asimow and Jessica Price for critical readings of earlier
drafts of the article and Jennifer Pierce and Tricia Walker, both Marquette University Law School Class
of'06, for valuable research assistance.
I ANATOMY OF A MURDER (Columbia Films/Carlyle 1959).
2 AND JUSTICE FOR ALL (Columbia/Malton 1979).

3 JudgingAmy (CBS television broadcast 1999-2005).
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I.

LAW-RELATED POPULAR CULTURE

Commentators approach "popular culture" with different attitudes about it

and varying perspectives on it. For some, the phrase simply refers to those
things popular with the public or, at least, a large segment of the public. Ray
B. Browne and Pat Browne were two of the early leaders of the movement
to bring the study of popular culture into the university. They were prepared
to celebrate popular culture and to define it broadly:
Popular culture is the way of life in which and by which most people in any
society live. In a democracy like the United States, it is the voice of the people-their practices, likes, and dislikes-the lifeblood of their daily exis4
tence, a way of life.
The enthusiasm of this type of definition notwithstanding, its expansiveness presents problems. What is not included? I prefer to define "popular
culture" more narrowly. For me, it is the body of cultural commodities and
experiences produced by the culture industry for mass audiences.
While cultural production was more fragmented in the earliest years of
the republic, a recognizable culture industry routinely producing commodities and experiences clearly emerged in the final decades of the nineteenth century. A managerial class of pop cultural producers supplanted
the independent artisans who had earlier produced and purveyed songs,
plays, and stories. "By 1900, many areas of popular culture had become
professional ized industries dominated by vertically controlled corporations." 5 Products and commodities were pitched to particular groups of
consumers, and cultural forms were increasingly stratified for different
socioeconomic classes. Overall, the United States experienced "a sharply
intensified commodification of culture that has continued (undiminished)
' 6
to this day. '
The most widely distributed variety of popular culture at the turn of the
twentieth century was literary in nature. A vertically integrated print sector of the culture industry staffed and directed by professional workers
produced a staggering array of magazines, cheap paperbacks, subscription
books, and hardcover volumes including fictional narratives. By the
1920s, the culture industry included not only a print sector, but also thriv4 Ray B. Browne & Pat Browne, Introduction to THE GUIDE TO UNITED STATES POPULAR CULTURE

I (Ray

B. Browne & Pat Browne eds., 2001).
5

JAMES CULLEN, THE ART OF DEMOCRACY: A CONCISE HISTORY OF POPULAR CULTURE IN THE UNITED

STATES 94 (1996).
6 Id.
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ing film and radio sectors. Network television, meanwhile, became a part
of American life at the very end of the 1940s. 7 The immense success of
television led some to predict it would kill off film and radio, but these
older sectors of the culture industry adjusted to television's presence,
changed, and lived on. Presently, huge markets exist simultaneously for
inexpensive literature, cinema, radio, and television.
Each of these major media has its particular demands, but in all of them
effective characterization is a key to successful pop cultural narrative.
Postmodern cultural critics have commented on "the inevitable artifice in
the construction of characters," 8 but this is not to say pop cultural characters necessarily fail if they lack subtlety or complexity. Indeed, much of
popular culture is peopled by "stereotypical characters." 9 What's more, as
John G. Cawelti has noted, "[m]any works fail rather badly because they
develop characters and situations that are too complex for the formulaic
structure .

"..."10

Since the emergence of the modern culture industry the world of law
has inspired a bevy of effective characters. Cheap fiction, films, and dramatic series on television abound with engaging clients, witnesses, and
especially lawyers. For example, America's favorite fictional lawyer
between World War I and World War II was the idiosyncratic lawyer
1
Ephraim Tutt, the creation of real-life New York lawyer Arthur Train. I
Eighty-six Tutt stories appeared in the pages of SaturdayEvening Post, the
era's most popular periodical, and readers turned to the stories time and
again because of the Tutt character and the intriguing band of secondary
characters who worked with Tutt in a New York City law firm. 12 In Hollywood, meanwhile, the cinema consisted primarily of character-driven
narratives with few comparing to the legendary lawyer Atticus Finch in To
7 See JAMES L. BAUGHMAN, THE REPUBLIC OF MASS CULTURE: JOURNALISM, FILMMAKING AND BROADCASTING IN AMERICA SINCE 1941 30-58 (1992).
8 JONATHAN CULLER, STRUCTURALIST POETICS: STRUCTURALISM, LINGUISTICS AND THE STUDY OF LITERA-

TURE 232 (1975).
9 "Although stereotyping is simplistic and often dangerous, it is part of our everyday illogical and uncritical thinking ....Despite its illogicality, stereotyping is often used in narrative texts because it allows
authors to provide motivations and to characterize people very quickly and economically." ARTHUR ASA
BERGER, NARRATIVES IN POPULAR CULTURE MEDIA, AND EVERYDAY LIFE 54 (1997).
10 JOHN G. CAWELTI, ADVENTURE, MYSTERY, AND ROMANCE: FORMULA STORIES AS ART AND POPULAR CULTURE 12 (1976).

II For a discussion of Train's work, see Francis M. Nevins, Mr. Tints Jurisprudential Journey: The Stories ofArthur Train, 19 LEGAL STUDIES FORUM 455 (1995).
12 Ephraim Tutt's law partner was the jovial Samuel Tutt who shared Tutt's surname but was unrelated.
Other mainstays at Tutt & Tutt were Ezra Scraggs, an elderly scrivener; Willie Toothaker, the firm's office
boy; Bonnie Doon, a runner who hustled clients in the criminal courts; Miss Sondheim, the sometimes
flirtatious stenographer; and Minerva Wiggin, the chief clerk and resident conscience. See David Ray
Papke, Re-IJnagining the Practice of Law: Popular Twentieth-Century Fiction by American
Lawyer/Authors, in LAW AND POPULAR CULTURE 250-51 (Michael Freeman ed., 2005).
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Kill a Mockingbird.13 Characters make things happen in Hollywood films,
and viewers hook into films largely through characters rather than plots or
visual imagery. "It is always a character who takes steps, a character who
makes choices, a character's responses that drive the story forward or spin it
around in new directions. It is a character who overcomes, a character who
changes or learns."' 14 Much the same is true of television. A fictional lawyer
such as Perry Mason could be and was the type of character who could carry
an immensely successful television drama. Mason, the creation of a disenchanted lawyer named Erie Stanley Gardner, was featured in dozens of cheap
novels, seven feature films from Warner Brothers, and a long-running radio
drama even before he became America's prototypical primetime lawyer in
15
the 1950s and 1960s.
While narratives with legal characters might lead to profits and sizable
incomes for assorted writers, producers, actors, and others, no guarantees
exist. The majority of pop cultural commodities and experiences, law-related
or not, fail to capture the public's imagination to a great enough extent to
make a profit. As a result, the culture industry is highly sensitive to and even
inquisitive about what the public might think about law and legal institutions
and expect from lawyers and other legal characters. If a type of narrative succeeds or a given character garners popularity, a series spin-off, sequels, and
prequels are likely. If a story with a legal protagonist attracts readers or viewers in one medium, the culture industry will transmogrify the pop cultural
product for other media.
The industry's most successful commodities and experiences do not
"reflect" the real, but they do have some substantial resonance with what
some portion of the public believes and expects. Hence, successful popular
culture is an indirect indicator of what Americans think about and hope for
the law, legal institutions, and lawyers. If we scrutinize the large patterns of
law-related pop cultural characterization, we may acquire some idea of
norms and changes in American society.
II.

THE TRADITIONAL PORTRAYAL OF THE JUDGE
IN AMERICAN POPULAR CULTURE

Portrayals ofjudges are hardly new in American popular culture. Melville
Davisson Post was an immensely popular writer at the turn of the twentieth

13 To KILLA MOCKINGBIRD (U-I 1962).

14 Suzanne Shale, The Conflicts of Law and the Characterof Men: Writing "Reversal of Fortune "and
"Judgment at Nuremberg," 30 U.S.F. L. REV. 991, 999 (1995).
15 Papke, supra note 12, at 253-58.
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century, and many of his early stories concerned the mysterious lawyer Randolph Mason. 16 Often, Mason won victory for his client at trial, and judges
of course presided in the fictional courtroom. 17 One of America's earliest
law films was the legendary D.W. Griffiths' Falsely Accused. 18 The film
built to a dramatic courtroom proceeding in which a devoted boyfriend
screened a film in court in order to protect his true love from murder
charges.19 Without batting an eye, the presiding judge sorted out which, if
any, evidentiary rules might be relevant in these pop cultural proceedings.
Yet while judges were important and common in these and many other
early pop cultural works, the judge generally was a simple, banal, even trivial character. Conventional literary theory would have described these judges
as "flat" rather than "round" characters. E.M. Forster said that flat characters in their purest form "are constructed around a single idea or quality:
when there is more than one factor in them, we get the beginning of the curve
towards the round."' 20 Forster's goal was not to deplore or dismiss flat characters. He thought they "are easily recognized whenever they come in...
"21 Flat characters are useful "since they never need reintroducing, never
run away, have not to be watched for development, and provide their own
atmosphere-little luminous disks of a pre-arranged size, pushed hither and
thither like counters across the void or between the stars .... "22
With hardly a bat of the eye, the culture industry routinely used judges in
this way. When developing judicial characters, writers, actors, and producers
rarely developed them fully. The judge himself-and traditionally the judge
was always male-showed little emotion or passion. We learned little about
his motivation and goals, his personal history and politics. The judge lacked
individualizing detail and was also static, that is, he did not develop or
change in the course of the film, short story, or television show. The judicial
character was like a table top or a linoleum floor. He was flatter than flat.
As flat characters, pop cultural judges not surprisingly played limited roles
in the plot. They made important decisions and rulings, especially in the
courtroom and sometimes in chambers. However, we rarely saw them with
their families and their lovers or anywhere but in the courthouse. They sel16The two earliest collections of Mason stories are MELVILLE DAVISSON POST, THE STRANGE SCHEMES
OF RANDOLPH MASON (1896) and THE MAN OF LAST RESORT; OR, THE CLIENTS OF RANDOLPH MASON
(1897). For a discussion of Post's work, see Francis W. Nevins, From Darwinianto Biblical Lawyering:
The Stories of Melville Davisson Post, 18 LEGAL STUDIES FORUM 117 (1994).
17 See, e.g., "Corpus Delicti," Post's most famous Mason story. STRANGE SCHEMES, supra note 16, at 13.

18 FALSELY ACCUSED (American Mutoscope and Biograph Company 1908).
19 For a discussion of the film, see Carol J. Glover, God Bless Juries!, in REFIGURING AMERICAN FILM

GENRES: HISTORY AND THEORY 257 (Nick Browne ed., 1998).

20 E.M. FORSTER, ASPECTS OF THE NOVEL AND RELATED WRITINGS 103-04 (1927).
21 Id.
at 105.

22 Id.
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dom interacted with the other characters in significant ways or altered the
central course of events. In general, pop cultural judges were supposed to
rule on objections, maintain order in the courtrooms, and sit sagely on high
wearing judicial robes. The film scholar David A. Black argues that even in
the courtroom film genre the judge has "no causative relation. '23 While one
might refer to a western as a cowboy film, one never hears a courtroom film
24
referred to "as a 'judge film."'
Judicial characters do what they are supposed to do. Showing a taste for
double entendre, Black speaks of the judicial character's "narrative determination." 25 On the one hand, Black points out, the judge is an agent of
determination, that is, he rules on objections, resolves courtroom disputes,
and even renders verdicts. Judges "have the privilege of determining the narrative, steering it, constraining it to take certain forms to the exclusion of
others." 26 On the other hand, judges are themselves determined by the narratives which have in fact been written and produced by others. "For all their
decision-making and narrative-steering power, judges in film tend to be, in
a word, predictable-specifically, predictable on the basis of narrative likeli27
hood, antecedent, and idiom."
A particularly interesting but also fully representative flat judicial character appears in Anatomy of a Murder,28 a distinguished addition to the socalled "golden age" of the law film in the late 1950s and early 1960s. 29
Many of the features of the pop cultural courtroom proceeding came to be
standardized as a result of these films, and the films as a group constituted a
formidable endorsement of the rule of law in the United States in the midst
30
of the Cold War.
Anatomy of a Murder was adapted by Wendell Mays for the silver screen
from a novel of the same name by John Donaldson Voelker, an intriguing
figure in his own right. Born in 1903 in Ishpeming in Michigan's Upper
Peninsula, Voelker attended Northern Michigan University and then made

23 David A. Black, Narrative Determination and the Figure of the Judge, in LAW AND POPULAR CULTURE

680 (Michael Freeman ed., 2005).
24 Id.

25 Id. at 678.
26 Id.
27 Id.
28 ANATOMY OF A MURDER, supra note 1.

29 Francis Nevins has referred to the law-related films of the late 1950s and early 1960s as the "golden
age" of the American law film. Francis Nevins, Law, Lawyers and Justice in Popular Film and Fiction,
HUMAN. EDUC., May 1984, at 4. Thomas J. Harris has argued that these films are "the finest hour of the
courtroom cinema in America." THOMAS J. HARRIS, COURTROOM'S FINEST HOUR IN AMERICAN CINEMA
xiii (1987).
30See David Ray Papke, Law; Cinema, and Ideology: Hollywood Legal Films of the 1950s, 48 UCLA L.
REV. 1473, at 1491-93 (2001).
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his way through the University of Michigan Law School, often paying his
bills with money earned as a waiter. 3 1 He practiced briefly in Chicago before
returning to the Upper Peninsula, where he was elected Marquette County
District Attorney in I 934.32 He served for fourteen years, finding diversion
in his beloved fly-fishing and publishing occasional short stories. 33 In 1957,
Governor G. Mennen Williams appointed Voelker to a vacancy on the Michigan Supreme Court. 34 He served until only 1959, when he resigned pointing to a conflict between his writing and duties as a judge. 35 "While other
lawyers may write my opinions," Voelker said, "they can scarcely write my
36
books."
The most acclaimed of those books was of course Anatomy of a Murder,
which Voelker published using the pen name "Robert Traver" in 1958. 37 In
writing the book, Voelker seems to have had an axe to grind regarding pop
cultural portrayals of judges and courtroom proceedings. Voelker recalled
what he was trying to accomplish in the introduction to a special 1983 edition of Anatomy of a Murder.

For a long time I had seen too many movies and read too many books
and plays about trials that were almost comically phony and overdone,
mostly in their extravagant efforts to overdramatize an already inherently
dramatic human situation.
I longed to try my hand at telling about a criminal trial the way it really
was, and, after my years of immersion, I felt equally strongly that a great
part of the tension and drama of any major felony trial lay in its very understatement, its pent and almost stifled quality, not in the usually portrayed
shoutings and stompings and assorted finger-waggings that almost
inevitably accompanied the sudden appearance and 38subsequent grilling of
that monotonously dependable last-minute witness.
The Book of the Month Club featured the novel as a major selection, and it
sold well. 39 Bemused by his unexpected literary success, Voelker remarked,
40
"[a]t 52 I'm a promising young author."
31 Frederick M. Baker, Jr. & Rich Vander Veen Il1,John D. Voelker: Michigan s Literar Justice,79 MicBl.
B.J. 530 (2000).
32 Id.
33 Id.
34 Id.
35 Id.
36 Baker & Vander Veen, supra note 31.
37 ROBERT TRAVER, ANATOMY OF A MURDER (1958).
38 ROBERT TRAVER, Introduction to ANATOMY OF A MURDER (St. Martin's Press 1983).
39 The novel was also reviewed in a surprising number of law reviews. Representative reviews appear
at 7 U. KAN. L. REV. 548 (1959), 13 U. MIAMI L. REV. 128 (1959), 36 TEX. L. REV. 553 (1958), and I I
VAND. L. REV. 652 (1958).

40 Baker & Vander Veen, supra note 31.
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Otto Preminger, who himself had a law degree, saw the cinematic potential in the novel and was determined to preserve Voelker's realistic portrayal
of the legal proceedings. Preminger filmed the tale in the Upper Peninsula,
hoping the scenery and architecture would convey almost a documentary
effect. While courtroom scenes in many Hollywood films are set in ersatz
studio-courtrooms, Preminger shot the courtroom scenes for Anatomy of a
Murder in the Marquette County Courthouse in Ishpeming Bay. The main
courtroom is larger than one might expect for Ishpeming Bay. The ceiling is
at least twenty-five feet high, and the furniture is heavy and made of dark
wood. The bench itself is low, but a large mock cabinet with a three-part pediment dominates the wall behind the judge's chair. Tall, ornate, gilded
columns stand at the bench's front comers, contributing to the dignity and
importance of the judge's roost.
The cast, meanwhile, was bigger than life. James Stewart, one of Hollywood's biggest stars, played the small-town lawyer Paul Biegler. He defends
Lieutenant Frederick Manion, played by Ben Gazzara, who is charged with
murdering a bar owner. The murder, Biegler and Manion claim, was committed in an uncontrollable rage after the bar owner had raped Manion's wife
Laura, played by Lee Remick. In the most surprising casting decision, Preminger chose Joseph Welch to play the role of Judge Harlan Weaver, who
presides at the trial.
Welch had no credits as a professional actor; he was instead a distinguished litigator. A senior partner in the Boston firm of Hale and Dorr, Welch
had represented the U.S. Army in hearings conducted by Senator Joseph
McCarthy in 1954. During these hearings, the venomous McCarthy attacked
Fred Fisher, a young member of Welch's firm, because Fisher had belonged
to the Lawyers' Guild. Welch could not bear'it. He urged McCarthy to cease
his destruction of Fisher's reputation. "Have you left no sense of decency?"
Welch asked. 4 1 McCarthy tried to respond, but Welch would not listen.
Then, after a second or two of silence, a loud burst of applause shook the
42
room, and Senator Karl Mundt, who was presiding, declared a recess.
When Welch left the room, he was close to tears and told reporters that he
had never seen such cruelty. The hearings were broadcast nationally, and
Welch's piercing words and dignified conduct harmed McCarthy's public
standing and made Welch into something of a hero, at least among liberals.
Welch portrayed Judge Weaver stiffly, but the intensity and articulateness
of the portrayal was perfect. Weaver ruled carefully on every objection by
Biegler and also by special prosecuting attorney Claude Dancer, played by
41 DAVID
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George C. Scott. Weaver also maintained the decorum of his courtroom
much as a real-life judge would have done in a murder trial.
In a particularly memorable scene, one Sergeant Dirgo took the stand to
testify about the police investigation of the murder. Aware that "a certain
connotation" attached to the word "panties" in 1950s America, Judge Weaver
paused before allowing the term to be used, and he then warned those in the
courtroom that laughing and snickering about the word would not be tolerated. In the same scene, Judge Weaver carefully and earnestly instructed the
jurors about the admissibility of polygraph results after Biegler had slyly
revealed that the police had obtained them.
Weaver proved to be an exceedingly competent presiding judge in other
scenes as well. His good sense was crucial in the courtroom skirmishing,
which more so than anything else makes Anatomy of a Murder such an
engaging and successful film. Yet, in keeping with the flat, one-dimensional
characterization of the judge in traditional popular culture, Weaver never
revealed anything about his private self and never seemed an agent in
assorted plot developments. J. Howard Sundermann, Jr., himself an appellate judge in Ohio, is correct in observing, "[a]ttomey [Joseph] Welch does
a wonderful job as the judge in Anatomy of a Murder, but he is not really a
43
part of the story."
III.

ROUND JUDGES

When did the portrayal of the judge in American popular culture change?
The question itself is potentially misleading. Intertwined with culture as a
whole, popular culture does not shift overnight. The culture industry does
not seal one package tightly and then immediately rip open a new one. The
culture industry develops new conventions and genres, but it is also readapts
and rediscovers older ones. It combines older types of narratives into one,
and it varies older types of narratives in ways that produce new types of narratives.
Perhaps the best that can be said is that during the 1970s changes in the
pop cultural portrayal ofjudges became detectable. This did not happen with
a single work or in a single year. An occasional rounded judicial character
surely can be found before the 1970s, 44 and numerous flat judicial characters still preside in our films, novels, and television shows thirty years later.
J. Howard Sundermann, Judges in Film, PICTURING JUSTICE, Mar. 13, 2002, at http://www.
usfca.edu/pj/judges_sundermann.htm.
44 An example is Judge Horfield, played by Charles Laughton, in THE PARADINE CASE (United Artists
1947). He bullies his wife, tries to seduce the defendant, and seems eager for a guilty verdict and a death
43

sentence.
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But still, as the 1970s drew to an end, pop cultural judges were less likely to
be undeveloped, flat characters. Instead of being simple symbols for the rule
of law, pop cultural judges increasingly took the form of villains, sympathetic souls, and egomaniacs.
It is tempting to link this kind of development to larger political developments of the decade. As his lies and dirty tricks came to light, Richard Nixon,
the thirty-seventh President of the United States and second in the Duke University Law School Class of '34, resigned the Presidency in 1974. His successor, Gerald Ford, Yale Law School Class of '41, pardoned many of the
Watergate conspirators, survived assassination attempts, and kept stumbling
and bumping his head on doorways. Ford's successor, Jimmy Carter, the only
man without a law degree to serve as President during the 1970s, came to
Washington as an outsider, never established a working rapport with the Congress, and-much worse-could not find a way to extract the American
hostages from their Iranian captors.
But as sorry as the major political events of the 1970s look in retrospect,
it is difficult to argue any one of them caused a change in the way judges
were portrayed in the popular culture. The change might instead derive from
the more general "crisis of confidence" regarding the legal system and its
major institutions that had begun in the 1960s and then settled more fully
into place in the 1970s. 45 Commentators were aware of the phenomenon in
the 1970s, and major works appeared bemoaning the legal system's political biases, undue reliance on technicalities, and detectable separation from
morality and righteousness. 46 Bursting with what in retrospect seems a naive
overconfidence, assorted social scientists attempted to capture these attitudes
with survey research on the public's attitudes regarding police, lawyers, and
courts. 4 7 The studies were for the most part limited to a single legal institution in a single moment in time, and as a result they often "ignore any interconnectedness that may exist in the way people think about different officials, institutions, and policies." 48 Furthermore, those concerned with the
courts tended to focus on the United States Supreme Court. Local courts
unfortunately received less attention than they deserved. "Though local decision-makers are less visible nationally, they are often those governmental
officials with whom the citizen is most likely to be in contact and therefore
StudvingAmerican Legal Culture: An Assessment ofSurvey Evidence, I I LAW & SOC'Y
REV. 427, 428 (1977).
45 Austin Sarat,

46 See MACKLIN FLEMING, THE PRICE OF PERFECT JUSTICE: THE ADVERSE CONSEQUENCES OF CURRENT
LEGAL DOCTRINE ON THE AMERICAN COURTROOM (Basic Books 1974); RICHARD QUINNEY, CRITIQUE OF

THE LEGAL ORDER (Little, Brown & Co. 1974).
47 The major findings of these studies are conveniently summarized in the appendix to Sarat, supra note
45, at 459-82.
48 Id. at 433.
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those about whom he is most likely to have developed attitudes and opin49
ions."
The National Center for State Courts (NCSC) conducted the most revealing study of public attitudes about courts. 50 In 1978, the NCSC polled a random sample of 1,931 respondents and claimed the results were "the first
comprehensive national survey of attitudes toward courts and justice." 5 1 The
study showed substantial dissatisfaction with the workings of the courts, particularly with regard to protecting society, being fair, and providing "quality
performance." 52 Only 23 percent of the respondents expressed a high degree
of confidence in the state and local courts, while 38 percent were somewhat
53
confident and 37 percent were slightly confident or not confident at all.
The level of confidence in the state and local courts was lower than that for
the medical profession, organized religion, the police, business, public
schools, and the media. 54 If these results were not discouraging enough for
court personnel, the study also revealed that those who were most familiar
55
with the state and local courts had the least confidence in them.
The public dissatisfaction with the courts presumably intertwined with its
evaluations of and attitudes about judges, the actual and symbolic heads of
the courts. Researchers attempted to confirm this when they questioned the
sample about separate concerns with court delays, costs, lawyers, and judges.
Results in this part of the survey are limited, but they do show those polled
did not unthinkingly put judges on a pedestal. According to the survey, many
thought judges did not put in a full day's work, showed little interest in peo56
ple's problems, and rigidly insisted upon following the letter of the law.
However, the largest complaint seems to have been that were not enough
judges to handle the work, 57 a complaint of potential usefulness to the NCSC
in lobbying efforts for more funding for state and local courts.
The culture industry was unlikely to have noticed the NCSC's study or to
have reviewed the academic survey literature. However, its antennae permanently raised to detect cultural change, the industry was certainly aware of
shifting popular attitudes about courts and judges. The shift provided an
opportunity, indeed, an invitation, to produce pop cultural commodities with
49 Darlene Walker et al., Contact and Support: An EmpiricalAssessment of PublicAttitudes Toward the

Police and the Courts. 51 N.C. L. REV. 43,43 (1972).
50 NATIONAL CENTER FOR STATE COURTS, THE PUBLIC IMAGE OF COURTS: A NATIONAL SURVEY OF THE GENERAL PUBLIC, JUDGES, LAWYERS, AND COMMUNITY LEADERS
51 Id. atVol. 1,3.
52 Id. at11.

(1978).

53 Id.at 152.
54 Id.
55 PUBLIC IMAGE OF COURTS, supra note 50, at Vol. 1,
65-66.

Id. at 194.
57 Id.
56
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portrayals of judges other than the traditional flat portrayals. Judges could
be portrayed in lots of new ways with the hope that one or more of these portrayals would "strike gold."
An example of a pop cultural artifact playing to the public's mixed feelings about judges and courts is And Justicefor All. 58 Based on a screenplay
by Valerie Curtin and Barry Levinson and directed by Norman Jewison, And
Justicefor All stars Al Pacino in the role of a fictional Baltimore criminal
defense attorney named Arthur Kirkland. Kirkland's grandfather, played by
Lee Strasberg, is pleased that his grandson has gone to law school, but
Grandpa Sam is plagued by worsening dementia and institutionalized. Kirkland, meanwhile, has ample opportunity to witness the corruption and arbitrariness of the police, prosecutors, courthouse personnel, and even members of a bar disciplinary committee. After errors go uncorrected in a
probation report, Kirkland's gentle transvestite client is sentenced to three
years and kills himself rather than face the horror that awaits him in prison.
Another client, who has been in jail for a year and a half because of a broken taillight and a subsequent identification error, is viciously raped, takes a
prison guard hostage, and then is gunned down as Kirkland pleads with him
to surrender. 59 And if these cases are not enough to dampen Kirkland's
enthusiasm for the practice of law, Kirkland's partner gets a murderer off on
a technicality. The defendant then murders two children, causing the part60
ner's nervous breakdown.
The film features two judicial characters, both of whom break the judicial
character mold and both of whom would make the good Judge Weaver's skin
itch had he somehow met them. One is Judge Rayford, played by veteran
actor Jack Warden. Judge Rayford takes himself to be Kirkland's mentor, but
Kirkland surely rues the day Rayford assumed the role. Rayford is, among
other things, suicidal. He puts a shotgun in his mouth and courthouse workers have to coax him off the courthouse window ledge, where he is apparently contemplating a plunge to his maker. Rayford's hobby is flying a helicopter, and after Rayford convinces Kirkland to join him on a recreational
flight, Kirkland realizes that the judge likes to note carefully how much fuel
he has in the tank, and then use a little more than half of the fuel before turning back to the heliport. In one grimly hilarious scene, Rayford decides to
take charge not of Kirkland's well-being but rather of an unruly courtroom.
58 AND JUSTICE FOR ALL, supra note 2.

59 Thinking of the fates of Kirkland's two major clients, Paul Bergman and Michael Asimow facetiously
suggest that at least "Kirkland can advertise that his clients don't spend a lot of time in jail." PAUL
BERGMAN & MICHAEL AsIMow, REEL JUSTICE: THE COURTROOM GOES TO THE MOVIES Ill (Andrews &
McMeel 1996).
60 The partner not only suddenly shaves his head but also stations himself in the courthouse hallway and
throws china plates at anyone who approaches him. AND JUSTICE FOR ALL, supra note 2.
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When he enters the room, he finds a group tussling with a defendant who is
trying to eat some evidence in the form of lottery tickets. Rayford pulls a pistol from under his robe, fires it in the air, and announces, "[g]entlemen, need
I remind you this is a court of law. Now let's proceed in an orderly fash61
ion."
Judge Fleming, meanwhile, is even less flat. Played by John Forsythe,
Fleming has sparred with Kirkland earlier. He refused to reopen one of Kirkland's cases because, merits aside, Kirkland had filed his motion three days
late. Kirkland tried to punch him, and, as a result, is in jail for contempt as
the film begins. Kirkland also must appear before the bar disciplinary committee, which not surprisingly is biased against him and in favor of Fleming.
However, the tables soon turn, and Fleming himself is charged with rape.
Much to Kirkland's surprise, Fleming asks that he represent him, the thinking being that, given the hostility between Kirkland and Fleming, the former
would not defend the latter unless he knew he was innocent. Fleming is, of
course, guilty as could be, and he confesses his guilt to Kirkland in a private
conference. When the case goes to trial, Kirkland takes the unanticipated step
of underscoring Fleming's guilt in his opening statement as defense counsel! He is then forcibly removed from the courtroom in what one can only
assume would be the most obvious mistrial in Baltimore's history.
When one summarizes the plot so baldly, And Justicefor All seems an
exercise in unbelievable silliness. But, actually, the film is an effective cinematic Bildungsroman. 62 Kirkland wants to practice law and would like his
calling to be a noble one. He would like to obtain justice for his unusual stable of clients and believes, at least initially, that this is possible through the
courts. One reviewer cast Kirkland as a disillusioned Perry Mason:
Arthur Kirkland (Al Pacino) is a lawyer who believes in the Mason myth.
He holds onto the old values. He believes in his clients; he believes in the
system and he believes in himself. But the systematic corruption of the judiciary runs63so deep that Kirkland's naivete is overwhelmed by institutionalized evil.

The film's denouement comes with his wildly nihilistic plea in the opening statement for Judge Fleming, and the film ends with Kirkland sitting on
the courthouse steps reflecting on the inexorable emptiness of the proverbial
61 Id.
62 "Bildungsroman" is a German term for a novel of education in a general sense. "The subject of these
novels is the development of the protagonist's mind and character, in the passage from childhood through
varied experiences-and often through a spiritual crisis-into maturity, which usually involves recognition
of one's identity and role in the world." M.H. ABRAMS, A GLOSSARY OF LITERARY TERMS 193 (7th ed.,
1999).
63 Michael Blowen. Justice ForAll Does Not Prevail, BOSTON GLOBE TV WEEK, Nov. 9, 1980, at 1.
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human condition. Through it all, judges are important players in the story.
Rayford is dangerously crazy, and Fleming is crazily dangerous. Neither is
the flat, undeveloped traditional pop cultural judge.
And Justice for All did not in itself prompt the development, but
"rounder" judges appeared with some frequency in the major law films of
the 1980s. Surely, the standard one-dimensional judge remained a familiar
part of the Hollywood film, but at the same time viewers could now contemplate judges who were biased cronies, violent vigilantes, and even coldblooded murderers.
Judge Hoyle, played by Milo O'Shea, is in cahoots with defense counsel Ed Concannon and biased in favor of the defendant, the Catholic Archdiocese of Boston, in The Verdict.64 Hoyle bullies the plaintiff's medical
expert in a malpractice suit and also rules that crucial inculpating photocopied hospital admission forms are inadmissible. Paul Bergman and
Michael Asimow argue that the judge's rulings would certainly have led an
appellate court to reverse, 65 but more important for purposes at hand is the
way Hoyle's rulings establish him as a biased, flawed member of the judiciary. Traditional "flat" judges have nothing resembling Hoyle's degree of
agency.
While Judge Hoyle is conventionally corrupt, a whole panel ofjudges is
righteously outrageous in The Star Chamber.66 Led by Judge Benjamin
Caulfield, played by Hal Holbrook, a group of nine judges meet in private
to discuss cases in which defendants appear to have gotten off because of
technicalities. If this "Star Chamber" decides the defendant really was
guilty, it hires professional assassins to kill him. The panel recruits Judge
Steven Hardin, played by Michael Douglas, after Hardin sees criminals
going free because of unconstitutional searches and seizures. At first the
naive Hardin, the protagonist in the film, appears to join the club, but he
fortunately comes to his senses and exposes the panel.
If looking for a film in which the judge is actually the murderer in a case
in which he is presiding, a viewer could turn to Suspect.6 7 As improbable
as it might seem, Cher stars in the film in the role of Kathleen Riley, a
Washington, D.C., public defender. Riley is assigned to defend a homeless
deaf-mute charged with killing a government secretary named Elizabeth
Quinn. If the presiding Judge Matthew Helms, played by John Mahoney
before he became known as Frazier's dad in the popular prime-time sit-

64 THE VERDICT (Twentieth Century Fox 1982).
65 See BERGMAN & ASIMOW, supra note 59, at 305.
66 THE STAR CHAMBER (Twentieth Century Fox 1983).

67 SUSPECT (Columbia/Tri-Star Pictures 1987).
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com, seems unduly hostile to Riley, the reason is that Helms actually committed the murder. Helms had earlier accepted a bribe in an unrelated case
and feared that Quinn was about to expose him. This would surely prevent
his appointment to the United States Court of Appeals. One commentator
thought a plot involving a judge in a case being the true perpetrator
68
reflected American paranoia.
Popular fiction of the final decades of the twentieth century also has no
shortage of fully developed judicial characters. Dozens of novels by
lawyer-authors have appeared, sold well, and made their way onto the bestseller lists. 69 In the opinion of at least one of the lawyer-authors, the first
blockbuster in the new "legal thriller" genre was Scott Turow's Presumed
Innocent.70 This exemplar of the genre later became a Hollywood film of
the same name starring Harrison Ford as prosecutor Rusty Sabich, 7 1 and
other legal thrillers as well made their way into the cinema or, at least, onto
television screens.
Some of the judges in popular law-related fiction are personally flawed
or even truly villainous. Turow's Presumed Innocent itself includes the
Honorable Laren Lytle. Although the good judge is not a major character
in the novel, he plays a major role in the story when he presides over the
courtroom proceedings and dismisses Sabich's indictment for murdering
fellow prosecutor Carolyn Polhemus. Lytle's motives relate less to Sabich's
innocence than to a determination to prevent disclosure of his own indiscretions and corruption. Since his great success with Presumed Innocent,
Turow has published a popular law-related novel roughly every three years,
and some of these subsequent novels have also included flawed judges.
Moira Winchell, for example, is the fictional Kindle County's first female
72
federal judge and also a commanding presence in The Burden of Proof
Reflecting on both the federal bench and Winchell's character, Turow says:
Facing the manifold burdens of life as a federal judge-crowded dockets,
churlish lawyers, middling pay, and almost unlimited power-some people did not respond well. They came to the bench thrilled by the acclaim
of their peers and became, in a short period of time, as temperamental as
Caligula. Moira Winchell 73
was of them-snappish, sarcastic, even, at
moments, downright mean.

See ANTHONY CHASE, MOVIES ON TRIAL:
69See Papke, supra note 12, at 259-61.
68
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(2002).

70 SCOTT TUROW, PRESUMED INNOCENT (1987); John Grisham, The Rise of the Legal Thriller: Why
Lawyers Are Throwing the Books at Us, N.Y. TIMES, BOOK REVIEW, Oct. 18, 1992, at 33.
71 PRESUMED INNOCENT (Warner/Mirage 1990).
72 ScoTT TUROW, THE BURDEN OF PROOF (1990).

73 Id. at 250.
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Sometimes judges cross the line into criminal conduct, as in Turow's Personal Injuries.74 The novel features a personal injury lawyer named Robbie
Feaver, who, faced with a federal prosecution and the prospect of a long
prison term, agrees to help prosecutors catch corrupt judges. In the end, the
plan works superbly well, and a half dozen corrupt judges are convicted and
75
sent to prison.
The lawyer-author John Grisham, although hardly Turow's equal as a lit76
erary craftsman, has written more books and sold more total volumes.
Many of Grisham's judges are also flawed and corrupt. The Honorable Harvey Hale presides in a civil case in which the Great Benefit Insurance Company is being sued in The Rainmaker.77 Hale is a former insurance defense
lawyer, his college roommate is chief counsel for the defense, and every ruling goes against the plaintiff. Fortunately for Rudy Baylor, the young lawyer
representing the plaintiff and the novel's protagonist, Judge Hale dies suddenly of a heart attack and is replaced by a sympathetic African American
jurist named Tyrone Kipler. In Grisham's The Summons, law professor Ray
Atlee returns to his Mississippi home to discuss estate matters with his
father, the Honorable Reuben V. Atlee, but finds him dead. 78 This launches
a long tale in which, among other things, Ray Atlee unpacks the complex and
sometimes tawdry story of the judge's life. Perhaps most striking for pur79
poses of a discussion of pop cultural judges is Grisham's The Brethren,
which features three convicted judges doing time in a Florida prison. Unrepentant to the core, the judges operate an extremely successful extortion
scam from inside the walls of the prison.
Thoughts of the rotten judicial timber in The Brethren, meanwhile, should
not lead to the conclusion that all of the judges in contemporary popular fiction are merely corrupt and villainous. Some are more complicated than that.
The point is that, like many of their colleagues in the contemporary cinema,
judges in popular literature are not necessarily flat and one-dimensional.
They are something other than a static symbol for the courts and the rule of
law.

74 ScoTT TUROW, PERSONAL INJURIES (1999).
75 One wonders if Turow's literary imagination was affected by his experiences as an Assistant United

States Attorney in Chicago. He investigated and prosecuted corrupt judges as part of the so-called "Greylord Operation."
76 While Turow manages to publish a law-related novel every three years, Grisham is able to publish one
almost annually. During the 1990s Grisham sold over 60 million copies of his novels, the top figure for
any American during the period. See John B. Owens, Grishams Legal Tales: A Moral Compassfor the
Young Lawyer, 48 UCLA L. REV. 1431. 1431-32 (2001).
77 JOHN GRISHAM, THE RAINMAKER (1995).
78 JOHN GRISHAM, THE SUMMONS (2002).
79 JOHN GRISHAM, THE BRETHREN (2000).
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An especially engaging example of a fully developed judicial character to
whom we as readers are sympathetic is Gillian Sullivan in Scott Turow's seventh novel, Reversible Errors.80 Sullivan grew up in a home with two alcoholic parents and five siblings, and her older brother raped her when she was
fourteen. Her upbringing "was like coming from Pompeii-the smoldering
ruins and poisoned atmosphere could only be fled." 8 1 She drove herself,
using her beauty and intelligence to excel in college and earn a law degree at
Harvard, and she became a judge of the Superior Court at age 32. But then,
disaster struck. She tried heroin with a lover in the Attorney General's office,
liked it, and within months was an addict. The ribbing of the leather blotter
left lines on her cheek when she fell asleep on the bench, but the bailiffs who
woke her and other courthouse wags thought she was drunk. She smoked
heroin bought on the streets and, with the encouragement of the Presiding
Judge in Common Pleas, began taking bribes in order to have the cash to feed
her habit. "One night there was a knock, a scene out of 1984 or Darkness at
Noon," 82 and FBI agents arrested her. She cooperated, told on others, and
served a short prison sentence for bribery, her addiction never coming publicly to light. When readers first meet Sullivan at the beginning of Reversible
Errors,she is completing community release time and working in cosmetics
at a department store.
If we learn nothing about the personal lives ofjudges in traditional American popular culture, we learn almost everything there is to learn about
Gillian Sullivan. Turow tells us why she needs to smoke cigarettes, how she
looks naked, and her reactions to the cunnilingus performed by Arthur
Raven, a younger lawyer who falls in love with her. Most readers, one suspects, are more interested in the titillations than in Sullivan's judicial work,
but for purposes at hand her reflections on being a judge are more relevant.
She tells Raven that when you're a judge, "At first you're terrified that
you're going to make a mistake. Eventually you know you often will, that
it's expected ....-83 Sullivan also recalls what it was like to be high while
actually sitting on the bench:
She addressed a world of bad acts and hard consequences from the bench,
and then, in the stupor of heroin, reclaimed her fantasy of valiance and
invulnerability. In the instant before she nodded out, she always felt regal
in the same way she had when she'd played with dolls as a
and dominant
4
child.

8

80 Scorr TUROW, REVERSIBLE ERRORS (2002).

81Id. at
at
82 Id.
83 Id. at
84 Id. at
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Among contemporary lawyer-authors, Turow is the most adept at characterization, and Sullivan is a fully drawn, powerful character even though she
is a judge. We hope her move to Milwaukee at the end of the novel to take a
job as a paralegal will be successful, and we expect Arthur Raven to remain
faithful. If one recalls the novel's title, it becomes obvious that the Honorable Gillian Sullivan is among those who have made a "reversible error." The
novel as a whole is about "the forgiveness and fresh starts ...characters pro85
vide for one another."
Round and sometimes appealing judicial characters also found a home on
television, the most popular variety of contemporary popular culture. Only
0.4 percent of American homes had televisions in 1948, but 90 percent had
them by 1960.86 Today, some Americans have televisions in every room of
their homes and have one or more of them turned on from the time they get
up until the time they go to bed. None of this is to suggest, however, that the
programming on American television is democratically selected. As is true
with other pop cultural media, television cannot require Americans to enjoy
what it produces, but producers of television programming do attempt to discern viewer attitudes and aspirations and to broadcast shows that somehow
correspond. When a show is successful and especially when a genre emerges,
we have an indication that television has tapped into fundamental public sentiments.
The best example of a "rounded" judicial character in primetime television is Judge Amy Gray in the dramatic series JudgingAmy, which appeared
on CBS from 1999-2005.87 The creator, star, and executive producer of the
show is Amy Brenneman. Both of her parents graduated from the Harvard
Law School, and her mother Frederica Brenneman was the second woman
88
appointed to the Connecticut bench, where she served for thirty-two years.
Judge Brenneman urged her daughter to attend law school, but she decided
instead to portray lawyers and judges on prime-time television. Judge Brenneman served as the series' legal consultant, reportedly giving her daughter
copious comments on how to make the work of the fictional Judge Gray
89
more realistic.
Full and complete realism on television, meanwhile, is never mandatory.
According to the show's overarching storyline, Amy Gray left her corporate
practice in New York City and returned with her six-year-old daughter to her
home in Hartford, Connecticut. She was implausibly nominated for the local
85 Steven Duin, Complex Love Affairs Overrule Legal Affairs in 'Reversible Errors,' THE
Nov. 24, 2002, at E9.
86 See BAUGHMAN, supra note 7, at 30, 41.
87 Judging Amy (CBS television broadcast 1999-2005).

88 Yahlin Chang, Here Cones the Judge, NEWSWEEK, Nov. 22, 1999, at 88.
89 Id.
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juvenile court bench and even more implausibly ascended to that bench in
the blink of an eye. While the public might take this all for granted, Judge
Gray apparently realized how unqualified she was. On the morning of her
first day as ajudge she donned her robe, looked into her bedroom mirror, and
promptly jumped back into bed, pulling the covers up over her head. 90
One law professor commentator thought, "Amy's professional world of
the courthouse is only high school, and all these new people are just cliques
in the cafeteria." 9 1 But the show had more depth than that, and in general
Judge Gray became a more than competent and quite engaging jurist. An
insightful bailiff named Bruce and a bumbling but devoted clerk named
Donna contributed to the Judge's success, and Amy realized in therapy how
much she truly enjoyed presiding in juvenile court. She told her therapist that
she took great satisfaction in her ability to put the law together with the facts
and craft special solutions for human problems. 92 In one instance, she
resolved a child custody dispute between a confused Amish girl who became
pregnant while experiencing life outside her religious community and the
equally confused non-Amish teenaged father of the child. 93 In another case,
Judge Gray resourcefully fashioned a kinship care arrangement with a sister-in-law of a mother with MS who was increasingly unable to parent her
son, and thereby prevented the mother from completely losing custody of her
94
child.
Most viewers turned to JudgingAmy less for insights regarding the workings and potential of juvenile court than for the character study the series
offered. The name of the series, after all, has a double meaning. While on the
bench, Amy Gray is in fact "judging," but we, as viewers, are also "judging"
Amy. The latter task is enjoyable but not easy.
Judge Amy Gray is a complex, rounded character. She is passionate and
forceful, but she is also guarded and insecure. We observe these traits not
only when she sits on the bench but also when she returns to her home. In
the latter setting, she interacts with her daughter, ex-husband, mother, two
brothers, an adult cousin, a demanding sister-in-law, and assorted suitors.
Amy's mother Maxine, a widowed social worker in her sixties played by
Tyne Daly, cannot resist telling Amy how to live her life and seems unimpressed that Amy is a judge. 9 5 One of the brothers is an aspiring novelist,
90 Judging Amy: Introducing Judge Gray (CBS television broadcast Sept. 19, 1999).
91 Chris Jackson, Judging "Judging Amy" PICTURING JUSTICE, Dec. 19, 1999, at http://www.usf
ca.edu/pj/amy. htm.
92 Judging Amy: The Long Goodbye (CBS television broadcast Nov. 11,2003).
93 Judging Amy: Ruminspringa (CBS television broadcast Nov. 25, 2003).
94 Judging Amy: Conditional Surrender (CBS television broadcast Dec. 14, 2004).
95 In the series' initial episode, Maxine gave Judge Amy three tips: (I) pee before you go on the bench,
(2) do not wear perfume, and (3) make sure there's no food in your mouth. Judging Anty: Pilot (CBS television broadcast Sept. 19, 1999).
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who sometimes makes a living washing dogs, and the other is an insurance
agent, who aspires to being in a rock band. The cousin is a medical doctor
but also a recovering addict. While the twists and turns in the relationships
can resemble those of a soap opera, they nevertheless have the effect of
developing the judge we, as viewers, are judging. By the time the series concluded its six-year run in the spring of 2005, loyal viewers could feel they
really knew Judge Gray as a person.
If the Honorable Amy Gray wanted to compare notes with other television
judges, she could find a surprising number of colleagues in judicial robes on
daytime television. Since the earliest days of network television, daytime
programming has included occasional courtroom shows. Day in Court, for
example, was popular with daytime viewers in the 1950s and '60s. 9 6 Producers of the show began with outlines of actual cases but then developed
them further and turned to actors to perform as litigants and witnesses. The
show had daytime television's highest ratings until passed by GeneralHospital in 1964. 97 More common were daytime shows in which real-life litigants and witnesses appeared, albeit in mock courtrooms. The most prominent of these shows was of course People's Court.9 8 Its litigants were men
and women who had filed claims or were named as defendants in small
claims courts in Los Angeles, and the presiding judge was Joseph Wapner,
who had retired from the real-life bench. Wapner prided himself on following actual rules of evidence, and he attracted a large following during the
1980s with his earnest, grandfatherly demeanor. One of the show's biggest
fans was Harvard law professor Alan Dershowitz, who deemed People's
99
Court "a truly great show-an authentic innovation."
In the decades since Wapner's greatest popularity, the ersatz courtroom
proceeding involving real plaintiffs and defendants has completely supplanted the fully fictionalized courtroom show on daytime television. One
scholar counted eleven court-themed daytime shows in 2001,100 and the
number has not declined since then. Two of the current shows, Judge Judy
and Judge Joe Brown, regularly appear on national network television. 0 1
Others are syndicated and may or may not be available in given localities.
While viewers everywhere can pick and choose among their favorite daytime
96 Day in Court (ABC television broadcast 1958-65).
97 Reality Courtroom Series, http://tarlton.law.utexas.edu/lpop/tv/realjudges-alpha.html (last visited
Nov. 3, 2006).
98 People's Court (Edwards/Billet syndicated television broadcast 1981-present).
99Alan Dershowitz, The Verdict, AMERICAN FILM, Dec. 1978, at 15.
100Michael M. Epstein, Judging Judy, Mablean and Mills: How Courtroom Programs Use Law to Parade
Private Lives to Mass Audiences, 8 UCLA ENT. L. REV. 129, 129 (2001).
101Judge Judy (Paramount Pictures syndicated television broadcast 1996-present); Judge Joe Brown
(Paramount Pictures syndicated television broadcast 1998-present).
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television judges, the options vary. The shows, as a group, are so similar that
they are generic; that is, they employ a set of conventions that generate expectations from viewers.10 2 The studio courtroom is always clean and modem,
often with fake windows painted on the walls. Litigants typically appear at
a rate of two per half-hour. During their hearings the parties interact with one
another in hostile ways. A uniformed court officer shakes his or her head at
the goings-on, and the presiding judge of course rules in the end. Often, parties are briefly interviewed as they leave the set.
The overall formula is apparently winning. "Compared to other syndicated
program formats, courtroom shows have become the most highly rated program genre in daytime." 10 3 Furthermore, the genre is most defined by the
judicial characters who star in them. David Black was correct in saying that
one would never characterize a traditional courtroom film as a "judge
film,"' 04 but the daytime courtroom shows are indeed "judge shows." "The
personality and reputation of the judge is the focus of each of these
06
shows."1 05 Most are in fact named after the presiding judges.1
Joseph Wapner may have reigned supreme as a daytime television judge
during the 1980s, but he would be a misfit in the present. The majority of the
daytime television judges are women, members of minority groups, or
both. 10 7 Even Wapner's own People's Court is now presided over by Marilyn
Milian, a Cuban-American who calls herself television's hottest judge. Law
Professor Taunya Lovell Banks has noted that the television bench's "virtual
integration" greatly surpasses the actual integration of the real-life bench:
Only 3.3% of all judges in the United States are black, and the percentages
are even lower for Latinas/os and Asian Americans. Women comprise only
7% are [sic] of all federal judges and 9% of all state judges. The percentage

is even lower than the percentages for blacks and
of black women judges
08
women generally. 1
Women are more likely to watch daytime television than men, and larger
percentages of minority groups tune in than do whites. 10 9 Perhaps that par102See ABRAMS, supra note 62, at I1.Extended discussions of genre include JAMES BATTERSBY,
REASON AND THE NATURE OF TEXTS (1996) and ANNA ROSMARIN, THE POWER OF GENRE (1986).
103 Epstein, supra note 100, at 130.
104 Black, supra note 23, at 680.
105 Epstein, supra note 100, at 139.
106 Exceptions include People's Court, supra note 98, as well as Divorce Court (Syndicated, television
broadcast 1958-69, 1984-91, 1999-present), Moral Court (Syndicated, television broadcast 2000-present), and Texas Justice (Fox syndicated television broadcast 2001 -present).
107Taunya Lovell Banks, Will the Real Judge Stand up: FirtualIntegration on TV Reality Court Shows,

PICTURING JUSTICE, Jan. 16, 2003, at http://www.usfca.edu/pj/realjudgebanks.htm.
108Id.
109Id.
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tially explains the receptiveness to and popularity of female and minority
judges. Then, too, whites have long been more receptive to minority entertainers than to other minority professionals, and this might enable whites to
enjoy and delight in the minority judges on television.
More than the judges' race and gender are striking, particularly vis-d-vis
the traditional norms for portraying judges. The judges on daytime television do not blend into the background. While they are decisive, they do not
come across as learned or dignified. All of the judges have extroverted personalities. "Overall, the women judges, especially Judge Judy, the prototype
for the new daytime reality court shows, come off as shrill."'I10 The male
judges are all very aggressive, bordering on hostile. Judge Mills Lane, for
example, featured Mills Lane, a former Marine and well-known boxing referee who disqualified Mike Tyson for biting off part of Evander Holyfield's
ear. II Lane, also a former prosecutor and superior court judge in Reno,
Nevada, was known for his berating comments when he occupied his seat
on the television bench. Additionally, Judge Joe Brown seems very
impressed with himself, and Judge Larry Joe Doherty, who presided from
2001-05 in a show named Texas Justice, wore a cowboy hat and warned,
112
"Don't mess with this Texan."'
Overall, these judicial performances suggest another break from the traditional portrayal of judges in popular culture. While the daytime judges
might offend and upset some of the parties appearing in their pseudo-courtrooms, these judges are not wacky or villainous like Judge Rayford and
Judge Fleming in And Justicefor All. While we can learn about their backgrounds and personalities from flashy websites or, in some cases, from the
promotional introductions to the daily episodes,' 1 3 they are not complex or
sympathetic like Judge Sullivan or Judge Gray. In essence, they are, for the
most part, over-the-top, authoritarian egomaniacs. These judges engage in
abundant "verbal violence." 114 They take themselves to have a superior
command of the ways of the world. Sometimes, they even please themselves
and their audiences by putting stupid people in their place.

10 Id.
I Michael Asimow, Real Court Television, PICTURING JUSTICE, Sept. 1998, at http://www.usfca.edu/pj/articles/realcourts.htm.
112 Teras Justice, at http://www.texasjusticetv.com/ (last visited Apr. 10, 2007).
113For example, the 2006 introduction to Judge Mathis (WB television broadcast 1999-present) recalls
his days as a gang member, but then reports that he went to law school and became a lawyer and a judge.
As the show begins, Mathis' own voice says, "It's time for hard decisions and tough love."
114Asimow, supra note I11.
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IV. CONCLUSION

The changes in the pop cultural portrayal ofjudges may have first become
detectable in the late 1970s, but the changes appear to have settled fully into
place in more recent years. While many or perhaps even a majority of pop
cultural judges remain flat, one-dimensional characters and mere functionaries in the narratives in which they appear, today we are also likely to
encounter pop cultural judges who are well-developed, multi-faceted characters. Sometimes they are villainous, and other times they are simply offensive. On occasion, pop cultural judges are realistically flawed and richly
human. Judges today are more likely to be something other than a symbol or
a plot necessity. Quite frequently, they are the characters who move the film,
novel, or television show forward. Why has this change taken hold?
No simple answer presents itself. As this Article has implied at many
points, law-related popular culture and, indeed, popular culture in general,
are situated within the attitudes, social practices, and institutions of their eras.
If one is to analyze the thrust and meanings of the popular culture of a particular place and time, e.g., the United States in the first decade of the twentyfirst century, one must consider a multitude of factors that contribute to the
make-up and reception of that popular culture.
In that vein, the behavior of real-life judges merits attention. Certain
judges on the contemporary bench hardly inspire the public to place judges
on a pedestal. Professor Steven Lubet has taken on the task of compiling
accounts of stupid, inappropriate, and criminal conduct by judges. 115 Unfortunately, Lubet's files are bulging. Some judicial gaffs-entering guilty pleas
on the records of defendants who had not pleaded guilty and dismissing
criminal complaints without hearing from prosecutors-are predictable. But
one judge, while still on the bench in his robe after a DUI conviction, invited
jurors to join him for a beer. 116 Another judge liked to sign court orders as
Mickey Mouse, Snow White, and Adolph Hitler, and he justified the practice by explaining it kept courtroom staff "on their toes." 117 Judges no doubt
demonstrated similarly bad judgment in the past, but the current media are
only too pleased to report judicial misconduct. With bad judicial conduct
prevalent and increased media attention to it, it is little wonder pop cultural
consumers would grant the culture industry latitude to portray judges as
something other than flat symbols of the rule of law.

115 Steven Lubet, Stupid Judge Tricks, 41 S. TEX. L. REV. 1301 (2000).
116 Id. at 1304.
117 Id. at 1310.
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On a deeper level, the acceptance of the new pop cultural portraiture
relates to changing attitudes about the rule of law itself. I suggested in the
first part of this Article that the culture industry tries to incorporate popular
attitudes and assumptions in its products, but what if the public did not care
much anymore about the rule of law? What if we looked to things other than
the rule of law for social cohesion and direction? What if we did not attach
much importance to social cohesion and direction in the first place? These
attitudes would make it less likely that the culture industry would cast the
judge chiefly as a symbolic representation of the law. The judge could maintain a place in the pop cultural stable of characters, but judges as characters
could stand for and symbolize all sorts of beliefs and traits.
Furthermore, there is the much-discussed decline in the respect for authority. Scholars have suggested the tendency to idealize authority that is fundamental in societies of scarcity dissipates in postmodern societies. People in
postmodern societies become especially demanding and critical of authority. Some are detectably hostile to authority. "Postmodernization deemphasizes all kinds of authority, whether religious or secular, allowing much
wider range for individual autonomy in the pursuit of individual subjective
1
well-being." 18
These shifts became evident in the United States at least as early as the
1960s and certainly continued into the 1970s, when portrayals of judges in
American popular culture began to change. Affluent narcissism and selfabsorption became especially evident among the young, much to the consternation of older Americans who had internalized different values. Deference to authority figures declined and veteran teachers, elected officials, law
enforcement officers, priests, ministers, and judges surely sensed the change.
Presently, the public remains less inclined to defer to judges as authority figures. As a result, it is hardly surprising that the culture industry is likely to
assign to judges as much evil and as many flaws as are assigned to other
kinds of pop cultural characters.
In conclusion, it might also be true that popular culture is in itself a cause
of the new portrayal ofjudges. Popular culture has come to dominate the cultural experiences of the mass society. For many, popular culture is culture.
The norms, genres, and marketing strategies might have become powerful
enough to take over just about everything. Even the judge is vulnerable. He
or she has no immunity from particular varieties of pop cultural characterization. The culture industry can and will portray judges in ways that serve
the industry's own imperatives rather than deferring to any traditional stand11

Ronald Inglehart, Postmodernization Erodes Respect for Authority, but Increases Support for Democ-

racy, in CRITICAL CITIZENS: GLOBAL SUPPORT FOR DEMOCRATIC GOVERNANCE 236, 238 (Pippa Norris ed.,

1999).
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ing judges might have had in American society. The industry has no determination to honor judges. It wants to produce cultural commodities and
119
experiences that will attract consumers and make money.
What is especially disconcerting about this is that pop cultural judges
might actually become the most important factor in the public's overall sense
of the judiciary. A recent study from the Center for State Courts provides
food for thought regarding the power of popular culture. 120 Conducted in
1999, the study sought to gauge public's confidence in state courts. The
study found that 69% of those polled could muster "some" or "only a little"
confidence in their courts; 8% of those polled said they had no confidence
whatsoever. 12 1 The most intriguing part of the study for purposes at hand
concerned the sources on which the public relied for insights about the
courts. According to the study, 61.4% considered prime-time television
drama an important source, and 40.5% said the same regarding daytime sim12 2
ulated courtroom shows such as Judge Judy and Judge Joe Brown.
African Americans and Hispanics, the study found, were particularly likely
to consider daytime simulated courtroom shows important sources of legal
123
education regarding the courts.
The study is hardly definitive, but the larger point is that pop cultural portraiture ofjudges may itself contribute to trends in the portrayal ofjudges in
popular culture. The culture industry is mindful of public attitudes as it produces films, cheap literature, and television drama, but what the culture
industry produces loops back to affect the public's attitudes. If pop cultural
judges are increasingly round rather than flat, the public will increasingly
think of the judiciary not as symbols for the rule of law but rather as heroes
or villains, sympathetic human beings or annoying know-it-alls. Is our new
collective portraiture of the judiciary for the better or for the worse?

119Russel Nye, a founder of modern popular culture studies, said of the popular artist:
The criterion of his success is contemporary, commercial, measured in terms of the size
and response of his public. He competes not with his medium, nor with a preconceived set
of critical standards, nor even with other popular artists, but with the audience under whose
indirect control he must work-a notoriously fickle audience of unknown size and composition.
120 NATIONAL CENTER FOR STATE COURTS, HOW TIHEPUBLIC VIEWS STATE COURTS (1999), available at
http://ppc.unl.edu/publications/documents/howpublic-views the state courts.pdf.
121 Id. at 12.
122 Id. at 19.
123 Id. at 20.
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