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REFLECTIONS OF A SUPREME COURT JUSTICEt
SandraDay O'Connor* •
Now that I am just a retired cowgirl and out of work, it is nice to welcome
people to my home state of Arizona. .Having managed to .serve in all three
branches of Arizona's state government, I became somewhat a product of the
state system, and I.still believe in the framework that our founders established, which left the state governments with sovereign powers and functions. The system has worked pretty. well.
It is elementary high school civics that we have three branches of government which regulate each other by an intricate system of checks and.balances. The main check that the judicial branch has on the others is the power
to declare statutes or executive acts unconstitutional, although sometimes
judges might check the political branches in.
a softer way merely by interpreting a statute in light of constitutional values or by ruling that a regulation or executive act is not authorized by statute. Whatever courts-do, however, courts have the power to make the President or Congress really, really
angry. In fact, if courts don't make members of the other branches mad some
of the time, the courts probably aren't doing their job.
The effectiveness, then, of the judicial branch relies on the knowledge that
judges won't be subject-to retaliation for judicial acts. As James Madison put
it (and he, being the father of our Constitution, should be heard), an independent judiciary is "an impenetrable bulwark against every assumption of
power in the legislative or executive." "Impenetrable" may be putting it a bit
strongly, but the basic idea is sound. If you believe, as James Madison and I
do, that the courts are important guardians of constitutionally guaranteed
freedoms in our common law system, you know that the system breaks down
without judicial independence.
JUDICIAL INDEPENDENCE

Judicial independence is hard to define. Judges can be subject to discipline for legitimate reasons, and the political branches properly control to
some degree the jurisdiction and the political makeup of the federal courts
and the various state courts. But if I may coin a phrase, I know judicial indeAddress delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 16, 2006.
* Justice (Ret.), United States Supreme Court.
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pendence when I see it. For instance, suppose during a period of stormy
relations between the White House and the Chief Justice, the President's
security guards killed the Chief Justice's pet cat, or suppose the executive
branch threatened to cut off the water supply to the Supreme Court building
to prevent the Court from meeting and handing down any anti-presidential
judgments. Or suppose that the Cabinet tried to evict the Supreme Court
from its offices. The first two events actually happened in the early to mid1990s in Russia under President Yeltsin. The third event happened in Bulgaria in 1995. I think we can all agree that those were not examples of judicial independence.
Judicial independence doesn't happen all by itself. It's tremendously hard
to create; it's easier to destroy than most people imagine. That's why the
building where I worked for twenty-five years features a larger-than-life
statue of John Marshall, who spent thirty-five years trying to nurture a culture where the political branches were by and large willing to acquiesce in
the judicial branch's interpretation of the law. They don't always acquiesce,
but fortunately most of the time politicians don't challenge judges to come
and enforce their judgments themselves, as President Andrew Jackson is
said to have done following the Supreme Court's decision in Worcester v.
Georgia.1 Creating in the early republic a culture in which courts' judgments usually were enforced by the other branches of government is an
accomplishment that entitles John Marshall to take his place alongside
Hammurabi, Grotius, and Confucius-if I may cite foreign. law for just a
minute-on the frieze of the great lawgivers that appears along the top of
the courtroom where the Supreme Court justices sit. That's why it is so
heartening to see judicial independence, or the notion of it at least, take root
in young democracies like some of the newly independent countries in eastern and central Europe.
Ukraine is perhaps the most visible recent example. In the late 1990s,
Ukraine's supreme court and constitutional court repeatedly upheld the rule of
law, barring the government from refusing to register candidates or from preventing lawfully elected candidates to take office, and enforcing the constitutional prohibition against national deputies' holding two government positions at once, and so on. When Yulia Tymoshenko, then a reform-minded
deputy prime minister for fuel and the energy sector, was fired and arrested in
2001, the Ukrainian supreme court ruled that she had been illegally imprisoned
and prohibited attempts to rearrest her. Most recently, during the Orange Revolution of 2004, in the face of tremendous political pressure, the Ukrainian
supreme court voided the presidential runoff election between the two
31 U.S. 515 (1832) (state laws had no force in Cherokee Territory).
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Viktors-Viktor Yanukovyck, the prime minister, and Viktor Yushchenko, the
opposition candidate-because the election had been tainted by serious
charges of voter fraud. The oral arguments in that case lasted five days and
were marked by a level of transparency atypical for the ex-Soviet world; the
proceedings were broadcast live on Ukrainian television.
I hope the experience of the Orange Revolution will set the stage for lasting post-Soviet reforms in Ukraine and I hope that American lawyers will
continue to help reformers there and in struggling democracies generally as
they did in Ukraine in the runup to that presidential election. The American
Bar Association's Central and Eastern European Law Initiative (CEELI),
working through volunteer American lawyers and judges, had held regional
training sessions for judges on Ukraine's election laws and their application.
CEELI helped train political party leaders in Ukraine and set up public education seminars in Ukrainian academic institutions. The results of that
groundwork were so apparent in those remarkable decisions and actions of
the Ukrainian supreme court.
But of course not every country is a Ukraine. Maybe some of you have
followed, in recent years, what has happened in Zimbabwe, the home of what
has to be one of the most nightmarish tyrannies in the world. President
Robert Mugabe not only decided that white farmers' land should be expropriated and given to blacks but also instituted a fast-track procedure to hand
over the land before any legal proceedings could be completed. In 2000 a
challenge to the fast-track procedure found itself in Zimbabwe's supreme
court. In the middle of election season, two hundred demonstrators, Mugabe
supporters all, stormed that supreme court and occupied the building for several hours. Some of them climbed behind the judges' bench, dancing and
chanting ruling party slogans and hammering the bench with their fists. After
the demonstrators had been cleared out at last, the supreme court nonetheless ruled that the fast-track procedure was unconstitutional; but the Mugabe
government ignored that ruling, and the protestors suggested revoking the
citizenship of two of the white justices. The chief justice of that court
resigned, under intense pressure including threats of violence by local militias supported by government ministers. More recently, in 2002, the supreme
court in Zimbabwe threw out some of Mugabe's election laws, finding that
they were improperly ratified and violated certain of the voters' constitutional rights. Mugabe nonetheless proclaimed that the law shall be deemed to
have been lawfully adopted. A judge on that supreme court panel, the last
non-black judge on the supreme court, resigned without giving any reasons.
Another judge who in 2003 freed an opposition activist who had been illegally arrested was suspended and made to face some charges that are widely
believed to have been trumped up.
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-.Thankfully; our judiciary in this country doesn'.t have to fear Zimbabwe-

style persecution. Fourscore or so years before our Constitution was adopted,
the British parliament passed the Act of Settlement of 1701, which limited the
succession to.the British throne to Anglicans but also, more importantly for us,
provided that judges would hold office and draw their salaries during good
behavior. Article IlI in our Constitution says basically the same thing (without
the part about the Anglicans): As you can read in The FederalistPapers(they're
officially anonymous, but this part was written by Alexander Hamilton):
The complete independence of the courts ofjustice is peculiarly essential in
a limited Constitution. By a limited Constitution, I understand one which
contains certain specified exceptions to the legislative authority;' such, for
instance, as that it shall pass no bills of attainder, no ex-post-facto laws, and
the like. Limitations of this kind can be preserved in practice no other way
than through the medium of courts of justice, whose duty it must be to
declare all acts 'contrary to the manifest tenor of the Constitution void.
Without this, all the2 reservations of particular rights or privileges would
amount to nothing.
This is why, according to Hamilton, judicial independence is especially
important in the American system.
As the founders knew, statutes and constitutions do not protect judicial
independence; people do. Yet the value of judicial independence is a lesson
that even some of our political leaders perhaps have not learned. In a recent
speech at a conservative conference, a prominent leader of our House of
Representatives said that judicial independence does not equal judicial
supremacy. In particular, he faulted the courts for their decisions on abortion
and school prayer, and for improperly citing international law. This was after
the Terri Schiavo case when the federal courts applied Congress's one-timeonly statute as it was written but perhaps not as the congressman wished it
had been written. In response to this display of judicial restraint, the congressman blasted the courts for ignoring .congressional intent. These are not
examples of a mature society, he said, but of a judiciary run amok. Speakers
at that conference advocated mass impeachments of judges, stripping. the
courts of jurisdiction to hear certain types of cases, and using Congresses
budget authority to punish offending judges.
Mass impeachment is something we haven't heard suggested until
recently; impeachment for a judge's acts has been politically taboo since the
failure of the Justice Samuel Chase impeachment back in 1805. Jurisdictionstripping proposals are not new, although their ancient use is no defense. In
2 THE FEDERALIST No. 78.
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the 1950s, there were-legislative proposals to'strip federal courts of jurisdictionover desegregation and domestic security cases. In the 1960s, the controversy was over the admissibility of confessions in criminal cases. In the
1970s, it was over busing. In the 1980s, it was about abortion and school
prayer. Now we have the Pledge of Allegiance thrown into the mix as well.
(By the way, Congress has never given Article III courts as much jurisdiction as the Constitution allows, but frankly, most federal judges, including
this onethink we have quite enough cases as it is.) Article III does allow
Congressto make exceptions to the .Supreme Court's jurisdiction and even to
abolish the lower federal courts entirely, so the merits.of all these measures
are debatable-as long as they are not retaliation for past court decisions.
It gets a little worse: In all the federal courts, including the Supreme Court,
death threats have become increasingly common. Judge Greer, who handled
the Terri Schiavo case for half a decade, has received many menacing e-mails
and death threats. We have seen this before. Justice Hugo Black often wore a
chest protector provided by the Secret Service when he visited Birmingham,
Alabama, and my former colleague Harry Blackmun got death threats because
of Roe v. Wade. Indeed, his living room window was once shattered by a gunshot when he and his wife were at home. The incidence clearly has increased
in recent years, however; and it doesn't help when a high-profile senator, after
noting that decisions he sees as activist cause him great distress, suggests that
there may be a cause-and-effect connection between such judicial activism
and the recent episodes, of courthouse violence in this country.
The comments to which I have referred have all come from Republicans,
but of course Republicans are not the sole offenders. A former President-a
Democrat-complained, in words that sound a lot like current congressional
complaints, that "the Court has more and more often and more and more boldly
asserted a power to veto laws passed by the Congress and by state legislatures."
He said, "The Court has been acting not as a judicial body, but as a policymaking body." He accused the Court of improperly setting itself up as "a third
house of the Congress-a super legislature ....-reading into the Constitution
words and implications which are not there, and which were never intended to
be there." Like some members of Congress, this former President. paid lip
service to judicial independence, saying, "I -want, as all Americans want, an
independent judiciary as proposed by the framers of the Constitution." But he
made clear that he did not mean a judiciary "so independent that it can deny
the existence of facts which are universally recognized." He believed in a government of laws and not of men, but he believedthis meant that "we must take
action-to save the Constitution from the Court and the Court from itself." This
President's plan was this: "Whenever a judge or justice of any federal court
has reached the age of seventy and does not avail himself of the opportunity
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to retire on a pension, a new member shall be appointed." I'm sure you all
remember that this was Franklin Roosevelt's fireside chat of March 9, 1937.
President Roosevelt was in many ways a great and important president, but
surely this was not his finest hour. (I'm not against limiting judicial terms;
although the Constitution doesn't provide for it for federal judges. A retirement
age of, say, seventy-six or so might be reasonable!)
Anyone who has read some of my opinions knows that I do not take a formalistic approach to these questions, and it takes more than reciting the
mantra of judicial independence to get me worked up; but, as I said before,
I am against judicial reform driven by nakedly partisan, result-oriented reasoning. The experience of developing countries, of former Communist countries, and of our own political culture teaches us that we have to be ever vigilant against those who would strong-arm the judiciary into adopting their
preferred policies. It takes a lot of degeneration before a country gets to be
a Zimbabwe. But, again to coin a phrase, we should avoid these ends by
avoiding these beginnings.
I recently read a Washington Post op-ed letter called "A Court Too
Supreme for Our Good," in which a Washington lawyer called me and my
former colleagues increasingly isolated, imperious, and opaque, and advocated one modest step toward a healthier relationship-that Congress cut the
Supreme Court's budget until it agrees to take certain actions. Given the
political climate and the tenuous grip that many people have on the concept
of judicial independence, when I hear a threat to cut judicial budgets, I get
pretty worried. And this is where I think many of you come in. There is no
natural constituency for judicial independence, except perhaps for a vibrant,
responsible lawyer class. I don't think we can leave it to the courts to protect themselves. For one thing, somebody has to people these courts on both
sides of the bench, and on one side of the bench, that somebody includes
many of you. For another, much of what makes a true threat to judicial independence is the politician's motivation, which we on the bench are often illequipped to ferret out. The best defense against such threats is the maintenance and expansion of our precious legacy, a culture in this country in
which such threats are frowned upon and therefore unlikely to get off the
ground. It is for you and other educated Americans to be dedicated to the
practice and promise of our Anglo-American common law tradition, which
makes the courts, armed with the power of judicial review, and protected by
judicial independence, part of the people's arsenal to enforce the rule of law
and to protect individual freedoms.
I am honored to be here with you today. You have a wonderful membership, comprised of distinguished lawyers, and I hope you have a natural
interest in this topic as I do. I would be happy to answer a few questions.
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QUESTIONS AND ANSWERS

Q: Justice O'Connor, I have dreamed my entire career of appearing in
front of a Supreme Court Justice; I just didn't dream that I would be wearing

golf shorts at the time. I have a son who is a first-year law student at the University of Miami, and he recently was privileged to sit in on a lecture by Justice Breyer in which Justice Breyer essentially said that he felt the Constitution has to be viewed by the judiciary as a living, breathing document that
has the capability of being adjusted for developments in modem life. Within
three days I read an editorial written by Justice Scalia in which he said anybody who believes that the Constitution is a living, breathing document and
flexible is an idiot. Could you give us some insight into this issue?
A: This is a debate I've heard a little bit about, as you can imagine, in my
years on the bench. I carry with me a tiny book that contains our Constitution. It also includes the Bill of Rights and the Declaration of Independence.
In this little book, the Constitution is about twenty-two pages long. It is short
and quite simple. It deals with the structure of our government, the creation
of three branches, and what each branch has the power to do but stated in
very broad terms, such as the power to regulate commerce among the states
and with foreign nations. That leaves room for a lot of interpretation. In the
Bill of Rights, for example, the prohibition of unreasonable searches and
seizures leaves room for a lot of interpretation. If the Constitution is specific
about something, of course you're going to follow the language; but where
its terms are broad, interpretation is necessary. You know who put the flesh
and bones on the Constitution; it was John Marshall, who, over thirty-five
years, wrote almost every opinion of the Court and tried to spell out what he
thought some of the broad concepts meant. We've been interpreting the Constitution for a long time, and it isn't as though you can look at the document
and find the complete answer to every question. What about wiretapping,
which certainly didn't exist when the Constitution was written? What about
feeling the heat on the roof to see if somebody is growing marijuana in the
attic; is that reasonable or unreasonable? You're not going to find the answers
to such questions set out in the text. The Constitution gives us guidance, but
it is not a rigid document because it was never couched in those terms. The

framers never thought the Constitution would last as long as it has; not one
of them expected that. It has lasted because it is brief and couched in broad
terms. It has done pretty well despite the disagreements by Justices Breyer
and Scalia, my revered colleagues, and we are going to be all right as we continue to figure out what it means.
Q: Justice O'Connor, we have recently watched the battles over the nominations of Harriet Myers and Judge Alito. In light of how politicized the
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nomination process has become, is there hope that in the future good people
will continue to be willing to go through that process?
A: I thought it was a nightmare when I went through the-process, but as I
have observed the more recent confirmation hearings, I have realized that
my process wasn't as bad as I. thought at the time. Still, in all the years we've
had the Constitution, we have had only 110 Supreme Court justices. That
isn't very many, so it's not surprising that a vacancy and nomination get a lot
of attention. What .really stimulated the current intense level of inquiry, however, was the advent of television coverage of the judiciary committee hearings. If there weren't television coverage, those hearings would be brief; but
if-you're an elected official and you have a chance to be seen and heard on
nationwide, gavel-to-gavel coverage, you can't resist that. As long as there is
television coverage, we're stuck with this process, and it is not pleasant. Will
we continue to get decent people willing to subject themselves to it? I'm sure
we will. The job is a very interesting job,. It isn't paid as it should be, and
some of the recent attacks and problems are worrisome; but the-Court is a
wonderful institution, and I'm sure we'll continue to get people who will sit
through -those interminable hearings and try to answer the questions.
Q: This might be as much of a statement as a question. I'm from South
Dakota, a state where the political right has been converted into the political
can't-be-wrong, and we have a difficult problem in relation to judicial independence in our state. On the ballot this fall -will be a proposed amendment
called the "Jail Amendment" that permits lawsuits against any judge that
rules against your position; and any judgment against a judge will be taken
from his retirement. Lawyers in South Dakota, frankly, are very concerned
because if lawyers take a position against the proposal, there's a backlash
against the lawyers for trying to,"protect themselves." Any suggestions you
; .
.
have would be appreciated.
A: Stand up for what's right-and you know that's not right! I'm generally aware of that proposal, and it certainly doesn't support judicial independence. One must wonder whether such a proposal, if adopted, could stand
up against the state's own constitution. It's a shocking proposal.
Q: Justice O'Connor, do you think it would be beneficial and educational
to the public for the Supreme Court to open its proceedings to television?
A: More people might watch, but we already have recordings of the arguments, and in significant cases where there is broad public interest, we've made
virtually simultaneous release of the audio tapes. People can hear, almost
immediately, everything that is said in the courtroom. Maybe they would rather
see it on television, but we haven't gotten there because most members of the
Court do not want to be media stars; being on television changes your life. It
probably will happen someday. I'm glad I won't be there when it does.

THE MIDDLE EAST-TODAY AND TOMORROWt
William A. Owens*
I left the military in 1996 because I was determined to do something in
corporate America before I died, and people told me that you had to do that
before you were age fifty-five. When I left the military, I was committed to
getting rid of my title, "Admiral," because it isn't good to be an admiral in
the boardrooms of America. There might be another reason for shedding the
title: We have a little family friend, Jennifer, who is three. One day Jennifer's
mom said to her, "Say hi to Admiral Owens." Jennifer looked up at me and
said, "Hi, Animal."-But maybe it isn't so bad to be an animal when you are
in your sixties.
The last time I was with you, in March of 2003, was just before the current
Iraq conflict began, and I was extremely concerned about where we were
going as a nation. I said then that there was no doubt we would win the
battle-as I recall, I told you it would take about four or five days, and it
turned out to take seven, so I apologize for that misjudgment-but we would
then enter into the worst ten years in the history of American diplomacy. I left
the Defense Policy Board at that time because I couldn't see the construct for
what we were going to do after we won that initial battle. All of a sudden we
were going to be "owning" Iraq and didn't understand the culture at all. We
were well prepared to go in and win the battle but not well prepared to win
the war. I was very concerned about that in 2003 and I remain very concerned.
What I want to do with you this time is take a little walk-around in the
Middle East. I will make a few observations about specific countries in that
region. Then I will suggest a couple of things that we all should think about.
It's a very complicated situation, and it's a little hard to see the way out of
this. I don't think there is an easy way out, and for the sake of our nation, we
can't let it be a failure.
THE WALK-AROUND

Saudi Arabia
Saudi Arabia is, of course, a powder keg, and it is the only nation in the
world that can unilaterally set the price of oil. All this talk about oil independence and drilling more in the north is, I think, to miss the point (and
t Address delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 14, 2006.
* Vice Chairman, Joint Chiefs of Staff (Ret.); Corporate Executive, La Jolla, California.
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sometimes the policy of the United States does tend to miss the point). The
point is that Saudi Arabia sets the price of oil and will for the rest of our lives.
Do you want a democracy in Saudi Arabia? I don't know how many of
you have spent a lot of time there, but I have spent a lot of time there, and if
you say you want a democracy in Saudi Arabia, I think I want to become a
Canadian citizen. For years Saudi Arabia has been funding clerics in the
mosques in the Middle East and around the world to say things and to do
things that are not favorable to the United States to various degrees. On the
other hand, the Saudi royal family is very important to us, and the Wahhabi
sect has been our great ally. If Saudi Arabia turned into a democracy, the
people would be much more likely to elect an Osama bin Laden than they
would a ruling family that is favorable to the United States, according to the
polling and all of the evidence in Saudi Arabia. We aren't likely to see that
changing very much in the near future. I really don't think we want a democracy in Saudi Arabia at this time.
I find it interesting that the administration continues to talk about democracy as one of the core elements of our policy in the Middle East, and frequently talks about Saudi Arabia in connection with this policy. That is terribly dangerous, because if we bring down that ruling family, the alternative
is not pretty for us. People say that we could just go in and fix it. How? With
the military? We're going to go to the land of the two holiest sites in Islam
and engage in a military operation there? If you want a complete split with
the 1.2 billion Muslims in the world, that's probably the best possible way
to do it. There's a lot to be said about Saudi Arabia, but I think the last thing
we want to facilitate there right now is democracy.
Iraq
I guess we have to talk a little bit about Iraq. We have about 130,000 troops
there. There are about 60,000 Iraqi military, and there are 25-30,000 British,
Polish, and other coalition troops. In the southern part of Iraq, we find the
British, Polish, and other units. We are sort of in the center, around Baghdad,
in the Sunni Triangle where so much activity is taking place, and westward
to the border with Syria. Also, we're training Iraqi military as fast as we can.
One observation I want to emphasize is that the troops we have there are
focused on finding bad guys and killing them. That seems to make sensethese are bad guys who are after our interests and after the good people of
Iraq, so we should find and kill them-but I think that's a value judgment.
For one thing, as you all know, the bad guys just continue to generate themselves. They come in from Islamic communities in various parts of the world,
including Afghanistan and Pakistan. We kill them, and they replenish themselves. In my view, we need to do more to protect the people of Iraq. Rather
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than having eighty percent of our troops and the Iraqi military going out and
killing bad guys, we need to put enough people into the urban areas, especially the troubled ones, to protect the infrastructure and allow their police
forces to grow. We should shift that eighty-twenty ratio the other way, from
eighty percent hunting and killing bad guys to eighty percent protecting the
populace and infrastructure. I think that would make a big difference in terms
of the likely success in Iraq. Otherwise, we are going to continue to fight this
one-on-one war against insurgents for the next ten years.
There is a generally accepted ratio of how many troops you need to protect
civilian societies: twenty policemen or military personnel per 1,000 people.
There are about twenty-two million people in Iraq, so there should be about
450,000 troops there to bring peace and stability to the entire society. We
have about 190,000 (U.S. and Iraqi), so we don't have enough. Should we
send in more troops? I'm not sure that is a good idea. So what should we do?
We should probably concentrate on the more troubled areas-again the
Sunni Triangle and the western part of Iraq-and establish stability as best
we can. That's one thing we need to do.
The second thing we need to do is to energize the multi-agency process. If
you go to any village or city in Iraq-Basra or Nasiriyah or Baghdad-you
find only a handful of agency representatives from State, Commerce, and
Agriculture. We really need to establish an integrated multi-agency process,
to rebuild the monetary and economic systems. I think the greatest thing we
could do for Iraq is to restore the agricultural system that once was; it was a
breadbasket of the Middle East. Agricultural development would be helpful
in another way: It is labor intensive, and the unemployment rate in Iraq is
about fifty percent. You can only imagine what that level of unemployment
does for the continued insurrection.
We also need to recognize how important the militia are in Iraq. There are
60,000 Iraqi troops and 130,000 American troops-and by my guess over
100,000 militia; but we don't talk about them much. In the last elections,
Muqtada al-Sadr, a really bad guy whom we were trying to kill a year ago,
garnered thirty-two percent of the total vote in Iraq. He has a militia that probably numbers 70-80,000 troops. They don't report to the government of Iraq;
they report to al-Sadr, and he received a third of the vote in Iraq. Can we integrate those militia? I think we need to do everything we can toward that end,
as I think the President is trying to do now, working through relatively moderate and helpful leaders such as Jaafari and Sistani. (It has been a big mistake that America hasn't focused on the militia and the growth of the militia
before now.) The issue of the militia relates to the earlier point about the need
to shift our military emphasis from killing to protection; if we don't protect
civilians, they'll protect themselves, and they'll do it with their own militia.
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My final point about Iraq is that we need to pay attention to the Kurds, in
the northern part of Iraq. They are thriving. They have a lot of oil in that
region, the cities are bustling, the cafes are wonderful-this area (I'm tempted
to say "Kurdistan") is a great part of Iraq. The Kurds had quite a bit of autonomy under Saddam Hussein, and now they have a lot of autonomy, and they
would love to be a separate country. This is important to us because one of
the big issues affecting us right now is the issue of the border between Iraq
and Turkey. The part of Turkey that borders Iraq is oriented to traditional
Islam, and that border is a big deal for both Turkey and the Kurds even
though we don't hear much about it. We need to focus more on that because
every time the American government goes to Turkey to talk about Iraq, the
leaders in Turkey want to talk about the Kurds.
Syria
Syria is a real challenge in many ways. For one, a lot of insurgents are coming into Iraq across the border from Syria. In addition, the Syrians, of course,
have been deeply involved for a long time in Lebanon, almost ruling that country. There are huge issues right now, and investigations focusing on Syria, stemming from the death of one of the great men of the Middle East, Rafik Hariri,
who had been the prime minister of Lebanon. (If you want your children to read
about wonderful leaders, have them read about Rafik Hariri, for one. Born into
an impoverished Lebanese family, he amassed great wealth in Saudi Arabia.
When he became the prime minister of Lebanon, he spent $4,000,000,000 of
his own money to rebuild Lebanon; and he used his own money to send 40,000
Arab students to universities in the United States because he believed that education was the way we could get people together. Who else, in our experience,
has done anything like that? Bill Gates, maybe.) Rafik Hariri was murdered,
and the belief is that Syria was responsible for his death.
In addition to the issues between Syria and Lebanon, we see that Iran is
sponsoring a lot of activity by the Hezbollah in Lebanon. So we see some
decrease in the power of Syria in Lebanon and an increase in Iran's involvement in Lebanon, which brings us back to Iraq because the Iranians are
deeply involved in southern Iraq. In other words, the destabilization we've
seen has given Iran a real foothold in some very important parts of the Middle
East, and we don't know quite how that's going to come out.
THE BIGGER PICTURE

I want to talk about a couple of bigger picture matters as we look toward the
future. First, which countries in the world are most important for the United
States to focus on, if we're thinking about the well-being of our children?
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If you had to name five or six countries, what would those countries be? The
six countries on my priority list are Turkey, Saudi Arabia, Pakistan, Indonesia,
China, and India. In fact, I'm moving to Hong Kong, because I think it's such
an exciting place, with so many things going on.
Saudi Arabia
For the reasons I have already mentioned, I think we have to get really
focused on Saudi Arabia and do something profound and smart going forward-and I don't think that means promoting democracy. We need to keep
our friends in power and make sure things don't go south on us in Saudi
Arabia.
Pakistan
Pakistan is an interesting place. You are all well aware that Pakistan shares
a long border with Afghanistan, and a lot of terrorist activity is going on
between Afghanistan and Pakistan. General Musharraf is not a democratically elected president, and his life has been threatened several times.
Musharraf is a good man trying to do the best he can, but there are overpowering odds against him, externally and internally, and he's not going to
last long. Money flows from Saudi Arabia to the clerics and the schools that
tend to educate their children in ways that are not favorable to the United
States and that focus on Islamic education. Mr. Khan, the guy who was selling nuclear secrets, was in Musharraf's administration. There is a lot of
unrest, economically and politically and socially, in Pakistan.
What will happen after Musharraf loses power? A completely democraticallyelected government, which is what the United States is pushing for, might
not come out the right way in Pakistan, although there are a number of great
politicians there. The prime minister of Pakistan, Shaukat Aziz, is one of the
best I've ever seen all over the world, including the United States. If he were
here, you would be captivated by Shaukat Aziz, by his vision for his country,
by his plan to bring normalcy to Pakistan. The question is whether the wonderful people such as Aziz would prevail in full-scale elections. And if they
did not, there could be enormous problems because Pakistan has a lot of
nuclear weapons.
I think Pakistan is a place that could go south on us, and we need to focus on
it seriously. We have had a lot of contact with Pakistan and provided a lot of
support, but we frequently put price tags on our support for countries, and we've
done that with Pakistan: "We'll give you several billion dollars, but you have
to spend it with U.S. government contractors." That isn't what the Chinese do
when they go to Pakistan; they just give money with no strings attached. Maybe
we need to reevaluate the way we treat countries like Pakistan.
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Turkey
Turkey is important because, historically, it has been the great hub of trade
and commerce in that area of the world. Since the days of Ataturk back in
the early 1900s, Turkey has been a part of the democratic western world. If
we see the European Union reject Turkey's admission, which is being considered, and if we see Turkey begin to revert to a fundamentalist Muslimoriented government, we will be in deep trouble. We'd better support that
democracy.
Indonesia
In Southeast Asia, Indonesia, with 230 million people, is the world's
largest Islamic nation and is a democracy. For some reason, which I can't
understand, our government doesn't treat it as a democracy. Our government
wants to hammer Indonesia on human rights, and seems to criticize the government at every opportunity. Indonesia represents democracy in the Islamic
world, and we should support that government.
China and India
These two huge countries are so important and so complicated that I can't
possibly assess them in short time we have. I just want to say few words
about my observations of India and China. I was the CEO of Nortel for a
couple of years, and that experience makes it tempting to say that we have
already lost. At Nortel, we did all we could to outsource our $6 billion of
manufacturing to China and India. I couldn't do it fast enough, because it
was the only way to remain competitive. At this point, United States companies are already manufacturing everything they can in China and doing as
much software as they can in India. In fact, I think the era of outsourcing
manufacturing to China is almost over because there's almost nothing left to
outsource. The troubling point to me is that we are starting to outsource
research and development in big numbers.
There is a company called Huawei that has come out of the ashes in China
in the last ten years. If you haven't heard of Huawei, you will. They are now
the size of Lucent and Nortel and Alcatel and Nokia and are growing at thirty
to fifty percent a year. You see Huawei all over the world now, even in the
United States; they are starting to win bids in Bell South, SBC, and Cingular
because they are very efficient. The days of their stealing our secrets are over.
They now are generating ideas; they are creative and innovative. When I was
at Nortel, Huawei had the same number of people doing research and development that Nortel had: 13,000. Nortel paid $2 billion for our research and
development; Huawei paid $500 million-one quarter the cost for the same
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number of people. You can argue about whether they are as good as we are,
but I can tell you that they are a serious threat, as we push more and more
research and development into India and China.
During my Nortel days, I received e-mails from the CEO of Huawei. He's
an old military man from the People's Liberation Army, and he used to tell
me that it was just natural that Nortel and Huawei should merge. We were
similar companies, both run by old military guys. He would say, "Let's just
do it-and if you don't, one day we will buy you." He liked to tell me that
research and development is a commodity. He pointed out that China turns
out 500,000 engineers a year, and about half of them are as good as you find
anywhere else in the world. Then he said: "I take from the top ten percent,
so I can choose from a pool of 50,000. Even if I take 4,000 or 5,000 in a year,
I get the best of the top ten percent. You have 50,000 engineers coming out
of your universities, and half of those are foreigners, so you really have only
25,000. You are going to continue to pay big money for the good people, and
it's just inevitable that it's over for you."
I don't believe it's over for us, but I must say that those numbers tend to
be very sobering. We have to pay a lot of attention to what we're doing with
our education system; we need to do everything we can to get more students
into engineering, and we have to find other ways to be more competitive.
There are a lot of competitiveness initiatives going on in think tanks in Washington, D.C., and I think it's important that we continue that. On the one
hand, we could say that the problem is India and China; but it's we who must
solve these issues.
Our Government
So Indonesia, Pakistan, Saudi Arabia, Turkey, China, and India constitute
my six major focuses for United States policy; but that isn't the important
point. The important point is that I would expect the United States government to have such a list, and I don't think there is one. I served in Washington for fifteen years, in the Pentagon and the White House and the State
Department, and I must tell you that I don't know of a process that prioritizes countries. The government should have a priority list, should deliver
on it, and should continue to focus on a strategy based on that priority list for
the next ten years because it's going to be a difficult ten years for us, in the
aftermath of Iraq. As part of the process, the government needs to remind
itself that Turkey, Pakistan, and Indonesia are democracies (Pakistan will
reemerge as a democracy after Musharraf), and that's a third of the Islamic
world. (How many of us have been aware that a third of the Islamic world is
democratic?) I think we should do everything we can to foster the democracies that already exist and not necessarily push the other countries toward
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democracy until they are ready and until we see that it is in the strategic interests of the United States.
In the early days of the Clinton administration, the international strategy
was engagement. That word was used everywhere in Washington. I believe
engagement is a good approach. I would like to see our government engage
the countries I've talked about here, and in general be open to engaging that
world in ways that include educational cooperation, military exercises back
and forth, and programs to build justice systems, to educate lawyers, and to
do the kinds of things that will facilitate their growth as nations. Engagement
is an important word, I think, as we move into the future.
The Military Budget
We currently spend $450 billion a year on the military. Historically, in
today's dollars, the number has been about $240 billion a year, so we're
spending almost twice as much. Part of it, of course, is going to Iraq, but
that's "only" about $50 billion of it. We are continuing to grow a military,
the effect of which we haven't seen yet. This money is buying new systems,
not just replacing necessary items that have worn out. We still have 6,000
nuclear weapons. (What are we going to do with 6,000 nuclear weapons?
Why would we ever need that many?) Just securing those weapons costs a
lot of money. We still are building nuclear submarines to the tune of $2 billion apiece, and I'm not sure what they do in this world. Supporters argue
that the Chinese are getting stronger, but if you look at that equation carefully, it's not likely to be threatening to us.
I think we should consider returning to the traditional level of military
spending, which is probably about $250 billion plus $50 billion for Iraq as
long as we are there. That would free up $150 billion. Think of what we
could do with $150 billion. We could fix the education system in the United
States, to the extent that money can fix it; you could do a lot of engagement
around the world; and you could sponsor a lot of innovation and creativity
in this nation. For example, we could put $50 billion into a civilian equivalent of the Defense Advanced Research Projects Agency, which could help us
stay competitive with China and India in research and development. I think
that the military budget needs to be part of the next presidential campaign,
and we must get control of the military budget again.
In brief, I think we have another ten years of discomfort in front of us. I
doubt that we will have any major wars as we've known them, but I expect
a lot of angst as we try to be as wise as we can be. This is not going to be
something that the military can solve. The solutions will have to come from
a whole range of other American activities, and we all have to get involved.
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QUESTIONS AND ANSWERS

Q: On a scale of one to ten, how big a mistake was it for us to try to conquer Iraq?
A: My view was that we had some alternatives. Saddam Hussein was a
bad guy, and we needed to do something about him, but we did have some
alternatives. Then we went in without the fourth infantry division, which was
supposed to come in from Turkey. Part of the activities of that division would
have been the capture of tens of thousands of tons of munitions and
weapons-weapons that are being used against us in Iraq today. So we
should not have gone in without the fourth infantry-and we should not have
gone in without United Nations partnership. In the three weeks before we
went into Iraq, we could have put 50,000 troops along the border of Iraq, to
put an information umbrella over the country, which we failed to do. (I don't
believe we effectively blanket Iraq with information even today.) We could
have watched what Saddam was doing with the nuclear facilities and the biofacilities that we thought were there, and we could have demanded 10,000
nuclear inspectors. In the meantime, we could have had a few hundred CIA
agents and other intelligence personnel go into the country in one way or
another. We had a chance to do that with United Nations authority, and I
think we could have done it in a way that would have led other nations to
band with us and do the right thing in Iraq.
To respond a little more directly to your question and reflecting on my
experience with American history, the way we proceeded in the aggregate
was probably a seven or eight on a one-to-ten scale of badness. Having said
that, though, and admitting that I'm not happy with where we are, I have to
add that we are where we are, and we've got to stay now. We have to see this
through, because too much is at stake and a lot of things are already happening as a result of our actions, particularly with Iran. You don't want Iran
to start developing into something that is going to be far beyond us because,
contrary to claims in the press, we cannot fight a land war in the Zagros
Mountains of Iran.
Q: How extensive was our support for Iraq against Iran in the eight-year war?
A. I know a little bit about that, and I can tell you that we did support Iraq
in some ways. Saddam Hussein had weapons, including chemical and biological weapons, that probably came from some of our technology or from
U.S. companies. We weren't actively engaged, but we certainly were not a
deterrent to Hussein's invasion. There are reports that we provided intelligence and some military planning assistance during the war. We do have an
interesting history, don't we?

OUR BORDERS: OPEN OR CLOSEDV
Mark K. Reed*
Arizona is suffering the results of decades and decades of neglect on
immigration policies and border security. This now is the place where fifty
percent of all illegal entries into the United States occur; this is the funnel
point where people are coming across, this is where people are dying, and
this is where the political parties are starting to line up against each other.
Before we start pointing our fingers at the politicians, I want to state that
it has been my experience that the politicians have been allowed to get away
with neglecting this issue because we have allowed them to get away with
it. We are just as conflicted about immigration policies as the politicians are.
Now that they are discussing immigration, the discussions are getting heated.
I heard that yesterday a couple of congressmen called each other racists and
bigots and poked and otherwise touched each other. We consider them irresponsible people who aren't acting appropriately, but I venture to say that
you could easily end up in exactly the same type of dialogue if you start talking to friends and neighbors about immigration. We all have strong opinions
about immigration and how to fix the problem.
I hope to demonstrate in this presentation that the immigration issues are
much more complicated than many people realize. Also, immigration is not
a partisan issue. It is a national problem, even an international problem, that
touches all of us.
OPEN OR CLOSED BORDERS?

When I was invited to talk to you, I was asked to speak about open or
closed borders. It was put in the form of a question: Open or closed borders?
Let me get right to the answer as I see it, and then we can turn to other stuff.
The answer is: Open and closed borders. Everybody is beginning to understand this now; we are starting to see it in the proposed legislation, and in editorial comments. Some people are out on the extremes of either open or closed,
but the mass of the people are starting to understand that we really do need
to have it both ways. We need to have borders that are open enough to bring
in people we need and those who will contribute to building this nation. We
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need to have borders that are open to commerce that is good for this country,
that allows it to continue to grow. We also need to have borders that are closed
to the people we don't want-criminals, terrorists, smugglers, whatever kind
of element has been defined by law as bad for our country. At the borders, we
should be able to screen those people and keep them outside, to protect our
communities from those people. We also need to keep out all the contraband,
the drugs, terrorist weapons, and other goods and products that are not good
for this society. That's what border security and border management are really
about-keeping the borders open to what we value while closing them to the
harmful. Borders play a very important role in our lives.
Of course, it is easy to say: Close the borders to what we don't want and
open them to what we do want. Implementing that gets really complicated,
and that is my focus here today. What I can tell you best is what I saw and
what I experienced while I was in the immigration service, for almost three
decades. It was a great learning experience and gave me a unique perspective on the problems, and I want to share that with you.
My

EXPERIENCES AND LESSONs LEARNED

In 1976, just out of college, I wanted to be a "secret agent man." I really
wanted to be a DA agent, but some outfit by the name of the Immigration
and Naturalization Service told me that if I didn't go to their interview, I wasn't
going to be able to go to any other interviews-and then they hired me on
the spot. Coming from the northwest, I knew nothing about immigration; but
this seemed like a good job, and I needed a job, so off I went.
Chasing Young Workers
It proved to be an extraordinary experience. The way they dealt with
trainees in those days was to give you a gun, and give you a badge, and
assign you to a partner and a car. Then they would say, "Here are fifteen leads
on people being in the United States illegally. We'll see you tomorrow." You
and your partner would start driving. That seemed unbelievable to me; what
was I doing?
The next surprise, just a minute later, was that the journeyman agent-my
experienced partner-threw the leads away and said, "We're just going to
drive around." So we drove around for a few minutes and he said, "Okay,
we're coming up to the corner. Put your hand on the door and get ready to
run." I looked at him, wondering what in the world he meant. He said,
"Those guys on the corner. Get your hand ... " So I put my hand on the door
and looked at the guys on the corner-and sure enough, as my partner pulled
over to the side, those guys ran like crazy. Some animal instinct kicked in,
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and I was out that door and running like crazy myself. And that's essentially
what I did for almost four years. That's the way we operated at that time; we
went out and chased people who were unlawfully in the country all around
hill and dale.
That was a different era, though, in many ways, because the people we
chased were young males from Mexico who came here for work. They knew
they weren't supposed to be here, and they respected the process. They ran
because they had to-that was part of the process, too-but once you caught
up with them, they would stop and apologize for making you run that hard
and work that hard. They would say, "But I had to take the chance. I got a
job. I had to take care of my family. I hope you understand why I ran from
you and made you work so hard. I apologize." It was really extraordinary.
By the end of each day, we'd have as many as eight people in the back of
the car. They nicknamed me "El Conejo" (the rabbit), and they would urge
me to go get some more people so they could enjoy watching me chase
them. They would give me their addresses in Mexico and invite me to visit
them and their families if I got to Mexico. When you took them to the place
where they were staying in the U.S., so they could get their things and prepare to go back to Mexico, you could see that they shared their apartment
with eight or nine other men just like them-no wives or children, just a
bunch of men who came here to work. It was crazy, but it was better than
what we've got now.
Legalization Program in the 1980s
Now we shift to 1982, when I found myself in Los Angeles, in charge of
antismuggling. We decided that the way to combat smuggling was to go after
organized crime. I thought that would beat the heck out of chasing people all
over the place. At that time, though, widespread furor arose about immigration. There were articles and speeches everywhere about all of the undocumented workers in the country who were ruining our quality of life, ruining
our communities. The furor built and built until we actually ended up with
legislation. They passed a law that legalized everybody who had been here
for a certain period of time. The thinking behind it went something like this:
We've got all of these people in the country illegally. We can't go out and
get them, so how are we going to manage our way through this problem? We
will give them papers so that they are here lawfully, once they come forward
and we get them identified. Then we close the back door and make sure no
new ones enter. That will give us a clean start.
It seemed to be a great idea. It would let us take care of the people who were
here and bring them out of the shadows, but also put a stop to the problem of
illegals for the future. Those of us who were in enforcement were all for it.
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Several problems arose, however. First, instead of bolstering our forces at
the border, to close that door and keep new people from entering, those in
authority detailed many border agents over to the legalization side, to legalize
as many people as we could as quickly as we could, because we were approaching an election year.
Then those of us who weren't detailed to legalization were sent out on an
employer education program. Employers had been identified as the bad guys;
employers were the reason that all of these people were here. So we packed
up our Power Point presentations and our example documents. We went out
and trained employers in how they should hire people, for a long, long time.
We completely lost the enforcement integrity at that point; it was all talk and
no action-absolutely zero enforcement action.
We encountered another surprise. We thought that if we legalized all of
these people, they would stay in the jobs they had, and there would be no
more of a magnet for new immigration. What happened, however, is that
many of the people who were legalized decided that their existing jobs
weren't good enough: "Now that I have legal papers, I want a better job." It
immediately created a vacuum, just when the borders became more porous
because border agents were occupied elsewhere. More people came in, and
look where we are today. Given this historical experience, I suggest to you
that probably one of the most disingenuous dialogues that's going on in this
nation today is the dialogue about immigration and border security.
National Security Issues
Next stop-El Paso, Texas, 1988. I became the deputy director of the
EL Paso Intelligence Center, and this job led to my wake-up call. At the time,
El Paso was the only tactical and operational intelligence center in the world
that focused on drug smuggling. As you probably remember, the first President
Bush escalated the "war on drugs" early in his administration. He called in the
military and said, "I want you guys to go down to the borders with Mexico.
We've got to seal those borders because all these drugs and traffic are coming
in there." (By the way, this was just a short time after the passage of the comprehensive immigration reform legislation that was supposed to end all of these
problems through the legalization program.) The military was supposed to go
down to the southwest, get engaged with law enforcement people there, and figure out what we needed to do to seal those borders. The first reaction of the military officials was to say, "We don't do that, that's not our job. You're going to
train our guys in stuff they don't need to be trained in; you're going to ruin the
institution of the military." But the President was the Commander in Chief.
The military ended up at the El Paso Intelligence Center because there was
no other place to go. We were the only people who knew what was going on
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with drug trafficking at the time and who could articulate it from an intelligence perspective. In came the heads and representatives of the Joint Chiefs
of Staff, the State Department, and every agency that had anything to do with
the war on drugs. We were supposed to figure out what we were going to do,
how we were going to use the military, strategically, to seal our borders.
The meeting was quite incredible. The State Department ran it, and there
was a lot of discussion. The State Department asked the Joint Chiefs of Staff,
"Can you seal the border/" The answer was, "Yes." "What do you mean, yes?"
"That's what we do. We know how to detect things, and we know how to vector the response. It's going to cost a lot of money, but in terms of skill sets,
technologies, and capabilities, we have what is needed. If you tell us to go
seal something, we're going to seal it." This was the dialogue. The next question from the State Department: "How are you going to distinguish between
drug smugglers and workers?" Answer: "We can't do that." The State Department: "When is the earliest time you can do that?" The military: "We can't
do that until we actually interdict them." The State Department: "What if you
interdict them and you find out that they are not drug smugglers, what will
you do then?" The military: "We will hold them for the appropriate agency to
respond." The State Department: "Do you have to?" Then the Joint Chiefs of
Staff saw what was coming, and they said, "We're not playing that game. We
have to, and we're going to. That's a line that we're not going to cross." The
State Department spokesman turned livid and jumped up out of his chair:
"That's it, the meeting is over. We can't do this; it's a national security issue."
That was a real lightbulb for me. National security issue? I thought drugs
were the national security issue here. What in the world did he mean?
The answer to that question was, and still is, that Mexico is an absolutely
essential partner in our national security. Mexico's stability, its well-being, its
contributions, and its service as a buffer zone for people trying to get into the
United States are essential to our stability here. If we destabilize Mexico, we
will create an environment where some other power will try to move inand we'll end up having to go down to the border, with tanks, because who
knows who's going to be on the other side and what kind of missiles they are
going to be putting in down there. We need Mexico, and Mexico needs us.
It is quite an extraordinary relationship, but we don't pay much attention to
it until there is a crisis.
That meeting was my course in National Security 101. We would destabilize
Mexico by not letting the workers into the United States-not allowing that
escape valve for them and not allowing their earnings and other resources to
go back into Mexico. The State Department was telling us we couldn't take
all of that away from Mexico. National Security 101: Don't create a problem
that is bigger than the one we have now.
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That, then, was my wake-up call, and I would suggest to you that if you
are going to remember just one thing I say today, please make it this, because
it's really a grounding message and one that gets lost in the immigration dialogue. In this area, it is easy to think of Mexico as the source of our problems. We must remember that we have to have Mexico with us, so we have
to work on the immigration problem together; and it can be done.
Building Fences
Obviously, we did not have the military seal the border. (The military did
go down to the border a couple of times; a couple of bad things happened;
the military moved farther and farther away.) At that time, San Diego was
the place where fifty percent of all the illegal entries into the United States
occurred. It was mayhem, right in the middle of a metropolitan area. Thousands of people would congregate on the other side of the border every day,
waiting for dusk to fall. At dusk, they would invade en masse. It was one of
the most incredible things you could ever see in your life-thousands of
people coming at you, every night. It was a game of numbers. There were a
hundred border patrol agents on our side, and thousands coming in from the
other side. They would just keep moving until they got knocked down. And
if they got knocked down and sent back to Mexico, they would just come
back the next day and try again. Not only were we not catching thousands of
them, but the ones we did catch were right back there the next day. During
that time, I never heard of anyone in Mexico saying, "I stopped trying to get
into the United States because it was too hard."
We went out to San Diego and decided that we were going to prove to the
nation that we could handle the problem. The immigration service was
viewed as the most incompetent bunch of Keystone Kops you ever saw in
your life-and we were acting like it. But we were acting like it because that
was the way our incompetent bureaucrats in Washington expected us to act.
As another political campaign approached, it became clear that illegal immigration was going to be used as a major issue, to charge the incumbent
administration with incompetence and to demonstrate the need for a change
of administration. It became our job to demonstrate that we had the capacity
to control and manage the border.
We did it, with a new border strategy: We started building fences. We took
every border patrol agent that was available and sent them down to San
Diego, in a real show of force. We got to the point where each border patrol
agent could see the next one, and we had backup behind that line of agents.
We actually came up with a catch-phrase for the strategy, which was "take it
a mile at a time" or "apiece at a time," depending on the activity level. In
effect, we engaged each piece of terrain, step by step, and said, "You can't
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cross here anymore." We put all the people and the infrastructure and the
technology we needed in place, to block access. And we had great success
with that. Today, if you go out to San Diego, you'll see big walls and all sorts
of infrastructure still in place. Getting into the country through San Diego is
really difficult today.
Once we proved we could block immigration into San Diego, we decided
we were going to march from the Pacific Ocean to the Gulf. Then we heard
from the great state of Texas: "How come you're all in California, and
nobody is over here in Texas?" Politically, that was not very smart, so we
revised our plan. We kept the same strategy-graba piece of land, control
it, and then move on to a contiguous piece of land-but instead of going
from the Pacific coast to Texas, we decided to start from both the Gulf and
the Pacific, and meet roughly in the middle. We planned to make our last
stand in New Mexico. Why New Mexico? Because you can see them coming from a long way away, and you can see them going for a long time.
What a great idea! I was such a believer in the plan. We started implementing it, and I was one of the point people in charge of implementation.
But then the fog of immigration policy started to settle in; it seems that
everything people say they expect you to do isn't what they really want you
to do. We finally had a strategy that we had shown to be effective, and our
budgets were being increased dramatically, but somehow we had less in the
way of resources to do our job every year. "You can't take that next mile
because we don't have the resources to support you." "Congress just gave us
another billion dollars. Why don't we have resources?" "It's the training.
We've got to get more agents down there. We can't get that many agents in
and send them down to that line all at one time. This is a long process. We've
got to train new agents first, and then we will send them down to you." Then
I said, "Forget about the agents; give me the technology." "Oh, we can't do
technology." "How about lights and cameras, how much could those cost?"
"Well, you know, Mark, you're really asking for a lot." So I said, "Could I
see the budget?" "No." At that time I was in charge of all border operations
worldwide, and I asked to see the budget because I wanted to know why we
had less ability to be effective from an operational standpoint than we were
a year before, after we had gotten dramatic increases in funding-and I
couldn't see it. "Could I see how much money we're paying third-party contractors that do what you're paying me to do?" "No, you can't see that."
One centerpiece of the current administration's strategy for interior
enforcement is a program called "Basic Pilot." It gives employers the ability
to verify electronically whether the person applying for work is authorized to
be in the United States. And if it worked, it would be a silver bullet; that's
where we need to go-but it doesn't work. It doesn't work today and it didn't
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work when I was still in the INS. The most egregious employers at that time
were all using Basic Pilot. They were sending inquiries to the federal government, to ask whether various individuals were authorized to work. And
the government would respond, in writing, that yes, those individuals were
authorized to work. I kept saying, "Something's wrong here. Let me see
Basic Pilot." "You can't see Basic Pilot." "Why can't I see Basic Pilot?
Something's wrong with it. It isn't working. If it were working, I wouldn't
have to do what I'm having to do. Let me see Basic Pilot." "You can't see
Basic Pilot." More of the fog settled in.
I guess I was getting a little too obnoxious about wanting to see everything; the powers that were decided to send me away from Washington and
let me be one of those great field commanders. I was to go to Dallas, where
I would be in charge of all immigration services, not just border patrol, for
eighteen states. But before I left for Dallas, a couple of things happened.
Employers, and Community Consequences
We got called in by the congressional delegation from Iowa, who were in a
rage over our incompetence and inability to do our job and over how illegal
immigration was adversely impacting their communities, their schools, their
hospitals, their economies, and their crime rates. They insisted that my boss,
the commissioner, sit down with them and explain the mess. The commissioner took me with her, and I had never been in such a hostile environment
in my entire life. The Iowa delegation sat on one side of the table, and the
commissioner and I sat on the other side, and initially the members of the
delegation just ranted and raved about how incompetent we were and what
an embarrassment we were and how we were personally destroying their state
and their economy. Finally, they seemed to get past that and got to the point
of what they wanted: They wanted an immigration officer assigned to every
town in the state of Iowa. What they didn't say explicitly (but it was as clear
as a bell to me) was that they wanted to be able to put on a sign on the outskirts of every town, right underneath the part showing the town's population,
the statement: "We've got an immigration officer here." In other words, all
you brown-skinned folks should just keep moving on down the road.
I had to tell them that we couldn't do what they wanted. I knew, because
of the experiences I'd been through, that it simply wouldn't accomplish what
they wanted (and we would be held responsible for the failure). Then I went
into my rant about employers. I was convinced (and still am, to some degree)
that the meatpacking industry engaged in some egregious conduct when they
decided to move their plants out of populated urban areas into rural areas
where there was no labor pool. Why in the world would they do that unless
they had decided they were going to go to Mexico for their labor pool?
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We got the Iowa delegation to agree that they had a problem because they
had employers who were serving as magnets by offering jobs to immigrants.
The immigrants were coming to Iowa (and other places) for work. Yes, some
bad people who wanted to exploit that type of population came along with
the workers, but if they eliminated the workers, they wouldn't have to deal
with all the other issues. When the delegation realized that the responsible
employers were meatpackers, they got excited: "You mean we're going to
be able to kick a meatpacker in the ass? That's great!" (Everybody hates
meatpackers.) They still didn't believe that I could get the job done, however; they still thought I was incompetent, so they insisted that I come in to
brief the Iowa group every thirty days, just to tell them what we were doing.
Back in the office, I called all my guys in and said, "Until we get the meatpackers, I'm not going to eat beef. I like beef, and I get ornery when I don't
eat beef, so we'd better figure out how to deal with the meatpackers." We got
going on the problem and launched two actions of great significance.
The first and broadest was "Operation Vanguard." We pulled all the meatpackers into Washington, D.C., and told them we had a new way of doing
business. No more raids. We used to take a hundred vehicles, three hundred
agents, helicopters, dogs, snipers, and four buses, arrange for National Guard
support, and move in to surround a plant. We would arrest four to five hundred people in the plant and then shut down our entire enforcement, nationwide, to process those four to five hundred people. While we were processing those, the meatpacking plant was moving in people from their sister
plants. It was absolutely ridiculous. We told the meatpackers that we weren't
going to do that anymore; instead, we were going to subpoena their personnel
records, including the 1-9 forms they had to fill out whenever they hired
somebody. We would review those records in a central location, and if we
found a discrepancy from doing some data mining, we would send both the
worker and the employer a notice, and we would then go to the plant to
resolve the discrepancies. The meatpackers said, "You can't do that." I said,
"Yes, I can, and I have to." They said, "How about if we cut a deal with you
to help you do the raids? We'll even help you pinpoint some of the people
that might be of interest to you." No deal.
To make a long story short, we implemented the plan. What we promised
was to go to Nebraska first, then to Iowa within thirty days, then to Kansas
and Missouri within sixty days, and nationwide within a year, to keep the
playing field level for the industry as a whole. Thirty days after we began
our implementation, 3,500 people fled the meatpacking industry in the state
of Nebraska, and all hell broke loose. At first, the Iowa delegation said, "You
know, we don't really think we need to talk to you anymore." Then they said,
"What in the world did you guys do to our state? You're ruining the economy.
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Get out." All the people that had been so upset with the Mexican or Latino
communities now embraced them. "We didn't know you were going to go after
the family that my kids play soccer with, or the neighbor that I just had a barbecue with, or the guy who works in my business, or the people who are thirty
percent of my church congregation. And we're losing federal funding for the
schools. I guess we're going to have to start laying off teachers." All of a sudden, the affected communities shifted from "keep those brown-skinned people
out" to "make this a sanctuary; it's the future of our state." That is what happens once people go through the experience. Suddenly, our call-ups were
slowed from thirty days to sixty days, then from sixty days to "someday."
Our second significant action was to launch an investigation against Tyson
Foods, and we went after them with a criminal indictment. We tried to seize
their entire operation because they were smuggling people in there. They got
acquitted.-And now Tyson Foods is my best client. Employers are starting
to figure out now that they are going to get stuck on the end of this spear
unless somebody comes up with a more rational approach.
Detention and Removal
I need to comment briefly on detention and removal. We can identify and
remove people from the country, but we have to keep two things under consideration: What will that do to the receiving country (is that a national security
issue, a stability issue); and if the people come back, can we stop them? This
is an especially pressing issue with respect to criminal aliens and the gangs.
We know they're going to come back, but we think we're going to get them
at the border.-We don't. The place to get them is back in the 'hood. We know
exactly what street corner they're going to be on thirty days from now. And
at that time the federal government needs to step up and accept the responsibility for those people, who are now felons for reentering after being
deported for being in the United States unlawfully. The federal government
doesn't have to wait for them to commit another crime; all the government
has to do is touch them, and they go into the federal criminal system. There
are some difficult implications for the judicial system and its ability to absorb
that; but we don't even get to those issues because the federal government
doesn't accept the responsibility in the first place. (By the way, I came up
with that plan to go into the neighborhoods where we knew we would find
the criminal aliens, and I ended up before a subcommittee in Congress,
where I was required to swear to God that I would kill that plan and not move
forward with the program.)
Another way to get to the criminal aliens is to work with the county jails.
A lot of people in jail are foreign nationals, and the federal government does
have the capacity to move in and identify those foreign nationals and accept
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responsibility for them. What the government has been doing so far is putting
an agent in a car and having the agent drive out to a county jail. The agent
talks to whoever is there and writes up all the illegal aliens. The problem is
that agents can get to a limited number of county jails. If the government,
instead, would use an Operation Vanguard type of approach and start electronically hooking up with the booking sections at the jails, the government
could identify a lot more of the people that are in the country unlawfully.
Here is the problem with that: We actually did that (another program we
had to shut down), and when we did, we gave ammunition to states to come
back to the federal government and say, "You are responsible for these
people, and we want money for all the time and expense it has cost us to put
these people in jail." Everybody forgot that this was about getting criminal
aliens off the street. It turned into a fight among the communities, the states,
and the federal government over who was going to pay, who was going to
be responsible for criminal aliens.
POINTS To REMEMBER

What I'd like to leave you with are some key points to remember as you
all get engaged in this dialogue-and you will get engaged in it, and you'll
probably have some strong feelings about it. There are five industries that
are saturated with unauthorized workers: meatpacking, hotel and restaurant,
construction, garment, and agriculture. This is not a secret; there are published studies showing this. We could argue about whether we should be in
that situation and whether we are taking care of the American labor force,
but that is the reality today, and if we don't figure out a way to manage ourselves through this in a thoughtful way, we're going to dump our own economy on its ears. The big reason that I got thrown out of Iowa was that those
meatpacking plants out in the rural areas had become the centerpieces of the
economy for those communities. If we took the unauthorized workers out
of a plant and the company couldn't replace those people with authorized
workers, they shut the plant. And if they shut the plant, they shut down the
community. That's how deep this has gone in our communities and the culture of this nation. If anybody tells you that that is not true, I question that
they know what they're talking about, and I question their motives for saying such a thing.
Another serious concern is what has resulted from our own border
enforcement. When I started this work in 1976, I picked up nice young men
and sent them back to Mexico. They hung around at home for a few days and
then walked back across the border and went to work up the road. Now when
they get sent home, they have to pay a smuggler $1,500 or more to get back
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across the border, and when they do get across, they have to pay a document
vendor another $1,500 because now they have to get identity documents so
they can get hired. The result of our nation's strategy was to introduce criminal elements along the border that weren't there before. These people can
smuggle anything, not just workers. They can smuggle a refrigerator, a parakeet, drugs, a bomb, terrorists-and there are some indications that they are
doing that. We have created a bad atmosphere along the border and increased
our own risk.
The bottom line is that coherent and comprehensive immigration reform is
an essential component of our nation's security-our economic security, our
social security, and our physical security. A piecemeal approach will not suffice. And any reform that has no end game will amount to amnesty. Think
back to what happened in the 1980s. If we don't do better now than we did
then, we will find ourselves in a worse position after reform, once again.

TRIAL AND ERROR:
THE SUPREME COURT'S PHILOSOPHY OF SCIENCEf
Susan Haack*

It seems to me that there is a good deal of ballyhoo about scientific method.
I venture to think that the people who talk most about it are the people who
do least about it. ... No working scientist, when he plans an experiment in
the laboratory, asks himself whether he is being properly scientific .
When the scientist ventures to criticize the work of his fellow scientist.
he does not base his criticism on such glittering generalities as failure to
follow the "scientific method," but his criticism is specific ... The working
scientist is always too much concerned with getting down to brass tacks to
be willing to spend his time on generalities.'
In Frye (1923) the D.C. court of appeals upheld the exclusion of testimony
about the results of a then-new blood-pressure deception test on the grounds
that novel scientific testimony "crosses the line between the experimental
and the demonstrable," and so is admissible only if it is "sufficiently established to have gained general acceptance in the particular field to which it
belongs." 2 Ignored for a decade and rarely cited for a quarter-century, over
time the "Frye test" became increasingly influential, until by the early 1980s
it had been adopted by twenty-nine states.
In 1975, however, newly-enacted Federal Rules of Evidence (FRE) had
set a seemingly less restrictive standard: The testimony of a qualified expert,
including a scientific expert, is admissible provided it is relevant (unless it
is excluded, under Rule 403, on grounds of unfair prejudice, waste of time,
or confusing or misleading the jury). In Barefoot, a 1983 constitutional case,
the Supreme Court affirmed that the rights of a Texas defendant were not
violated by the jury's being allowed to hear psychiatric testimony of his
future dangerousness at the sentencing hearing-even though an amicus
brief from the American Psychiatric Association reported that two out of
three such predictions are mistaken. Writing for the majority, Justice White
observed that state and federal rules of evidence "anticipate that relevant,
unprivileged evidence should be admitted and its weight left to the factfinder,
t This paper was first published in 95.S 1 AMERICAN JOURNAL OF PUBLIC HEALTH S66 (2005), and appears
here by permission of the author.
* Cooper Senior Scholar in Arts and Sciences, Professor of Philosophy, and Professor of Law, University
of Miami.
1 PERCY BRIDGMAN, On "Scientific Method" (1949), in REFLECTIONS OF A PHYSICIST 81 (1955).
2 Frye v. United States, 293 F. 1013, 1014 (D.C. Cir. 1923).
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who would have the benefit of cross-examination and contrary evidence by
the opposing party."'3 Justice Blackmun wrote an angry dissent.
In 1991, amid increasing public concern that the tort system was getting
out of hand, Peter Huber argued in his influential Galileo's Revenge that
under the Federal Rules worthless "junk science," which would have been
excluded by the Frye test, was flooding the courts. In 1992 proposals to
tighten up the Federal Rules were before Congress. In 1993 the Supreme
Court issued its ruling in Daubert4-the first case in its 204-year history
where the central questions concerned the admissibility of scientific testimony. The Frye rule arose in a criminal case, and had for most of its history
been cited in criminal cases; but Daubert was a tort action in which the trial
court had relied on Frye in excluding the plaintiffs' experts' testimony that
the morning-sickness drug Bendectin was teratogenic. So the Supreme Court
was to determine whether the FRE had superseded Frye, and in particular
how Rule 702 was to be interpreted.
Yes, Justice Blackmun wrote for the majority, the FRE had superseded
Frye; but the Rules themselves require judges to screen proffered expert testimony not only for relevance, but also for reliability. In doing this courts
must look, not to an expert's conclusions, but to his "methodology," to determine whether proffered evidence is really "scientific ... knowledge," and
hence reliable. As to what that methodology is, citing law professor Michael
Green citing philosopher of science Karl Popper, and quoting an observation
of Carl Hempel's for good measure, the Daubertruling suggests four factors
that courts might use in assessing reliability: "falsifiability," i.e., whether
proffered evidence "can be (and has been) tested"; the known or potential
error rate; peer review and publication; and (in a nod to Frye), acceptance in
5
the relevant community.
In dissent, however, pointing out that the word "reliable" nowhere appears
in the text of Rule 702, Justice Rehnquist anticipated difficulties over
whether and if so how Daubert should be applied to non-scientific expert
testimony; worried aloud that federal judges were being asked to become
amateur scientists; and questioned the wisdom of his colleagues' readiness
to get involved in philosophy of science. I think he was right to suspect that
something was seriously amiss; in fact, what I shall have to say here might
be read as an exploration, amplification, and partial defense of his reservations about that philosophical excursus.
3 Barefoot v. Estelle, 463 U.S. 880, 898 (1983). Mr. Barefoot was executed in 1984.
4 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
5Id. at 593-94. The Daubert Court did not itself scrutinize the disputed testimony; on remand, Judge
Kozinski again excluded the plaintiffs' proffered experts, this time under Daubert rather than Frye.
Because of litigation costs, Merrell Dow had already taken Bendectin off the market in 1984. In 2000 the
FDA again declared the drug safe.
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DAUBERT'S CONFUSIONS: POPPER AND HEMPEL

Apparently equating the question of whether expert testimony is reliable
with the question of whether it is genuinely scientific, taking for granted that
there is some scientific "methodology" which, faithfully followed, guarantees reliable results, and casting about for a philosophy of science to fit this
demanding bill, the DaubertCourt settled on an unstable amalgam of Popper's
and Hempel's very different approaches-neither of which, however, is suitable to the task at hand.
Popper describes his philosophy of science as "Falsificationist," by contrast with the Verificationism of the Logical Positivists, because his key
theme is that scientific statements can never be shown conclusively to be true
but can sometimes be shown conclusively to be false. Hence his criterion of
demarcation: To be genuinely scientific, a statement must be "testable"meaning, in Popper's mouth, "refutable" or "falsifiable," i.e., susceptible to
evidence that could potentially show it to be false (if it is false). Curiously,
Popper acknowledged from the beginning that his criterion of demarcation is
a "convention"; and in 1959, in his Introduction to the English edition of The
Logic of Scientific Discovery, affirmed that scientific knowledge is continuous with common-sense knowledge. 6 Nevertheless, his whole philosophy of
science turns on his criterion of demarcation. Falsifiability is to discriminate
real empirical science (such as Einstein's theory of relativity) from prescientific myths, from non-empirical disciplines like pure mathematics or
metaphysics, from non-scientific disciplines like history, and from such
pseudo-sciences as Freud's and Adler's psychoanalytic theories and Marx's
"scientific socialism." 7 Falsifiability is also central to Popper's account of
the scientific method as "conjecture and refutation": making a bold, highly
falsifiable guess, testing it as severely as possible, and, if it is found to be
false, giving it up and starting over rather than protecting it by ad hoc or
"conventionalist" modifications. (This readiness to accept falsification and
eschew ad hoc stratagems is Popper's "methodological criterion" of the genuinely scientific.)
Popper also describes his philosophy of science as "Deductivist," by contrast with "Inductivism," whether in the strong, Baconian form that posits an
6 KARL

R.

POPPER, LOGIK DER FORSCHUNG (Austria 1934); English ed., THE LOGIC OF SCIENTIFIC

DISCOVERY (1959). The observation that his criterion of demarcation is a convention, also found in the
original German edition, appears in the English edition at 37; the observation that science is continuous
with common-sense knowledge appears only in the English edition, Preface, at 18.
7 See Karl R. Popper, Philosophy of Science: A PersonalReport, in BRITISH PHILOSOPHY IN MID-CENTURY
(C.A. Mace ed., 1957), reprinted in KARL R. POPPER, CONJECTURES AND REFUTATIONS: THE GROWTH OF
SCIENTIFIC KNOWLEDGE 33 (1962), and (in part, under the title Falsificationism)in SCIENTIFIC INQUIRY
65 (Robert Klee ed., 1999), and Karl R. Popper, The Problem of Demarcation(1974), reprinted in THE
POCKET POPPER 118 (David Miller ed., 1983).
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inductive logic for arriving at hypotheses or in the weaker, Logical Positivist
form that posits an inductive logic of confirmation. According to Popper,
Hume showed long ago that induction is unjustifiable. But science doesn't
need induction; the method of conjecture and refutation requires only deductive logic-specifically, modus tollens, the rule invoked when an observational result predicted by a theory fails.
Theories which have been tested but not yet falsified are "corroborated,"
with the degree of corroboration at a time depending on the number and
severity of the tests passed. That a theory is corroborated, to however high a
degree, doesn't show that it is true, or even probable; indeed, the degree of
testability of a hypothesis is inversely related to its degree of logical probability. 8 Corroboration is not a measure of verisimilitude, but at best an indicator of how the verisimilitude of a theory appears,relative to other theories,
at a time; 9 and that a theory is corroborated doesn't mean that it is rational
to believe it. (It does mean, Popper writes, that it is rational to prefer the theory
as the basis for practical action; not, however, that there are good reasons for
thinking the theory will be successful in the future-there can be no good
reasons for believing this.10 So it seems that all this "concession" amounts
to is that in deciding how to act we can do no better than go with theories we
don't so far know to be false.)
The first problem with the Daubert Court's reliance on Popper is that
applying his criterion of demarcation is no trivial matter, as Justice Rehnquist pointed out, observing wryly that, since he didn't really know what is
meant by saying that a theory is "falsifiable," he doubted federal judges
would, either."I Indeed, Popper himself doesn't seem quite sure how to apply
his criterion. Sometimes, for example, he says that the theory of evolution is
not falsifiable, and so is not science; at one point he suggests that "survival
of the fittest" is a tautology, or "near-tautology," and elsewhere that evolution is really historical theory, or perhaps metaphysics. Then he changes his
mind: evolution is science, after all. 12 It's ironic; for Popper's criterion of
demarcation had already found its way into the U.S. legal system, a decade
8 KARL R.
9 KARL R.

POPPER,

supra note 6, sec. 83.

POPPER, OBJECTIVE KNOWLEDGE: AN EVOLUTIONARY APPROACH

102 (1972).

10ld. at 22.
1 Daubert, 509 U.S. at 600. Some federal judges evidently understand falsifiability better than others. In
United States v. Harvard, 117 F. Supp. 2d 848, 854 (S.D. Ind. 2000), admitting fingerprint identification
testimony, Judge Hamilton observes that "the methods of latent print identification ... have been tested
... for roughly 100 years ... in adversarial proceedings." But in Llera-Plaza 1, 179 F. Supp. 2d 492 (E.D.
Pa. 2002), imposing restrictions on fingerprint identification testimony, Judge Pollak points out that
"'adversarial' testing in court is not ... what the Supreme Court meant when it discussed testing as an
admissibility factor." (Shortly thereafter, Judge Pollak reconsidered and revised his ruling, but on grounds
unrelated to the point at issue here.)
12See K. R. Popper, NaturalSelection and Its ScientificStatus (excerpted from a lecture of 1977), in THE
POCKET POPPER, supra note 7, at 298.
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before Daubert, in a 1982 First Amendment case: McLean v. Arkansas Board
of Education,1 3 where Michael Ruse's testimony that creation science is not
science, by Popper's criterion, but the theory of evolution is, apparently per14
suaded Judge Overton.
But there is an even more serious problem with the Daubert Court's
reliance on Popper, of which Justice Rehnquist doesn't seem aware: Popper's
philosophy of science is signally inappropriate to the Court's concern with
reliability. When Popper describes his approach as "Critical Rationalism," it
is to emphasize that the rationality of the scientific enterprise lies in the susceptibility of scientific theories to criticism, i.e., to testing, and potentially
to falsification, not in their verifiability or confirmability. True, early on Carnap
translated Popper's word "Bewdhrung" as "confirmation"; and for a while,
thinking the issue merely verbal, Popper let it go-even, occasionally, using
"confirm" himself. But in a footnote to the English edition of The Logic of
Scientific Discovery, he comments that this had been a bad mistake on his
part, conveying the false impression that a theory's having been corroborated
means that it is probably true. 15 Except for the weak moments when he condoned Carnap's (mis)translation,1 6 Popper insisted that corroboration must
not be confused with confirmation.
The degree of corroboration of a theory represents its past performance
only and "says nothing whatever aboutfuture performance, or about the 'reliability'ofa theory"; even the best-tested theory "is not 'reliable."1 7 So scornful is Popper of the concept of reliability that he refuses even to use the word
without putting it in precautionary scare quotes! Reiterating that he puts the
emphasis "on negative arguments, such as negative instances or counterexamples, refutations, and attempted refutations-in short, criticism-while
the inductivist lays stress on 'positive instances,' from which he draws 'nondemonstrative inferences' and which he hopes will guarantee the 'reliability'
of the conclusions of these inferences," Popper specifically identifies Hempel
as representative of those inductivists with whom he disagrees.18
Hempel is not, perhaps, the prototypical inductivist: He describes the
method of science as "hypothetico-deductive"; he affirms that scientific
13529 F. Supp. 1255 (1982).
14Judge Overton's ruling, and Ruse's testimony, along with Larry Laudan's properly scathing critique,
can be found in BUT IS IT SCIENCE? THE PHILOSOPHICAL QUESTION IN THE CREATION/EVOLUTION CONTROVERSY (Michael Ruse ed., 1996).
I5 KARL R. POPPER, supra note 6, at 251-52 n. * 1, added in the English edition. When Popper uses "confirm" for "corroborate"-as he does in his 1957 Philosophy of Science: A PersonalReport, supra note

7-the effect is powerfully confusing.
161 am being deliberately noncommittal about whether this really is a mistranslation. PONS' GLOBAL
WORTERBUCH DEUTSCH-ENGLISCH (1983) explains "Bewdrhung" as "proving one's/its worth"; a second-

ary meaning is "probation."

17KARL R. POPPER, supra note 9, at 18, 22.

18Id. at 20 (the reference to Hempel is in footnote 29).
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claims should be subject to empirical check or testing; and he doesn't follow
Reichenbach and Carnap in explaining confirmation by appeal to the calculus of probabilities. Nevertheless, Popper is surely right to see Hempel's
approach as very significantly at odds with his own: Hempel is not centrally
concerned with demarcating science; he questions the supposed asymmetry
between verification and falsification, and argues that Popper's criterion
"involves a very severe restriction of the possible forms of scientific
hypotheses," e.g., in ruling out purely existential statements; 19 when he
speaks of "testing," he envisages both disconfirmation and confirmation of
a hypothesis; and one of his chief projects was to articulate the "logic of confirmation," i.e., of the support of general hypotheses by positive instances.
Apparently, the Supreme Court hoped, by combining Hempel's account
of confirmation with Popper's criterion of demarcation, to craft a crisp test
to identify genuine, and hence reliable, science. But, though Hempel's philosophy of science is more positive than Popper's, it isn't much more help
with the question of reliability. For one thing, the confirmation of generalizations by positive instances which preoccupies Hempel is just too simplified to apply to the enormously complex congeries of epidemiological, toxicological, etc., evidence at stake in a case like Daubert.For another, Hempel
himself seems eventually to have concluded (rightly, I believe) that the
"grue" paradox shows that confirmation isn't a purely syntactic or logical
notion after all, 20 and late in life began to think that maybe Thomas Kuhn
had been on the right track in focusing on historico-politico-sociological,
21
rather than logical, aspects of science.
But the most fundamental problem is that what Hempel offered was an
account of the supportiveness of evidence, or as he said, of "relative confirmation," the relation between observational evidence and hypothesis,
expressible as "E confirms H [to degree n]," or "H is confirmed [to degree n]
by evidence E." This, as Hempel acknowledged, falls short of an account of
"absolute confirmation," the warrant of a scientific claim, which would be
expressed in non-relative terms, as "H is confirmed [to degree n], period."
To discriminate reliable testimony from unreliable, however, would require
an account of the absolute concept-which Hempel doesn't supply.
19Carl G Hempel, Studies in the Logic of Confirmation,54 MIND 1-26,97-121 (1945), reprintedin CARL
G. HEMPEL, ASPECTS OF SCIENTIFIC EXPLANATION AND OTHER ESSAYS IN THE PHILOSOPHY OF SCIENCE

3-46

(1965). See also his Empiricist Criteriaof Cognitive Significance: Problems and Changes (adapted from
two papers originally published in 1950 and 1951) and Postscript (1964) on Cognitive Significance, in
ASPECTS OF SCIENTIFIC EXPLANATION

99-122.

20 Carl G. Hempel, Postscript (1964) on Confirmation, in ASPECTS OF SCIENTIFIC EXPLANATION, supra

note 19, at 47, 51.
21Carl G. Hempel, The Irrelevance of Truth for the CriticalAppraisalof Scientific Theories (1990),
reprintedin SELECTED PHILOSOPHICAL ESSAYS (Richard Jeffrey ed., 2000); THOMAS KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (1962).
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DAUBERT'S CONFUSIONS: "SCIENTIFIC" AND "RELIABLE"

So, the Daubert Court mixes up its Hoppers and its Pempels; but isn't this
just a slip, of merely scholarly interest? No; it is symptomatic of the serious
misunderstanding of the place of the sciences within inquiry generally
revealed by the Court's equation of "scientific" and "reliable."
So successful have the natural sciences been that the words "science,"
"scientific," and "scientifically" are often used as generic terms of epistemological praise, meaning vaguely "strong, reliable, good"-as in television
advertisements, when actors in white coats urge viewers to get their clothes
cleaner with new, "scientific" Wizzo. This honorific usage is unmistakably at
work in the Daubert ruling; indeed, it seems to be implicit even in the way
Justice Blackmun writes of "scientific ...knowledge," strategically excising
three not insignificant words from the reference in FRE 702 to "scientific or
other technical knowledge," apparently signaling an expectation that a criterion of the genuinely scientific will also discriminate reliable testimony
from unreliable.
If "scientific" is used honorifically, it is a tautology that "scientific" equals
"reliable"; but this tautology, obviously, is of no help to a judge trying to
screen proffered scientific testimony. If "scientific" is used descriptively,
however, "scientific" and "reliable" come apart: for, obviously, physicists,
chemists, biologists, medical scientists, etc., are sometimes incompetent,
confused, self-deceived, dishonest, or simply mistaken, while historians,
detectives, investigative journalists, legal and literary scholars, plumbers,
auto mechanics, etc., are sometimes good investigators. In short, not all, and
not only, scientists are reliable inquirers; and not all, and not only, scientific
evidence is reliable. Nor is there a "scientific method" in the sense the Court
assumed; i.e., there is no uniquely rational mode of inference or procedure
of inquiry used by all scientists and only by scientists. Rather, as Einstein
once put it, scientific inquiry is "nothing but a refinement of our everyday
thinking," 22 superimposing on the inferences, desiderata, and constraints
common to all serious investigation a vast variety of constantly evolving
local ways and means of stretching the imagination, amplifying reasoning
power, extending evidential reach, and stiffening respect for evidence.
Every kind of empirical inquiry, from the simplest everyday puzzling over
the causes of delayed buses or spoiled food to the most complex investigations of detectives, of historians, of legal and literary scholars, and of scientists, involves making an informed guess about the explanation of some event
22

AIbert Einstein, Physics and Reality (1936), reprinted in IDEAS AND OPINIONS OF ALBERT EINSTEIN 290
(Sonja Bargmann trans., 1954).

TRIAL AND ERROR: THE SUPREME COURT'S PHILOSOPHY OF SCIENCE

383

or phenomenon, figuring out the consequences of its being true, and checking how well those consequences stand up to evidence. This is the procedure
of all scientists; but it is not the procedure only of scientists. Something like
the "hypothetico-deductive method," really is the core of all inquiry, scientific inquiry included. But it is not distinctive of scientific inquiry; and the
fact that scientists, like inquirers of every kind, proceed in this way tells us
nothing substantive about whether or when their testimony is reliable.
The sciences have extended the senses with specialized instruments;
stretched the imagination with metaphors, analogies, and models; amplified
reasoning power with numerals, the calculus, computers; and evolved a
social organization that enables cooperation, competition, and evidencesharing, allowing each scientist to take up his investigation where others left
off. Astronomers devise ever more sophisticated telescopes, chemists ever
more sophisticated techniques of analysis, medical scientists ever more
sophisticated methods of imaging bodily states and processes, and so on; scientists work out what controls are needed to block a potential source of
experimental error, what statistical techniques to rule out a merely coincidental correlation, and so forth. But these scientific "helps" to inquiry are
23
local and evolving, not used by all scientists.
You may object that, since I have acknowledged that scientific inquiry is
continuous with everyday empirical inquiry, I have in effect agreed with
Popper that science is an extension of common sense. Indeed, I think science
is well-described, in Gustav Bergmann's wonderfully evocative phrase, as
the "Long Arm of Common Sense." 24 But the continuity is not between the
content of scientific and of common-sense knowledge, but between the basic
ways and means of everyday and of scientific inquiry; and it is precisely
because of this continuity that the Popperian preoccupation with the "problem of demarcation" is a distraction.
Or you may object that the DaubertCourt's Popperian advice that courts
ask whether proffered scientific testimony "can be and has been tested"
surely is potentially helpful. This is true; but it is no real objection. "Check
whether proffered testimony has been tested" is very good advice when a
purported expert hasn't made even the most elementary effort to check how
well his claims stand up to evidence; consider, for example, the knife-mark
examiner in Ramirez,25 who testified that he could infallibly identify this
23 For a detailed development of the conception of scientific method on which I have relied here, see
SUSAN HAACK, DEFENDING SCIENCE-WITHIN REASON: BETWEEN SCIENTISM AND CYNICISM ch.

24 GUSTAV BERGMANN, PHILOSOPHY OF SCIENCE 20 (1957).

4 (2003).

25 Ramirez v. State, 542 So. 2d 352 (Fla. 1989); Ramirez v. State, 651 So. 2d 1164 (Fla. 1995); Ramirez
v. State, 810 So. 2d 836 (Fla. 2001). Florida remains officially a Frye state, but seems to be rapidly evolving in the direction of (as Michael Saks puts it) "Fryebert."
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knife, to the exclusion of all other knives in the world, as having made the
wound-though no study had established the assumed uniqueness of individual knives, and his purported ability to make such infallible identifications had never been tested. This is not, however, because falsifiability is the
criterion of the scientific, but because any serious inquirer is required to seek
out all the potentially available evidence, and to go where it leads, even if he
would prefer to avoid, ignore, or play down information that pulls against
what he hopes is true.
Yes, this is a requirement on scientists, as Darwin recognized when he
wrote in his autobiography that he always made a point of recording recalcitrant examples and contrary arguments in a special notebook, to safeguard
against his tendency conveniently to forget negative evidence. 26 But it is no
less a requirement on other inquirers, too, as we all realized a few years ago
when a historian who announced that he had evidence that Marilyn Monroe
had blackmailed President Kennedy turned out to have ignored the fact that
the supposedly incriminating letters were typed with correction ribbon, and
that the address included a zip code-neither of which existed at the time the
27
letters were purportedly written!
"Non-science" is an ample and diverse category, including the many human
activities other than inquiry, the various forms of pseudo-inquiry, inquiry of
a non-empirical character, and empirical inquiry of other kinds than the scientific; and of course there are plenty of mixed and borderline cases. The honorific use of "science" and its cognates tempts us-like the DaubertCourtto criticize poorly-conducted science as not really science at all; but "not
scientific" is as unhelpful as generic epistemic criticism as "scientific" is as
generic epistemic praise. The pejorative tone of the phrase "pseudo-science,"
which presumably refers to activities which purport to be science but aren't
really, derives in part from its imputation of false pretenses, generally, and in
part from the favorable connotations of "scientific," specifically. But rather
than sneering unhelpfully that this or that work is "pseudo-scientific," it is
always better to get down to those "brass tacks" Bridgman talks about, and
specify what, exactly, is wrong with it: that it is not honestly or seriously conducted; that it rests on flimsy or vague assumptions-assumptions for which
there is no good evidence, or assumptions which aren't even susceptible to
evidential check; that it seeks to impress with decorative or distracting mathematical symbolism or elaborate-looking apparatus; that it fails to take essential precautions against experimental error; or whatever.
26 CHARLES DARWIN, AUTOBIOGRAPHY AND LETTERS 45 (Francis Darwin ed., 1893).

27 See Evan Thomas, Mark Hosenball, & Michael Isikoff, The JFK-Marilyn Hoax, NEWSWEEK, June 6,
1997, at 36-37.
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DAUBERT'S LEGAL PROGENY

So, the DaubertCourt's philosophy of science was muddled; but haven't
subsequent Supreme Court rulings cleared things up? Not exactly. It would
be more accurate to say that in Joiner(1997) and Kumho (1999) the Supreme
28
Court quietly backed away from Daubert'sconfused philosophy of science.
At any rate, those references to Hepper, Pompel, falsifiability etc., so prominent in Daubert, are conspicuous by their absence from Joiner and Kumho.
But there are points of epistemological interest.
In Joinerthere is a bit of a kerfuffle about "methodology": Mr. Joiner's
attorneys had argued that the lower court erred in excluding their proffered
expert testimony because, instead of focusing exclusively on their experts'
methodology-which, they maintain, was the very same "weight of evidence" methodology used by the other party's (General Electric's) expertsimproperly concerned itself with the experts' conclusions. Apparently anxious
to sidestep this argument, the JoinerCourt (with the exception of Justice
Stevens) denies the legitimacy of the distinction between methodology and
conclusions. Opining that this is no real distinction, the Court sounds like
nothing so much as a conclave of medieval logicians. Given their citation
to Turpin,29 however, it seems likely that they didn't really intend to make a
profound metaphysical pronouncement, only to acknowledge that the gap
between data and an expert's conclusions may be so great as to suggest a
methodological defect, as Judge Becker had suggested in Paoli,30 the case
on which the court of appeals had relied in reversing the trial court's exclu31
sion of Joiner's experts.
This focus on "methodology"-an accordion concept expanded and contracted as the argument demands 32-obscured a much deeper epistemological question. Mr. Joiner's attorneys proffered a collage of bits of information, none sufficient by itself to warrant the conclusion that exposure to PCBs
promoted Mr. Joiner's cancer, but which, they argued, taken together gave
strong support to that conclusion; General Electric's attorneys replied, in
effect, that piling up weak evidence can't magically transform it into strong
evidence. In response, Mr. Joiner's attorneys referred to the EPA guidelines
for assessing the combined weight of epidemiological, toxicological, etc.,
28

General Electric Co. v. Joiner, 522 U.S. 136 (1997); Kumho Tire Co. v. Carmichael, 526 U.S. 137
(1999).
29 Turpin v. Merrell Dow Pharm., Inc., 959 F.2d 1349 (6th Cir. 1992), cert. denied, 506 U.S. 826 (1992).
30 In re Paoli R.R. Yard PCB Litig., 35 F.3d 717 (3d Cir. 1994).
31Joiner v. General Electric Co., 78 F.3d 524 (11 th Cir. 1996).
32 The term "accordion concept" was introduced in Wilfrid Sellars, Scientific Realism or Irenic Instrumentalism?, in 2 BOSTON STUDIES IN THE PHILOSOPHY OF SCIENCE 172 (Robert Cohen & Marx Wartofsky
eds., 1965).
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evidence. But no one addressed the key question: Is there a difference
between a congeries of evidence so interrelated that the whole really is greater
than the sum of its parts, and a collection of unrelated and insignificant bits
of information, between true consilience and the "faggot fallacy" 33-and if
so, what is it?
There is a difference. Evidence of means, motive, and opportunity may
interlock to give much stronger support to the claim that the defendant did
it than any of these pieces of evidence alone could do. Similarly, evidence
of increased incidence of a disease among people exposed to a suspected
substance may interlock with evidence that animals biologically similar to
humans are harmed by exposure to that substance and with evidence indicating what chemical mechanism may be responsible to give much stronger
support to the claim that this substance causes, promotes, or contributes to
the disease than any of these pieces of evidence alone could do. However,
the interlocking will be less robust if, for example, the animals are unlike
humans in some relevant way, or if the mechanism postulated to cause damage is also present in other chemicals not found to be associated with an
increased risk of disease.
"Interlocking" is exactly the right word; for evidence is structured like a
crossword puzzle, with warranted claims anchored by experiential evidence
(the analogue of clues) and enmeshed in reasons (the analogue of completed
intersecting entries). How reasonable a crossword entry is depends on how
well it is supported by the clue and completed intersecting entries, how reasonable those other entries are, independent of this one, and how much of
the crossword has been completed; similarly, how warranted a claim is
depends on how supportive the evidence is, how secure the reasons are, independent of this claim itself, and how much of the relevant evidence the evidence includes. 34 Because of the ramification of reasons, the desirable kind
of interlocking of evidence gestured at in Joiner is subtle and complex, not
easily captured by any mechanical weighting of epidemiological data relative to animal studies or toxicological evidence. Nor, moreover-as Justice
Rehnquist already saw in the context of Daubert-canits quality readily be
judged by someone who lacks the necessary background knowledge.
33 The word "consilience," meaning etymologically "jumping together," was coined by the nineteenthcentury philosopher of science William Whewell, and recently made famous as the title of a best-selling
book, E. 0. WILSON, CONSILIENCE: THE UNITY OF KNOWLEDGE (1998). The phrase "faggot fallacy" was
introduced in PETR SKRABANEK & J. MCCORMICK, FOLLIES AND FALLACIES IN MEDICINE (1997), and

adopted by General Electric's attorneys in Joiner.
34 I first introduced the crossword analogy in Rebuilding the Ship while Sailing on the Water, in PERSPECTIVES ON QUINE I I (Roger Gibson & Robert Garrett eds., 1990). It is articulated in more detail in
SUSAN HAACK, EVIDENCE AND INQUIRY: TOWARDS RECONSTRUCTION IN EPISTEMOLOGY ch. 4 (1993), and

developed further in SUSAN HAACK, supra note 23, ch. 3.
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In Kumho the Supreme Court made a real epistemological step forward.
In this products-liability case, focused on the proffered testimony of an
expert on tire failure, the Court tried to sort out the problems with nonscientific experts which, as Justice Rehnquist had anticipated, soon arose in
the wake of Daubert, and ruled that judges can't evade their gatekeeping
duty on the grounds that proffered expert testimony is not science; the key
word in FRE 702, after all, is "knowledge," not "scientific." No longer fussing over demarcation, recognizing the gap between "scientific" and "reliable,"
in Kumho the Supreme Court acknowledges that what matters is whether
proffered testimony is reliable, not whether it is scientific. Quite so.
Far from backing away from federal courts' gatekeeping responsibilities,
however, the Joiner Court had affirmed that a judge's decision to allow or
exclude scientific testimony, even though it may be outcome-determinative,
is subject to review only for abuse of discretion, not to any more stringent
standard; and the Kumho Court, pointing out that, depending on the nature
of the expertise in question, the Daubertfactors may or may not be appropriate, held that it is within judges' discretion to use any, all, or none of them.
A year later, revised Rule 702 made explicit what according to Dauberthad
been implicit in the rule all along: Admissible expert testimony must be
based on "sufficient" data, the product of "reliable" testimony "reliably"
applied to the facts of the case. Federal judges now have large responsibilities and broad discretion in screening not only scientific testimony but expert
testimony generally-but very little guidance about how to perform this difficult task.
Post-Daubertcourts have apparently been significantly tougher than
before on expert testimony proffered by plaintiffs in civil cases. This isn't
the place for a full-scale discussion of the frequently-heard criticism that
Daubert and its progeny tend to favor defendant corporations over plaintiffs;
but I will say that I think things are a lot more complicated than this criticism suggests. No doubt there are heartless and unscrupulous companies
more concerned with profit than with the dangers their products may present
to the public; and it is certainly easier to sympathize with poor Jason Daubert
or with poor Mr. Joiner than with a vast, impersonal outfit like Merrell Dow
or GE. But no doubt there are also greedy and opportunistic plaintiffs and
plaintiffs' attorneys-and the people thrown out of work when meritless litigation forces a company to downsize or close also deserve our sympathy.
Moreover, while we certainly hope the tort system will discourage the manufacture of dangerous substances and products, we also want it not to discourage the manufacture of safe and useful ones. And I will add that, while
it seems that since Daubert courts have not, at least not yet, been as tough
on expert testimony proffered by prosecutors in criminal cases as they have
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on plaintiffs' experts in civil cases, we surely also want to avoid convicting
innocent criminal defendants on flimsy forensic testimony-and leaving the
real offenders at liberty. That said, I will leave it to others to pursue Daubert's
policy ramifications, 35 and pick up the epistemological thread once more.
WHERE Do WE Go FROM HERE?
So, since Kumho's epistemological step forward, the other problem Justice Rehnquist worried about-that judges generally lack the background
knowledge that may be essential to a serious appraisal of the worth of scientific
(or other technical) testimony-looms larger than ever. But hasn't the legal
system by now found ways to help judges handle their quite burdensome
responsibilities for keeping the gate against unreliable expert testimony? Up
to a point; but only up to a point. Ways have been explored to give judges
some of the background knowledge they may need, and to enable them to
call on the scientific community for help; but these have been relatively
small steps, and sometimes (understandably) fumbling.
Daubertprompted various efforts to educate judges scientifically. In May
1999, for example, about two dozen Massachusetts Superior Court judges
attended a two-day seminar on DNA at the Whitehead Institute for Biomedical Research. A report in the New York Times quoted the Director of the
Institute assuring readers that, while in the 0. J. Simpson case lawyers had
"befuddled everyone" over the DNA evidence, after a program such as this
judges will "understand what is black and white ...what to allow in the
courtroom." 36 To be candid, this report leaves me a little worried about the
danger of giving judges the false impression that they are qualified to make
subtle scientific determinations, when it is hardly realistic to expect that a
few hours in a science seminar will transform judges into scientists competent to make subtle and sophisticated scientific judgments-any more than
a few hours in a legal seminar could transform scientists into judges competent to make subtle and sophisticated legal determinations.
It really isn't feasible to bring-let alone keep-judges up to speed with
cutting-edge genetics, epidemiology, toxicology, or whatever. (This is not in
the least to denigrate judges' abilities, but rather to draw the analogy with
expecting a few lessons to turn a professional football player into a balletdancer, or me into a concert pianist.) It ought to be possible, however, to educate judges in the elements of probability theory, to give them a sense of how
samples may be mishandled or this or that kind of mistake made in the lab35As one character says to another in a cartoon for which I have a particular fondness, "Politically, I suppose
you could say I'm a member of the lunatic middle."
36
Cary Goldberg, Judges' Unanimous Verdict on DNA Lessons: Wow!, N.Y.TtmEs, Apr. 24, 1999, at A 10.
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oratory, and to explain how information about the probability that the lab
made a mistake in such-and-such affects the significance of a random-match
probability. More generally, it seems both feasible and useful to try to ensure
that judges understand the more commonly-employed scientific ideas they
are likely to encounter most frequently: the role of suggestion, for example,
and its significance for how DNA samples or suspect knives or other evidence
should be presented, or how photo-arrays or line-ups should be conducted.
Of course, when the issues are subtle, the subtleties need to be conveyed; one
would hope that judges understand the concept of statistical significance, for
instance-but also grasp the element of arbitrariness it involves.
Since 1975, under Federal Rule 706 and many state equivalents, courts
have had the power to appoint experts of their own selection. Used in a number of asbestos cases in 1987 and 1990, 37 the practice came to public attention
in the late 1990s in the context of a wave of lawsuits against the manufacturers of silicone breast-implants, when it was adopted by Judge Jones in
Hall,38 and most notably by Judge Sam Pointer, who in 1996 appointed a
National Science Panel to help him sift through the scientific evidence in the
several thousand federal silicone breast-implant cases that had been consolidated to his court. And it seems that, as their gatekeeping responsibilities
have grown, more judges have been willing, as Justice Breyer urged in
Joiner, to call directly on the scientific community for help; 3 9 courtappointed experts have advised judges on the potential dangers of seat-belt
buckles, the diet drug fen-phen, and the anti-lactation drug Parlodel; and, in
the Court of Appeals in Michigan, on Bendectin. 40 At the American Academy
for the Advancement of Science, the CASE (Court-Appointed Scientific
Experts) Project makes available "independent scientists ... [to] educate the
court, testify at trial, assess the litigants' cases, and otherwise aid in the
process of determining the truth"; Duke University's Registry of Independent Scientific and Technical Advisors also provides the names of independent experts.
It has been said that the use of court-appointed experts is "elitist" and
"undemocratic," even "totalitarian"; 4 1 but this strikes me as something of an
exaggeration. Certainly trial by jury is a better way of getting at the truth than
trial by oath or ordeal; certainly citizens' service on juries is an expression
37 See Carl R. Rubin & Laura Ringenbach, The Use of Court Experts in Asbestos Litigation, 137 F.R.D.

35(1991).
38 Hall v. Baxter Healthcare Corp., 947 F. Supp. 1387 (D. Or. 1996).
39 See Howard M. Erichson, Mass Tort Litigation and InquisitorialJustice, 87 GEO. L.J. 1983 (1999).
40 DePyper v. Navarro, No. 19149, 1998 WL 1988927 (Mich. App. Nov. 6, 1998); Denial of Expert Witness Testimony Violates Daubert,Appeal States, DES LITIG. REP., Dec. 1998.
41M. N. Howard, The Neutral Expert: A Plausible Threat to Justice, 98 CRIM. L. REV. 101 (1991), cited
in Petra Van Kampen, Expert Evidence Compared, in COMPLEX CASES: PERSPECTIVES ON THE NETHERLANDS CRIMINAL JUSTICE SYSTEM 99 (M. Malsch & J. F. Nijboer eds., 1999).
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of the democratic ethos (though it would be strange to deny that the Netherlands, say, is a democracy, simply because the Dutch judicial system routinely relies on experts appointed by the courts). Still-especially consider42
ing how tiny the proportion. of federal cases decided by juries now is -- it
seems reasonable to be willing to consider adapting the adversarial culture
a little in this way,43 if and when that would better serve the fundamental purpose of protecting against arbitrary and irrational determinations, of fact.
Sometimes it is thought that there are no neutral experts. If neutrality is
taken to mean freedom from all preconceptions, it is true that there are few if
any neutral experts; anyone competent to the task of a court-appointed scientist is virtually certain to have some view at the outset. And if neutrality is taken
to mean freedom from all contact, direct or indirect, with either party, again
there probably won't be many neutral scientists; for, given the dependence
of much medical research on drug-company funding, 44 most scientists competent to the task will probably know people involved with one party or.the
other. But it doesn't follow, and it isn't true, that some experts aren't, in the
essentialsense, more neutral, less biased than others-i.e., more willing to -go
where the evidence leads, even if it pulls against what they were initially
inclined to believe.
* Bias, in the sense at issue here, is not the same as conflict of interest;
nevertheless, we certainly want to avoid conflicts of interest, both because
they may lead to bias in the relevant sense, and because, even if they don't,
we want to avoid the appearance of such bias. But we should be conscious
that there is a broad continuum from a court-appointed scientist's being
financially supported in some way by a defendant company or plaintiffs'
attorneys, to his discussing his court-appointed work with an acquaintance
who is supported in some way by a defendant company or plaintiffs' attorneys, to his simply having such acquaintances, ... ,to his being completely
out of any professional loop in the field in question.
Yes, it is disturbing that, while serving on Judge Pointer's panel, one scientist signed a letter asking for financial support for another project from one
of the defendant companies; and worrying that just four scientists were, in
effect, responsible for the disposition of several. thousand cases. Moreover
given that even competent and honest scientists will sometimes legitimately
disagree, we need to think about what will happen when court-appointed sci42 Only 4.4% of federal criminal cases end in a jury verdict, and only 1.4% of federal civil cases are

resolved by juries. William Glaberson, Juries, Their Powers Under Siege, Find Their Role Is Being
Eroded,N.Y. TIMES; Mar. 2, 2001, at A1.
,43
I have written at greater length about tensions between science and the culture of the law in Inquiry
and Advocacy, Fallibilism and Finality: Culture and Inference in Science and the Law, 2 LAW, PROBABILrrY & RISK 205 (2003).
44See Marcia Angell, Is Academic Medicine for Sale?, 342 NEW ENG. J. MED. 1516 (2000).
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entists are not of one mind. Both legal issues and practical questidns need to
be addressed, among them: 45 Should court-appointed experts help judges
with their Daubert screening duties, or should they testify before juries,
along with the parties' experts? How could court-appointed experts best be
selected? Who should pay for their services? How should they be instructed
about conflicts of interest? We could learn a lot from Judge Pointer's experience, and (if'we are careful to avoid the pitfalls of facile cross-cultural comparisons) from the experience of other legal systems, about how and. when
court-appointed experts might be most helpful.
Such experts are potentially very useful in some kinds of cases;. but of
course they are no panacea. In fact, I don't suppose for a moment that there
is a panacea. Rather, there is a range of possibilities worth pursuing: Thinking about the unhappy interaction of the FDA and the tort system in the silicone breast-implants affair, for example, you might wonder how the FDA
could have acted to prevent the panic in the first place; 4 6 thinking about the
AAAS's willingness to help, you might wonder about other ways of making
the scientific community more responsive when legal disputes turn on scientific issues irresoluble by the presently available evidence; thinking of the
weaknesses of other techniques of forensic identification, and the mistakes
made by crime labs, etc., revealed in the wake of those dramatic DNA exonerations, you might wonder how we could make the forensic-science business more rigorous (the temptation to say "more scientific" is strong; but. I
shall resist it!).
Justice requires not only just laws, and just administration of those laws, but
also factual truths-factual truths which, increasingly often, courts must rely
on science to discover. As Learned Hand once put it: "No one will deny that
the law should in some way effectively use expert knowledge wherever itwill
' '47
aid in settling disputes. The only question is as to how it can do so best.
Now, more than a century after Hand posed the essential question, and more
48
than a decade after Daubert,we are still fumbling towards an answer.

45 See, e.g., Joe S. Cecil, Laurel J. Hooper, & Thomas E. Willging, Assessing Causation in Breast Implant
Litigation: The Role of Science Panels,64 LAW & CoNtEMP. PROBS. 139 (2001); John Monahan & Laurens
Walker, ScientificAuthority: The Breast Implant Litigation and Beyond, 86 VA. L. REV. 801 (2002).
46 The wave of litigation began after the FDA banned silicone breast implants, formerly "grandfathered
in"; they Were not known tobe unsafe, but the manufacturers had failed to submit evidence of their safety,
as they had been required to do.
47 Learned Hand, Historicaland PracticalConsiderationsRegardingExpert Testimony, 15 HARv. L. REV.
40, at 40 (1901) (emphasis mine).
48 My thanks to Mark Migotti for helpful comments on a draft, and to the Project on Scientific Knowledge
and Public Policy, which supported this work.

FOR SUCH A TIME AS THISt
John W. Reed*
I want to preface my remarks by expressing my deep appreciation for the
long association the Barristers and I have had with each other. That association began in 1975, when you asked me to speak at your meeting in Puerto
Rico. Three years later, I spoke again and was elected as the Society's first
Academic Fellow. But the really rewarding relationship began when I
became your editor in 1979, and in 1981 also your administrative secretary
and general factotum. No group has been more enjoyable, no relationship
has been more rewarding than this one. I cannot adequately express my pride
in having been accepted so warmly as part of this distinguished company.
Thank you for all your kindnesses to Dot and me over these three decades.
As Fellows of the International Society of Barristers, you are indeed very
special lawyers. You heard on our first day here that you have been chosen
for your extraordinary abilities as trial advocates, your unswerving integrity,
and your congeniality. The investigations that precede election sometimes
produce interesting comments about nominees, especially about their having, in the words of the Society's Articles of Incorporation, "an amiability of
disposition conducive to harmony in the personal relationships of the
Fellows of the Society." Two comments in particular come to mind. The first:
"He has an ego that would support a far larger talent." The other: "If my
doctor told me I had but one week to live, I would want to spend it with [the
nominee] because it would seem like an eternity."
Some years ago, I served as the concluding speaker at a couple of these
annual meetings. With their love of stare decisis (that's Latin for "we stand
by our mistakes"), subsequent program chairs thought that, with two in a row,
a governing precedent had been established, and so it became something of a
custom, a tradition, for me to inflict on you this one additional punishment
before you turn to the recreational and social exercises that remain. And I suppose that an address like this at the end helps people in different ways: Some
rise from it greatly strengthened, and others wake from it refreshed.
Moreover, as you leave a gathering like this, it's important that somebody
say something to you. It's like the young British "leftenant" with his first
command at Dover Castle who ordered his platoon to "forward march," but
Address delivered at the Annual Convention of the International Society of Barristers, Four Seasons
Resort at Troon North, Scottsdale, Arizona, March 17, 2006.
* Thomas M. Cooley Professor of Law Emeritus, University of Michigan Law School; Academic Fellow,
Editor, and Administrative Secretary, International Society of Barristers.
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then forgot what to say next. As the marchers neared the verge of the cliff,
the old sergeant-major shouted: "Say something to the men, sir, even if it's
only goodbye!"
And so, as the last speaker, I'm here to say a reluctant goodbye, or at least
a final, perhaps encouraging word.
You who have been here before will recall that typically I have commented on changes-usually negative changes-in the nature of trial practice and in the quality of our lives as lawyers. These changes have often
centered around a perceived loss of professionalism and the clouding of
our ideals. And so we have talked about such matters as law practice as
business, or the take-no-prisoners mode of litigation; and if I were to talk
about that today, I would be tempted to describe for you the recent practice of holding law firm retreats at firing ranges, where firm members and
associates not only practice marksmanship but also learn how to use submachine guns; or to tell you about the Florida lawyer whose telephone
number advertised on billboards is 1-800-PIT-BULL-but not today.
We've also talked about the bureaucratization of the courts, the steady
diminution of the role of the jury, the displacement of trials by alternative
modes of dispute resolution, and the like. But I have always sought to
encourage you to reclaim the ideals with which you entered upon your lives
as lawyers and to return home with optimism and new dedication to the
roles you play in helping to achieve a just and compassionate society, both
one on one with your clients and collectively in your communities and
nation and world.
I want to do something similar again this year, but this time the problems I want you to consider are not the arguably parochial problems of our
professional circumstance but rather problems that arise in the public
sphere-hot button issues such as criminal investigations without probable
cause, warrantless searches, telephone and Internet surveillance, indefinite
detentions, extraordinary renditions, government infiltration into private
groups such as churches, mosques, and political action groups. Although
discussion of such issues may have a political cast, there is no denying that
these things exist and that they invite legal challenge-which is where you
come in.
My knowledge of these issues is neither broad nor deep; but, like you, I
have a general, overall awareness, which is enough to alarm me, and enough
to suggest that, as the cr~me of trial lawyers, some of you, perhaps many of
you, will play a role in the ultimate resolution of these issues. That is
because, despite the recent marginalization of the judiciary in major policy
areas, it is still the trial lawyers and the courts who stand between the oppressors and the oppressed.
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The broad sweep of problems is so daunting that you and I may well doubt
that we can affect or change what we see as a betrayal of core.principles; and
so we are tempted to sit on the sidelines, thinking that our only possible role
is to watch television news and mutter increasingly crude epithets. But we
must not confuse cynicism with intelligence. The good news-if there is
good news-is that these egregious policies that so offend our notions of justice and of the rule of law have meaning only in their application to one case
at a time, which generally means one lawyer at a time. And a change in the
environment, in the climate of justice, usually comes gradually, like global
warming, not like a tsunami. In the words of the familiar adage, "Life by the
inch is a cinch; life by the yard is hard."
There is, of course, a notable tradition of courageous representation of the
unpopular client or cause, and you well know many of the more famous
instances-instances such as:
" John Adams's representation of the British Captain Thomas Preston after
the Boston Massacre;
" Clarence Darrow's representation of Leopold. and Loeb charged with
the murder of Bobby Franks; and Darrow's defense of John Scopes, the
Tennessee high school biology teacher who had committed the crime of
teaching the theory of evolution;
* Lloyd Paul Stryker's defense of Alger Hiss;
* Joe Welch's confronting of Senator Joseph McCarthy;
* And, almost as real to us as all of these, Atticus Finch's defense of a
black man accused of raping a white girl.
Two who defended unpopular clients at considerable personal risk have
met with us in the recent past and recounted their experiences:
* Stephen Jones, who defended Timothy McVeigh, the Oklahoma City
bomber, and
* Lt. Col. Charles Swift, who is courageously representing Salim Ahmed
Hamdan, Osama Bin Laden's personal driver, challenging the presidential order that he be tried by a Guantanamo military tribunal.
Among our own members, I would mention two modern examples of
lawyers seeking to assure due process in cases where the public thought little
process was due. I refer to
* Jim Brosnahan's defense of John Walker Lindh, who was known in the
press as the American Taliban, and
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• Bill Gray's representation of Dan Aravelo, charged with the murder of
a three-year-old child in Boulder, Colorado-a representation so unpopular that his family had to move out of their home for their safety. Bill's
representation of Aravelo was recognized by the American College's
Courageous Advocacy Award, one of only thirteen such awards in fortyone years.
One could go on and on, recounting stories of courage and heroism in
doing what trial lawyers do so well-standing with those who face forces far
larger than themselves. Each age has had its challenges and its heroes. And
it's satisfying to reflect on them and to congratulate ourselves that we are
part of a profession that includes such heroes. But you and I cannot afford to
view this tradition only as in a rearview mirror. The problems of our time are
at least as daunting as those of both the recent and distant pasts. We live in
the midst of a world on fire with violence and appalling greed and endless
insanities of senseless death. Great wrongs are taking place around us, some
of them perpetrated by our own government. If we were to seek a musical
characterization of our circumstance, surely we would choose Franz Josef
Haydn's famous choral work entitled "Mass for Times of Distress," for we
are indeed distressed.
To be merely spectators in such a time can reduce us to despondent exhaustion. But to understand these wrongs as a call to arms gives you and me a
sense of life and purpose that both serves those who need our help and also
regenerates our will to preserve the rule of law and to achieve ajusterjustice.
During the Montgomery bus boycott inspired by Rosa Parks and led by
Martin Luther King, carpools took some people to their jobs, but there
weren't enough cars for them all; in addition many people simply preferred
to walk, as witnesses to their cause, even though they had to walk great distances. Dr. King became concerned about one of these. They called her
Mother Pollard, and she was well into her eighties but still needed to work;
she was walking miles every day to and from her place of work. Dr. King
pleaded with her to ride the bus. She replied that she would walk until it was
over. He said, "But Mother Pollard, aren't your feet tired?" She said, "My
feet is tired, but my soul is rested." Resisting the wrongs around us may be
tiring and even dangerous, but I submit that it will rest your soul.
The need for courageous advocacy is undiminished, whether in defense
of individuals accused of wrongdoing, or in attacking social issues like those
we have heard about from our guests this week: immigration, penal systems,
judicial independence, our relationship with native American peoples, and
national security. There is need for your advocacy in countless settings, especially in this time of greater exercise of governmental power. I want, how-
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ever, to emphasize the opportunity and responsibility that are yours at the

level of representing individual clients, especially in those matters where
emotions run high.
Just to give flesh to my point, let me describe a single case that highlights
the desperate need for courageous representation by lawyers like yourselves
and that illustrates, also, what will occur if we somehow allow the system to
shut you out. I use this particular episode as an illustration, out of scores of
possible examples, because it is recent, having come to my attention only
last week, and also because it is to me so shocking. It is the case of a man
named Maher Arar.
Maher Arar was born in Syria thirty-five years ago. He moved to Canada
at age seventeen, apparently to escape the Syrian draft, and he holds both
Canadian and Syrian citizenship. He has computer engineering degrees from
McGill and the University of Quebec. His wife has a Ph.D. in finance from
McGill, and they have two young children. According to all evidence, he has
led an exemplary life.
In September of 2002, Arar was returning to Montreal from a family vacation in Tunisia. During a stopover at Kennedy Airport, in New York, he was
seized and shackled by United States immigration officials, who suspected
that he was an al Qaeda member. Despite holding a Canadian passport, Arar
was held in solitary confinement in Brooklyn. After five days he was allowed
to call his Canadian mother-in-law, who notified a Canadian customs official and retained an attorney to represent him, but before they could be of
help to him, U.S. officials deported Arar to Syria-a move that is called
extraordinary rendition, whereby terrorism suspects are sent to countries
where torture is practiced. Held for months in a three-by-six cell in a dungeon near Damascus, he was abused physically and psychologically.
According to court papers, "The cell was damp and cold, contained very
little light and was infested with rats, which would enter the cell through a
small aperture in the ceiling. Cats would urinate on Arar through the aperture, and sanitary facilities were nonexistent." Reportedly, his captors beat
him savagely with an electrical cable and threatened to place him in a "spinebreaking 'chair"' for beatings and electric shock. He was allowed to bathe
in cold water once a week. He lost forty pounds while in captivity.
In an attempt to lessen his exposure to the torture, he falsely confessed to
having trained in Afghanistan even though he had never been to Afghanistan.
But no useful confession was forthcoming, and after ten months he finally
was released when no link to any terrorist organization or activity emerged.
The revolting mistreatment of Mr. Arar was, of course, illegal under our
Constitution and treaties. Indeed, it would have been illegal even if the suspicions of his al Qaeda connection had proved true. But he was never given
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meaningful access to a lawyer who might have challenged his detention and
torture and raised those constitutional and treaty issues.
After his release, Mr. Arar retained a lawyer and sued Attorney General
Ashcroft and other members of the administration in federal court in
Brooklyn, seeking damages. Now that, at long last, he has a lawyer to stand
with him, all should be well, with the government called to account for its
oppressive dealings with Arar. But not yet. A month ago, the trial judge, not
disputing that United States officials had reason to know the Syrian torture
was likely, nevertheless dismissed the suit on the ground that the use of torture in rendition cases is a foreign policy question, not appropriate for judicial review.
The decision seems to say that a court must abstain in the face of a defense
that the issue is a foreign policy question, which is for the executive alone.
It really says that an individual who is sent overseas by us for the purpose of
being tortured has no claim in a U.S. court-that if we outsource torture, the
victim is remediless.
If my understanding of the case is correct, surely it is a shocking decision
and ripe for reversal, since the Supreme Court-in a pair of 2004 opinions
which rebuked the government for its policies of holding foreign terrorism
suspects in indefinite legal limbo in Guantanamo and elsewhere-made it
clear that even during the war on terror, the government's actions are subject
to court review and the government (the executive, that is) must adhere to
the rule of law. '
So lawyers and the courts are indispensable to the maintenance of our
liberties. If we do not provide due process for those in need, or if, as in the
Arar extraordinary rendition, we are not allowed even to demand due process
and fairness for these unpopular clients, our liberties are diminished. And if
somehow we are unable to persuade our courts to enforce the rule of law and
due process, our liberties and our humanity are at risk. Benjamin Franklin's
famous aphorism may have become a clich6, but it is powerfully true
nonetheless: "They who would give up essential liberty to purchase a little
temporary safety deserve neither liberty nor safety."
I know that relatively few of you have significant criminal practices, but
I urge you to seek opportunities to represent those who are persecuted and
prosecuted largely because of public emotion; and I urge you who do not
engage in personal representations to use your considerable talents to persuade the larger public of the critical importance of due process of law even
in times of distress.
I A position underscored by the Supreme Court's decision in the Haindan case on June 29, 2006.
[Editor's note]
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And if, because you may have little experience with cases of a politically
sensitive nature, you doubt your capacity to make a difference, I would
remind you of an ancient story that some of you know by heart. It is perhaps
apocryphal, but instructive nevertheless. In this age-old story, Ahasuerus,
better know to Western ears as Xerxes, was king of Persia-today's Iranwhich held the Jews in captivity. One of the king's many wives-indeed, his
favorite-was Hadassah, or, more familiarly, Esther. Esther was a Jew, but
the king didn't know that fact (which should tell you something about the
quality of communication in those ancient royal marriages!).
As a result of intrigue in the royal court, Ahasuerus decreed the death of all
Jews in the kingdom. Esther's cousin and guardian, named Mordecai,
pleaded with her to ask Ahasuerus to relent, and thus to save her people. She
was reluctant to do what Mordecai asked of her, which was understandable
since to approach the king unbidden carried the death penalty unless the king
chose to extend his golden scepter; and she hadn't been invited. Mordecai
pressed her, however, and concluded his plea to Esther with the familiar
words: "Who knows but that you are come to the kingdom for such a time
as this." She then consented to go, saying, "And if I perish, I perish."
The story ended well, of course, the king not only holding out his scepter
to Esther but also authorizing the Jews to arm and defend themselves, which
they did with overwhelming success.
No one can guarantee you equal success; but the world's need is critical,
and you have no choice-as Esther had no real choice-but to face that need.
Although victory is not assured despite our best efforts, defeat is assured if
we do not join the battle. In Winston Churchill's words, "You will make all
kinds of mistakes, but as long as you are generous and true, and also fierce,
you cannot hurt the world or even seriously distress her."
With your talent and dedication, who knows but that you have come to the
bar for such a time as this.

