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THE	JOHN	REED	MEMORIAL	LECTURE:	
TRUTH,	JUSTICE,	AND	THE	IMPORTANCE	OF	

INDEPENDENT	OVERSIGHT	*	
	

Michael	Horowitz**	
 
	 	
	 I	 am	 absolutely	 delighted	 to	 introduce	 our	 next	 speaker,	
Michael	Horowitz,	who	is	the	 longest-serving	Inspector	General	
of	the	Department	of	Justice—you	probably	read	about	him	regu-
larly	in	the	newspaper.	Michael’s	going	to	be	giving	the	John	Reed	
Memorial	Lecture.		
	 I	want	to	say	a	word	about	John	before	Michael	begins.	John	
was,	for	those	who	did	not	know	him,	the	keystone	in	the	arch	of	
the	International	Society	of	Barristers	until	his	death	in	2018.	He	
was	a	dear	friend	of	so	many	of	us,	including	of	my	late	husband,	
Jim	Robinson,	and	me.	John’s	speech	for	three	decades	was	the	last	
speech	 of	 our	 conventions,	 and	 the	most	 anticipated	 event.	 As	
another	friend	said	so	well	of	John,	“His	words	were	helium	to	our	
quotidian	balloons.”	After	John‘s	death,	we	started	inviting	a	very	
special	speaker	to	each	of	our	meetings,	and	this	year	Scott	chose	
Michael	 Horowitz.	 It’s	 a	 wonderful	 choice	 because	 John	 knew	
Michael	and	admired	him	and	followed	his	career	closely.	And	it’s	
wonderful	to	know	that	John	would	be	so	pleased	that	Michael’s	
speaking	now	in	his	stead	and	in	his	honor.		
	 Michael	 came	 into	my	 life	 twenty-six	 years	ago.	President	
Clinton	had	appointed	my	husband,	Jim,	to	be	Assistant	Attorney	
General	for	the	Criminal	Division,	and	Jim	interviewed	Michael	to	

 
*	Address	delivered	at	the	Annual	Meeting	of	the	International	
Society	of	Barristers,	Laguna	Beach,	California,	Thursday,	21	March	
2024.		
**	Inspector	General	of	the	United	States	Department	of	Justice.	
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come	and	work	with	him.	Michael	was	 then	a	 very	 young	man	
who	had	graduated	magna	cum	laude	from	Harvard	Law	School,	
clerked	for	a	federal	judge,	and	was	then	working	with	Mary	Jo	
White,	 who	 was	 a	 huge	 fan	 of	 his—still	 is—in	 the	 Southern	
District	of	New	York	U.S.	Attorney’s	Office.	Michael	was	the	Chief	
of	the	Public	Corruption	Unit	and	a	Deputy	Chief	of	the	Criminal	
Division	 in	 the	Southern	District.	At	 thirty-four	he	had	won	the	
Attorney	General’s	Award	for	Distinguished	Service	for	his	work	
on	a	massive,	complex,	police-corruption	case	that	was	recently	
featured	on	Vice	and	is	featured	in	a	recent	podcast.1	But	Michael	
was	so	much	more	than	his	résumé.	Jim	was	not	easily	impressed,	
but	he	was	blown	away	that	such	a	young	man	could	have	such	
knowledge,	 wisdom,	 integrity,	 and	 enthusiasm,	 and—Jim	 cor-
rectly	 suspected—judgment,	 and	 he	 was	 elated	 when	 Michael	
agreed	to	be	part	of	his	team	at	the	DOJ.	Michael	came	in	first	as	
Jim’s	 Deputy	 Assistant	 Attorney	 General,	 then	 as	 Jim’s	 Chief	 of	
Staff.	Both	Michael	and	his	now	wife,	Alex,	have	been	wonderful	
additions	in	our	world.		
	 As	 a	 presidential	 appointee,	 Jim	 had	 to	 leave	 the	Depart-
ment	 of	 Justice	 after	 the	 2000	 election	 of	 George	W.	 Bush,	 but	
Michael	was	invited	by	Jim’s	successor,	Michael	Chertoff,	to	be	his	
Chief	of	Staff.	And	Michael	decided	to	stay.	This	was	unusual,	but	
it	was	in	keeping	with	his	and	Jim’s	strong	belief	that	it’s	critically	
important	for	the	Department	of	Justice	to	be	apolitical	if	we	can	
have	any	hope	of	that	institution’s	having	people’s	confidence.	So	
Jim	and	I	took	off	on	sabbatical	and	Michael	stayed.	He	was	there	
when	the	9/11	attacks	happened,	and	he	was	there	when	Enron	
collapsed.		
	 It	was	tough	for	Jim	and	Michael	to	think	about	going	back	
to	private	practice	after	all	of	the	excitement	and	challenges	of	
DOJ,	 but	 in	 2002	 they	 decided	 to	 do	 so	 as	 a	 team.	 They	 chose	

 
1	The	Set,	AUDACITY	(2023)	(downloaded	using	Apple),	
https://podcasts.apple.com/us/podcast/the-set/id1691539676.	
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Cadwalader,	Wickersham	&	Taft	 and	 focused	 their	 practice	 on	
white-collar	 defense,	 internal	 investigations,	 and	 regulatory	
compliance.	They	were	simply	an	amazing	team.	Michael	quickly	
became	a	greatly	 respected	 leader	at	 the	 firm	and	satisfied	his	
public	 service	 as	 George	 Bush’s	 appointee	 on	 the	 Sentencing	
Commission	for	six	years.		
	 After	 Jim’s	death	 in	2010,	Michael	continued	his	very	 suc-
cessful	 practice	 at	 Cadwalader	 and	 was	 busy	 with	 family	 life,	
including	what	was	then	soon	to	be	three	kids.		
	 And	then	the	call	came:	President	Obama	wanted	Michael	
to	become	Inspector	General	of	 the	Department	of	 Justice—the	
conscience	of	 the	department.	This	nomination	 received	 imme-
diate	support	from	both	parties	because	Michael	had	built	such	a	
strong	reputation	for	so	many	things,	including	living	a	life	above	
politics.	From	when	I	first	received	Michael’s		excited	phone	call	
about	the	offer	until	his	confirmation	in	April	of	2012,	I	heard	not	
a	single	second	thought	from	him	or	Alex	about	what	was	a	pretty	
huge	decision.	They	were	living	a	comfortable	life	financially,	and	
now	he	was	going	to	go	back	into	government.	This	was	going	to	
be	a	considerable	challenge,	particularly	with	 their	young	chil-
dren.		
	 In	anticipation	of	this	introduction,	I	asked	Alex	about	this	
time	of	decision	making,	 and	what	 she	 recalled.	 She	 said,	 basi-
cally,	that	she	was	sleepwalking	during	those	years	because	of	an	
infant	and	two	little	children,	but	this	is	what	Alex	added:		

What	 I	 can	 say	 is	 this—Michael’s	moral	North	 Star	
points	 due	 north.	 There	 is	 no	 wavering	 and	 no	
detouring.	In	our	fractured	and	fractious	world,	that	
says	a	lot.	He	can	be	relied	upon	to	pursue	the	course	
of	 justice,	 irrespective	 of	 the	 political	 and	 social	
pressures	of	the	moment.	And	in	doing	so,	he	is	able	to	
chart	a	steady	course	forward,	even	when	the	moral	
integrity	around	us	seems	so	obscured.	



4										INTERNATIONAL	SOCIETY	OF	BARRISTERS	QUARTERLY															

 

 

	“The	other	thing	you	could	say,”	she	added,	“is	that	the	Inspector	
General	job	really	is	him.	It	isn’t	just	a	job,	it’s	his	calling.	It’s	who	
he	is.	At	the	core	of	his	moral	being,	 its	mission	and	his	are	the	
same:	to	ensure	that	we	become	who	we	can	and	should	be	as	a	
country.”		
	 And	 what	 a	 calling	 it	 was,	 and	 is.	 As	 Inspector	 General,	
Michael	Horowitz	oversees	a	nationwide	workforce	of	more	than	
500	people	whose	mission	it	is	to	detect	and	deter	waste,	fraud,	
abuse,	 and	misconduct	 in	DOJ	programs	and	personnel,	 and	 to	
promote	 economy	 and	 efficiency	 and	 department	 operations.	
From	 2015	 to	 2020,	Michael	 served	 as	 Chair	 of	 the	 Council	 of	
Inspectors	General	on	Integrity	and	Efficiency.	This	organization	
includes	all	the	Inspectors	General—all	seventy-five	of	them.	And	
since	April	of	2020,	he’s	been	 in	charge,	 leading	 the	pandemic-
response–accountability	 committee	 of	 twenty-two	 federal	 In-
spectors	General	overseeing	the	$5	trillion	of	federal	pandemic-
related	emergency	spending.		
	 Let	me	quickly	run	through	just	a	few	of	the	kinds	of	things	
Michael’s	investigated.	You’ve	probably	read	about	a	lot	of	them.	
He	investigated	the	ATF’s	Operation	Fast	and	Furious,	about	the	
guns	that	were	passing	 into	the	hands	of	Mexican	cartels.	That	
investigation	 included	 probing	 the	 actions	 of	 Attorney	 General	
Holder	and	the	acting	ATF	director.	You	may	remember	that	this	
became	an	issue	in	the	2012	presidential	campaign.	The	Office	of	
the	Investigator	General	(OIG)	oversaw	two	investigations	of	FBI	
Director	Comey,	one	respecting	his	handling	of	the	2016	election	
and	 the	 second	 respecting	 his	 handling	 of	 memos	 about	 his	
conversations	with	Trump	that	got	leaked	to	the	press	through	a	
friend.	 Michael’s	 done	 an	 investigation	 of	 FBI	 Deputy	 Director	
McCabe	and	of	the	FBI’s	handling	of	the	FISA	warrants	of	Carter	
Page.	And	as	Inspector	General	in	the	DOJ,	his	office	reviewed	and	
critiqued	the	Justice	Department	leadership’s	implementation	of	
the	 zero-tolerance	 policy—Attorney	 General	 Session’s	 pro-



																							TRUTH,	JUSTICE,	AND	INDEPENDENT	OVERSIGHT													5	

 

 

gram—that	 separated	 immigrant	 children	 from	 their	parents.2	
He	has	investigated	the	FBI’s	handling	of	USA	Gymnastics—think	
Larry	 Nassar.	 He	 has	 also	 investigated	 the	 DEA’s	 handling	 of	
deadly	shootings	in	Honduras,	and	involvement	with	prostitutes	
in	Colombia.	And	he’s	done	a	number	of	well-documented		reports	
about	the	Bureau	of	Prison’s	problems,	including	the	handling	of	
Jeffrey	Epstein’s	and	James	Whitey	Bulger’s	deaths	in	prison,	and	
of	 many	 other	 in-custody	 deaths.	 And	 he	 investigated	 and	
reported	 on	 female	 inmates,	 ageing	 inmates,	 inmates	 with	
mental-health	issues,	and	compassionate-release	COVID	in	pris-
ons,	just	to	name	a	few.	
	 Reading	 his	 reports	 and	 watching	 him	 testify	 before	
Congress,	which	he	told	me	last	night	he’s	done	sixty	times,	is	one	
of	those	few	things	that	makes	you	believe	in	government	again.	
Reuters	 recently	 quoted	 Rob	 Storch,	 the	 current	 Inspector	
General	of	the	Department	of	Defense,	who	worked	with	Michael	
for	many	years:	“I	couldn’t	even	tell	you	what	his	politics	are.	He	
is	 completely	 fair,	 right	 down	 the	middle,”	 he	 said.	 “My	 honest	
view	is	he’s	the	gold	standard	of	[Inspectors	General].”3	In	2018,	
the	 New	 York	 Times	 captured	 the	 professional	 Michael	 as	
“[e]qual	parts	auditor,	investigator,	and	cop[.]	Mr.	Horowitz	has	
navigated	his	role	as	one	of	the	most	powerful	arbiters	of	conflict	
in	 Washington—the	 investigator’s	 investigator—with	 a	 diplo-
mat’s	instinct	for	recognizing	fault	lines,	a	prosecutor’s	focus	on	

 
2	Dep’t	of	Justice,	Office	of	the	Inspector	General,	Review	of	the	
Department	of	Justice’s	Planning	and	Implementation	of	Its	Zero	
Tolerance	Policy	and	Its	Coordination	with	the	Departments	of	
Homeland	Security	and	Health	and	Human	Services	(Jan.	2021	
(revised)),	https://oig.justice.gov/sites/default/files/reports/21	
-028_0.pdf.	
3	Sarah	N.	Lynch,	DOJ	Watchdog	Michael	Horowitz	Is	a	Career	Straight	
Shooter,	Colleagues	Say,	REUTERS	(Dec.	9,	2019),	https://www.reuters	
.com/article/world/doj-watchdog-michael-horowitz-is-a-career	
-straight-shooter-colleagues-say-idUSKBN1YD110/.	
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justice,	and	a	Washington	insider’s	knack	for	amassing	allies	on	
Capitol	Hill.”4		
	 Michael	Horowitz	is	going	to	speak	to	us	about	truth,	justice,	
and	the	importance	of	independent	oversight.		

~	Marietta	Robinson	
I	

JOHN	REED:	INSPIRATION	
	

	 Well,	thank	you,	Marti.	I	think	I’m	going	to	sit	back	down,	
now;	I	don’t	know	why	I	should	say	anything	after	that.		
	 It’s	great	 to	be	here	with	all	of	you.	As	Marti	 said,	 I	was	
fortunate	to	get	to	know	John	Reed	because	I	was	a	member	of	
the	Barristers	when	I	was	 in	private	practice,	 thanks	to	Marti	
and	Jim.	As	Marti	noted,	I	came	down	to	Washington	in	1999	to	
work	on	Jim’s	staff	at	DOJ.	And	subsequently,	three	of	us	on	his	
staff	became	inspectors	general:	one	became	the	Department	of	
Homeland	 Security	 Inspector	 General;	 another	 became	 the	
FDIC	Inspector	General,	and	I	became	the	Inspector	General	for	
the	DOJ.	This	speaks	volumes	about	Jim	and	what	he	instilled	in	
all	of	us.		
	 When	Scott	reached	out	to	me	to	ask	me	to	give	the	John	
Reed	Lecture,	I	thought	back	to	John,	to	sitting	in	the	audience	
listening	to	his	lecture	at	the	end	of	these	conferences.	And	as	
Marti	said,	he	left	us	at	the	end	of	a	week	of	great	presentations	
and	 discussions	 with	 a	 bounce	 in	 our	 step.	 He	 gave	 truly	
heartfelt	and	inspiring	words	about	the	legal	profession.	He	did	
it	with	his	great	wisdom,	and	his	tremendous	wit,	and	he	would	
have	you	 leave	 feeling	proud	to	be	a	 lawyer,	 if	you	were	one,	
and	make	you	reflect	on	your	responsibility	to	uphold	the	rule	

 
4	Katie	Benner,	Justice	Dep’t	Watchdog	Will	Be	Tested	in	Next	Chapter	
of	Clinton	Investigation	Firestorm,	N.Y.	TIMES	(June	13,	2018),	
https://www.nytimes.com/2018/06/13/us/politics/michael	
-horowitz-justice-department-inspector-general.html.	



																							TRUTH,	JUSTICE,	AND	INDEPENDENT	OVERSIGHT													7	

 

 

of	 law,	 and	 your	 obligation	 to	 advance	 the	 cause	 of	 justice,	
whether	you	were	a	lawyer	or	not.		
	 Just	to	give	you	a	sense	of	John’s	importance	to	me,	I	still	
carry	with	me	the	letter	he	sent	me	when	I	became	Inspector	
General	in	May	of	2012.	He	talked	about	how	vital	that	position	
was	to	the	justice	system’s	health,	and	how	meaningful	it	was	
that	I	was	going	to	be	in	that	position.	It	meant	so	much	to	me	
to	have	that	encouragement	from	him	at	the	start	of	my	tenure.	
And,	given	my	memory	of	that	and	of	John’s	inspiring	speeches,	
when	Scott	invited	me	to	give	this	year’s	lecture,	I	immediately	
said	“Yes.”		
	 And	then	I	thought,	“What	am	I	doing?	I	can’t	emulate	John.	
I	can’t	even	come	close	to	what	John	could	do.”		
	 So,	 you	 know,	 I	 did	 what	 any	 good	 lawyer	 should	 do.	 I	
called	Marti	and	I	said,	“What	am	I	doing?”	Marti	gave	me	a	pep	
talk	 and	 the	 book	 that	 I	 gather	 all	 of	 you	 now	 get,	 of	 about	
twenty	 years	 of	 John’s	 speeches	 to	 the	 Barristers.	 I	 went	
through	all	of	them.	It	reminded	me	that	not	only	did	John	give	
memorable	addresses,	but	he	had	these	tremendous	titles	 for	
them.	His	 title,	 a	hook,	 caught	your	attention,	 and	 the	 speech	
kept	it.	Some	of	them	were	They’re	Playing	our	Tango,	In	Praise	
of	Thermostats,	Believing	 is	 Seething,	and	 the	Optimism	of	Un-
certainty.	How	do	you	even	come	close	to	matching	that?		
	 I	 spent	 some	 time	 thinking	 about	 it.	 I	 read	 the	 whole	
book—all	of	his	speeches—and	I	saw	the	constant	theme	run-
ning	through	them	of	truth	and	justice	in	the	pursuit	of	a	better	
system	 of	 justice.	 And	 so	 that’s	 how	 I	 came	 up	with	my	 title,	
which,	 I	 at	 least	 tried	 to	 get	 catchy	 (didn’t	 quite	 succeed,	
probably),	but	that’s	what	I’m	going	to	talk	about:	Truth,	Justice,	
and	the	Importance	of	Independent	Oversight.		
	 I	also	thought	it	would	be	a	good	idea	to	start	a	John	Reed	
Lecture	by	referring	to	one	of	John’s	speeches.		
	 When	 I	 looked	 at	 the	 book,	 I	 thought,	 Let	me	 start	 in	 a	
place	 that	 epitomized	 the	hope,	 the	 spirit	 and	 the	 love	of	 the	
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legal	system	that	he	brought	to	this	organization	and	to	these	
speeches.	That’s	exemplified,	I	think,	in	his	speech	from	March	
2002,	six	months	after	9/11.	For	those	of	you	who	can	rewind	
back	to	that	time,	there	arose	a	debate	about	civil	liberties,	civil	
rights,	 in	 tension	 with	 protecting	 the	 country.	 John	 spoke,	
eloquently	as	usual,	about	the	fight	for	justice,	and	how	even	in	
our	darkest	moments,	that	fight	continues.	“Over	the	course	of	
recorded	history,”	he	said,		

mankind,	individually	and	collectively,	has	climbed	
repeatedly,	 persistently	 toward	 the	 top	 of	 the	
mountain,	 only	 to	 be	 knocked	 down	 again	 and	
again—by	 war,	 famine,	 disease,	 human	 miscal-
culation,	and	by	human	evil.	But	each	time,	we	get	
up	and	climb	again,	intending	to	go	at	least	as	high	
as	we	did	the	last	time,	and	hoping—indeed	expec-
ting—to	reach	even	higher	ground.5		

And	then	he	gave	a	list	of	examples:		

o The	tragedy	of	the	Civil	War	began	the	long	march	
toward	an	integrated	society.		

o World	War	I	sowed	the	seeds	of	our	[country’s]	entry	
into	the	world	community.		

o The	Great	Depression	gave	birth	to	a	system	of	
governmental	support	for	social	services	.	.	.	.		

o World	War	II	exposed	the	utter	evil	of	genocide,	[but]	
it	was	followed	by	the	Marshall	Plan,	an	astounding	
display	of	generosity	to	a	defeated	foe.6		

The	 fight	 and	 pursuit	 of	 justice,	 he	 reminded	 us,	 never	 ends.	
“[T]rue	 victory,”	 he	 said,	 “consists	 of	 fidelity	 to	 one’s	 code	 of	
right	and	wrong,	 .	 .	 .	there	is	no	true	failure	when	that	fidelity	
has	 been	 maintained,	 and	 .	 .	 .	 victory	 is	 transient—without	

 
5	John	W.	Reed,	It	Never	Ends,	address	delivered	in	Kailua-Kona,	
Hawaii,	March	8,	2002,	reprinted	in	THE	TRIAL	LAWYER’S	CALLING:	
PERSPECTIVES	OF	JOHN	W.	REED,	161,	164	(2019).	
6	Id.	
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further	 struggle	 it	 withers	 and	 dies.”7	 And	 he	 concluded	 by	
saying,	“Finding	ourselves	back	down	the	hill,	we	simply	start	
again	and	work	toward	pushing	the	stone	higher	this	time.	The	
valley	we	are	in	is	not	where	we	are	to	stay.”8		
	 And	certainly,	as	usual,	John’s	words	were	prophetic.		

	
II	

INSPECTORS	GENERAL	AND	INDEPENDENT	OVERSIGHT	
	

	 My	own	discussion	begins,	actually,	in	a	different	valley,	a	
few	years	earlier.	In	1974,	when	the	President	resigned	in	the	
wake	 of	 the	 Watergate	 scandal.	 We	 saw	 the	 exposure	 of	
grievous	 abuses	 at	 the	 Justice	 Department	 and	 the	 Federal	
Bureau	of	Investigation.	We	saw	a	former	Attorney	General	go	
to	 jail.	 This	 was	 also	 one	 year	 after	 our	 withdrawal	 from	
Vietnam	and	the	end	of	that	long	war,	which	sowed	tremendous	
distrust	in	our	government.	But	out	of	that	valley	came	some	of	
the	most	important,	good-government	reforms	in	our	history,	
including	 the	 Freedom	 of	 Information	 Act,	 the	 Ethics	 in	
Government	Act,	the	Privacy	Act,	the	Civil	Service	Reform	Act,	
the	Foreign	Intelligence	Surveillance	Court	Act,	and	of	course,	
what	I‘m	going	to	talk	about	today,	the	Inspector	General	Act	of	
1978.		
	 Now,	 Inspectors	 General	 weren’t	 new.	 They	 weren’t	
created	 in	 1978.	 They	 were	 actually	 first	 used	 by	 General	
George	 Washington.	 And	 they	 have	 long	 been	 used	 in	 the	
military,	as	folks	who’ve	been	in	military	service	know;	indeed,	
Alexander	Hamilton	was	an	 Inspector	General	 long	before	he	
was	 the	 Treasury	 Secretary.	 You	would	 all	 have	 known	 a	 lot	
more	about	us,	had	only	a	song	been	included	in	that	Broadway	

 
7 Id.	at	166. 
8	Id.	at	167.	
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show	 that	 lauded	 Hamilton’s	 great	 tenure	 as	 an	 Inspector	
General.	It’s	very	disappointing	that	that	was	overlooked.		
	 But	fast	forward	to	1978.	Though	Inspectors	General	were	
widely	used	in	the	military,	they	reported	through	the	military	
structure.	 The	 notion,	 then,	 of	 creating	 Inspectors	 General	 in	
each	 agency	 in	 the	 fed-
eral	 government	 was	
considered	 by	 many	 to	
be	 a	 quite	 radical	 idea,	
because	we	 report	 both	
to	the	head	of	the	agency	
and	to	Congress.	 In	 fact,	
one	 legal	 analyst	 refer-
red	 to	 us	 at	 the	 time	 as	
“Congressional	ferrets	of	
dubious	constitutionality.”9	So	.	.	.	not	the	nicest	thing	to	say.	But	
I	can	assure	you,	meaner	things	have	been	said	of	me	and	my	
office.		
	 In	 1978,	 IGs	 were	 created	 in	 twelve	 agencies.	 The	 IG	
offices	proved	to	be	so	successful	that	the	Act	has	been	amen-
ded	several	times	since.	Currently,	there	are	actually	seventy-
four	 federal	 IGs.	 We	 cover	 every	 large	 agency	 and	 a	 lot	 of	
smaller	agencies.	Many	states	and	localities	also	have	adopted	
an	IG	model	over	the	past	forty	years. And	our	responsibilities,	
as	Marti	 said,	 are	 to	 root	 out	 waste,	 fraud,	 and	 abuse	 in	 the	
agencies	we	oversee—in	my	case,	the	Justice	Department—and	

 
9	MILLER	CTR.	OF	PUBLIC	AFFAIRS,	UNIV.	OF	VA.,	THE	SEPARATION	OF	
POWERS:	THE	ROLES	OF	INDEPENDENT	COUNSELS,	INSPECTORS	GENERAL,	
EXECUTIVE	PRIVILEGE	AND	EXECUTIVE	ORDERS	1,	4	(1998)	(“IGs	.	.	.	serve	
as	members	of	the	Executive	Branch	yet	report	to	Congress	about	the	
internal	workings	of	their	agencies.	They	serve,	in	other	words,	
within	executive	agencies	as	Congressional	ferrets	of	dubious	
constitutionality	.	.	.	.”),	http://web1.millercenter.org/commissions	
/comm_1998.pdf.	

Mean	Tweets:		
• “If	you	actually	believe	anything	

IG	Horowitz	does	matters,	go	
soak	your	head	in	butter	and	
throw	it	on	the	grill.”	

• 	“Dear	IG	Horowitz,	if	all	of	
America	can	see	it,	what	in	the	
world	is	your	problem?	Blind?”		

• “This	man	I	didn’t	know	existed	
is	obviously	a	Kremlin	agent.”		
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to	 ensure	 that	 programs	 are	 run	 effectively	 and	 efficiently.	
Here’s	 how	 we’ve	 framed	 our	 specific	 responsibilities	 at	 the	
Justice	 Department:	 “Promoting	 the	 rule	 of	 law	 through	
objective,	 independent	 oversight	 of	 the	 Department	 of	
Justice.”10	 That	means	 I’m	 looking	 at	 how	 programs	 are	 run,	
including	 how	 the	 department	 handles	 some	 of	 its	 most	
sensitive	 and	 important	 authorities.	 As	 we	 all	 know,	 the	
department’s	been	given	considerable	responsibility	to	ensure	
that	 our	 communities	 are	 safe,	 that	 our	 country	 is	 protected	
from	attacks.	But	as	we’ve	seen	over	the	years,	those	programs	
can	be	abused	and	not	handled	in	the	way	they	should	be.		
	 So	a	little	bit	of	background	on	my	office:	I	have	over	500	
employees	 across	 the	 country.	 They	 are	 in	 a	 variety	 of	
professions—the	 majority	 are	 law-enforcement	 agents	 and	
accountants,	 auditors.	 We	 also	 have	 a	 healthy	 number	 of	
lawyers,	given	the	nature	of	our	oversight	work,	and	inspectors	
and	 evaluators—people	 who	 will	 have	 public-policy	 back-
grounds	and	experience.	Our	budget’s	about	$150	million.	We	
are	the	tenth	largest	IG	among	the	seventy-four	federal	IGs.	The	
Defense	Department	IG	and	the	HHS	IG	are	the	largest,	by	far;	
given	 the	size	and	scope	of	 their	 responsibilities,	 they	have,	 I	
think,	over	1,800	employees.	So	although	500-plus	employees	
is	 obviously	 a	 large	 number,	 keep	 in	 mind	 that	 the	 Justice	
Department	has	 about	120,000	employees,	 and	about	 a	 $32–
$33	 billion	 budget.	 That	 means	 we	 are	 getting	 about	 three-
tenths	of	1%	of	the	Justice	Department	budget	to	support	our	
independent	 oversight,	 which	 is	 hardly	 enough	 to	 do	 all	 the	
kind	 of	 oversight	work	 I	 think	we	 could	 effectively	 do,	 but	 it	
certainly	allows	us	to	do	some	of	the	most	important	work.	We	
oversee	 the	 Federal	 Bureau	 of	 Investigation,	 the	 Bureau	 of	
Alcohol,	Tobacco,	Firearms	and	Explosives,	Drug	Enforcement	

 
10	Mission	Statement,	Office	of	the	Inspector	General	of	the	Dep’t	of	
Justice,	https://oig.justice.gov/about.	
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Administration,	 the	 U.S.	 Marshals	 Service,	 as	 well	 as	 (many	
perhaps	don’t	realize)	the	Federal	Bureau	of	Prisons.		
	 These	 are	 just	 a	 handful	 of	 the	 thirty-five	 to	 forty	
components	at	the	Justice	Department.	The	Bureau	of	Prisons	
is	 the	 largest	employer	at	 the	 Justice	Department.	 It	has	over	
36,000	employees	and	in	the	past	has	had	upwards	of	40,000	
employees.	 It	 alone	 is	 funded	 by	 about	 a	 quarter	 of	 the	
department’s	 budget:	 we	 spend	 about	 $8	 billion	 a	 year	 on	
federal	 prisons.	 The	 FBI	 has	 almost	 the	 same	 number	 of	
employees,	 but	 it	 has,	 by	 far,	 the	 largest	 budget—over	 $12	
billion.	Those	two	components	alone	account	for	at	least	two-
thirds	 of	 the	 Justice	 Department.	 Everything	 else	 is	 small	 by	
comparison—they’re	 still	 important,	 but	 in	 terms	 of	 the	 size	
and	scope,	they	share	the	remaining	third.		
	 One	area	we	do	not	have	authority	over,	for	which	we	have	
fought	 since	 our	 founding,	 is	 professional	 misconduct	 by	
lawyers	 in	the	Justice	Department.	That	 is	an	area	we’ve	 long	
thought	 we	 should	 be	 overseeing.	 Instead,	 Congress	 has	
decided	 not	 to	 expand	 our	 jurisdiction	 to	 this	 area.	 That	
responsibility	is	handled	by	what	is	called	the	Office	of	Profes-
sional	 Responsibility	 (OPR).	 It	 doesn’t	 have	 the	 statutory	
independence	that	we	have:	it	is	managed	and	supervised	by	an	
individual	 appointed	 by	 the	 Attorney	 General,	 or	 the	 Deputy	
Attorney	 General.	 So	 you	 have	 situations	 where	 we	 may	 be	
investigating	 allegations	 of	 wrongdoing	 by	 the	 law-enforce-
ment	agents,	like	the	FBI,	who	handled	a	certain	investigation	
or	matter,	but	any	allegations	of	professional	misconduct	by	the	
prosecutors	involved	would	go	to	OPR.	In	our	view,	there’s	no	
principled	reason	why	alleged	misconduct	by	agents	is	review-
ed	by	a	statutorily	independent	IG	while	alleged	misconduct	by	
federal	prosecutors	is	handled	by	an	office	without	that	statu-
tory	independence,	particularly	since	the	most	 important	and	
serious	 allegations	 against	 the	 Justice	 Department	 is	 often	
misconduct	by	federal	prosecutors,	particularly	criminal	prose-
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cutors,	 in	 a	 courtroom.	 Our	 fight	 to	 obtain	 jurisdiction	 con-
tinues.	We’ve	gotten	close	a	few	times	to	getting	that	authority;	
I	could	spend	hours	talking	about	it,	but	I	won’t.		Just	be	aware	
that	that	it’s	one	carve-out	to	our	authority.		

Let	There	Be	Light:	What	We	Look	For	

	 It’s	important	to	keep	in	mind	what	is,	and	is	not,	our	role	
as	 IGs:	 We	 are	 not	 management.	 We	 are	 not	 policymakers.	
We’re	 there	 to	 do	 independent	 oversight.	We’re	 not	 there	 to	
resolve	policy	fights	or	political	disputes.	We	very	much	try	to	
stay	out	of	those.	Particularly	at	the	Justice	Department,	we	do	
conduct	our	work	in	areas	that	are	fraught	with	political	issues,	
as	Marti’s	list	of	controversies	we’ve	investigated	and	reported	
on	indicated.	Almost	everything	the	Justice	Department	is	doing	
has	an	overlay	of	politics	with	it.	We	don’t	shy	away	from	doing	
the	 kind	 of	 work	 we	 do,	 but	 we	 don’t	 take	 on	 work	 for	 the	
purpose	of	resolving	a	policy	fight	or	a	political	dispute.	What	
we’re	really	about	is	providing	the	public	with	an	independent,	
nonpartisan	 report	 of	 whatever	 issue	 we’re	 addressing.	
Throughout	 our	work,	we’re	 focused	 on	 two	 core	 principles:	
transparency	and	accountability.	That’s	what	we	bring	to	issues	
we’re	 being	 asked	 to	 look	 at.	 Of	 course,	 we	 also	 make	
recommendations	for	how	to	improve	programs,	and	we’ve	had	
a	 significant	 impact	 through	 these	 recommendations.	But	 the	
foundation	 of	 everything	 we	 do	 is	 independent,	 nonpartisan	
oversight.	And	such	oversight	includes	making	sure	the	public	
knows	how	these	programs	are	being	run	and	that	people	are	
being	held	accountable	for	how	they	run	them,	or	if	they	cross	
lines,	that	they’re	being	held	accountable	criminally	or	through	
administrative	proceedings.	So	in	many	respects,	we	are	carry-
ing	out	the	principles	laid	out	by	Justice	Brandeis:	“Sunlight	is	
the	best	of	disinfectants;	electric	light	the	most	efficient	police-
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man.”11	(I	went	to	Brandeis	University,	so	I	like	to	quote	Justice	
Brandeis.)	And	that’s	really	what	we’re	about.	Over	my	twelve	
years	as	 Inspector	General,	 I’ve	seen	how	when	we	shine	 the	
light	on	misconduct	or	wrongdoing,	or	on	poorly	run	programs,	
the	 wrongdoing	 ceases.	 We	 send	 an	 important	 deterrent	
message	 to	 folks;	programs	are	 fixed,	 and	we	 see	 the	kind	of	
reforms	 that	 probably	 never	 would	 have	 happened	 had	 that	
information	not	become	public.	It’s	rewarding	to	see.		

The	Federal	Bureau	of	Prisons	

	 One	area	in	which	we’ve	done	a	lot	of	oversight	work	is	the	
Federal	Bureau	of	Prisons.	Some	of	you	may	have	seen	a	recent	
60	 Minutes	 segment	 referencing	 some	 of	 it,12	 and	 it	 pretty	
accurately	captured	the	crisis	the	agency	is	in.	We’ve	spent	a	lot	
of	 time	 investigating	 and	 compiling	 reports,	 and	 we’ve	 seen	
changes	 occurring	 because	 of	 them.	We’ve	 recently	 started	 a	
program	of	 unannounced	 or	 short-notice	 inspections	 of	 pris-
ons.	We	call	the	warden	up	at	8	a.m.,	we	tell	him,	“We’re	coming	
at	noon,”	and	we	send	a	team	out.	We	spend	the	week	looking	
at	 the	prison,	 talking	 to	 inmates,	 talking	 to	 staff,	 seeing	what	
conditions	 are	 really	 like.	 We’ve	 seen	 very,	 very	 disturbing	
things	at	the	prisons	we’ve	gone	into.	We	went	up	to	Waseca,	
Minnesota,	 to	 a	 federal	 women’s	 prison.	 There	 are	 holes	 in	
roofs,	 leaking	 facilities,	 all	 sorts	 of	 problems	 with	 the	 place	
structurally,	 issues	 that	 the	 BOP	 told	 us	 they	 don’t	 have	 the	
money	to	fix.	They	have	huge	staffing	shortages,	problems	with	
getting	 not	 only	 correctional	 staff,	 but	 healthcare	 staff,	 both	

 
11	Louis	Brandeis,	What	Publicity	Can	Do,	HARPER’S	WEEKLY,	at	10	(dec.	
20,	1913),	https://www.sechistorical.org/collection/papers/1910	
/1913_12_20_What_Publicity_Ca.pdf.	
12	Agency	in	Crisis,	Sunday	on	60	Minutes,	CBS	News	(Jan.	25,	2024),	
https://www.paramountplus.com/shows/video/QvieysiWviWbZUf3
M9DmJs5GUrP1TQPi/?ftag=CNM-00-10abb6c.	
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physical	 and	mental	 healthcare.	 (By	 the	 way,	 everything	 I’m	
talking	about	is	available	to	the	public	on	our	website,13	and	I	
encourage	 you	 to	 go	 there.	We	 take	 pictures	when	we	 go	 to	
these	places,	and	you	can	see	what	I’m	telling	you	about.)	
	 Our	second	unannounced	inspection	last	year	was	of	the	
Federal	Correctional	Institution	in	Tallahassee,	Florida.	On	our	
second	day	at	the	facility,	we	went	to	look	at	food	services.	The	
prison	 was	 serving	 inmates	 moldy	 bread,	 and	 there	 were	
rotting	 vegetables	 in	 the	 kitchen.	 In	 the	 warehouse,	 we	 saw	
rodent	 droppings,	 bugs	 crawling	 in	 food,	 and	 damaged	 con-
tainers.14		
	 It	turns	out	that	Monday,	our	first	day	at	the	Tallahassee	
facility,	was	the	first	day	for	the	new	food	manager	there.	Not	a	
great	thing	to	have	us	show	up;	but	it	was	good	for	him	that	it	
was	 his	 first	 day.	 They	 later	 told	 us	 they	 spent	 literally	 the	
whole	rest	of	Tuesday	into	two	or	so	in	the	morning	cleaning	
out	the	warehouse.	Which	they	did;	we	went	back	and	looked.	
But	those	are	the	kinds	of	things	we’re	seeing	when	we	do	these	
inspections.		
	 The	Tallahassee	institution,	by	the	way,	also	had	holes	in	
the	 roofs,	 leaks,	 and	 resulting	 damage	 in	 the	 living	 quarters.	
There’s	 a	women’s	 prison	 and	 a	male	 camp.	 At	 the	women’s	
prison,	women	were	using	 feminine	hygiene	products	 to	 seal	
the	leaks	in	windows	so	rain	wouldn’t	come	in	onto	their	beds.		
	 I	 can’t	 say	 that	 all	 that	 happened	 there	 has	 been	 reme-
diated,	but	we’re	shining	a	 light	on	these	 issues	and	 it	has	an	
impact.	We’re	seeing	more	and	more	interest	in	Congress;	the	
Attorney	 General	 and	 the	 Deputy	 Attorney	 General,	 are	 both	

 
13	U.S.	Dep’t	of	Justice	Office	of	the	Inspector	General,	Reports,	
https://oig.justice.gov/reports. 
14	The	report	and	its	photographs	are	available	at	https://oig.justice	
.gov/reports/inspection-federal-bureau-prisons-federal-
correctional-institution-tallahassee.								
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focused	on	this	and	aware	that	these	are	problems	that	have	to	
be	fixed.	
	 We’ve	 also	 heard	 over	 and	 over	 again	 about	 the	 lack	 of	
mental-health	professionals	at	the	BOP.	I	had	a	hearing	about	
three	weeks	ago	on	a	report	we	did	about	deaths	in	custody	at	
the	 Bureau	 of	 Prisons—300-plus	 deaths	 over	 the	 four-year	
period	spanning	the	pandemic	from	2017	to	2021.	More	than	
half	of	the	deaths	were	deaths	by	suicide	or	homicide,	or	drug-
related	deaths.	Obviously,	 drug-related	deaths	 shouldn’t	 ever	
happen	in	a	prison.	The	BOP	ranks	people	1,	2,	3,	or	4—from	
least	 to	most	 serious	 regarding	 their	 need	 for	mental-health	
care.	 And	 of	 the	 deaths	 by	 suicide,	 about	 two-thirds	 of	 those	
people	 had	 been	 designated	 level	 1,	 which	 means	 the	 BOP	
decided	they	didn’t	need	mental-health	treatment.			
	 The	other	problem	that’s	going	on	at	the	BOP	is	that	many	
institutions	have	a	large	shortage	of	correctional	staff,	which	is	
obviously	what	a	prison	needs	above	all—to	make	sure	inmates	
are	 overseen.	When	 institutions	 face	 correctional	 staff	 short-
ages,	 BOP	prisons	 often	 resort	 to	 something	 called	 “augmen-
tation,”	 which	 means	 taking	 staff	 from	 other	 professions—
education,	 facilities,	 healthcare—to	 serve	 as	 correctional	
officers.	This,	of	course,	exacerbates	shortages	that	exist	with	
healthcare	 professionals,	 with	 facility	 staff,	 with	 educational	
staff.	We’ve	reported	on	the	long	wait	lists	of	inmates	wanting	
to	participate	in	educational	programs,	for	example,	and	those	
wait	lists	are	often	due	to	educational	staff	shortages.		
	 So	these	are	a	cascading	series	of	problems,	but	none	of	
these	issues	would	be	out	there	in	the	public	eye	if	there	wasn’t	
the	 independent	oversight	that	we	do	and	we	weren’t	able	to	
use	 our	 independent	 authority	 to	 go	 in	 and	 do	 this	 kind	 of	
oversight	work.	 And	 it’s	 because	we	 are	 shining	 the	 light	 on	
these	 critical	 issues	 that	 we	 are	 seeing	 policymakers	 taking	
action	to	try	to	address	them.	
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Getting	to	the	Facts	

	 	People	ask,	How	do	you	go	about	doing	this	job?	How	do	
you	find	this	information?	I	often	tell	them	that	it’s	actually	not	
that	hard.	It	can	be	challenging:	there	are	a	lot	of	arrows	coming	
in	from	every	which	way.	Nor	are	we	the	most	popular	organi-
zation	around,	as	you	might	guess.	I	like	to	joke	that	when	I	go	
to	the	DOJ	cafeteria,	I	can	clear	it	out	pretty	quickly	and	not	have	
to	wait	on	line.	But	we	are	ultimately	a	fact-based,	fact-centric	
organization.	Our	people	are	going	out	there	to	ascertain	what	
the	 truth	 is,	what’s	 really	happening.	We’re	not	 advocates;	 in	
many	respects,	ours	is	a	bit	like	a	European-magistrate	model,	
a	quasi-judicial	model.		
	 We’re	looking	to	see	what	the	reality	is.	How	we	do	that	is	
by	 getting	 access.	 In	 the	 prison	 situation,	 we	 go	 look	 at	 the	
prisons.	But	we	also	have	access	to	all	the	records	of	the	Justice	
Department.	So	our	reports	can	 involve	reviewing	tens,	 if	not	
hundreds	of	thousands	of	documents.	The	Foreign	Intelligence	
Surveillance	Act	(FISA)	review	involving	the	FBI’s	handling	of	
its	Crossfire	Hurricane	investigation,	the	2016	election	review	
involving	the	FBI’s	Clinton	email	investigation—those	involved	
reviewing	 upwards	 of	 a	million	 documents,	 including	 emails,	
hardcopy	documents,	electronic	documents,	tweets,	texts,	etc.	
As	you	might	guess,	we	 spend	a	 large	amount	of	 time	poring	
over	such	documentation.	We	are	also	able	to	compel	our	own	
Justice	Department	employees	to	speak	with	us.	We	can	get	that	
testimony.	And	we	have	documentary	subpoena	authority	 for	
non-governmental	entities,	so	if	third	parties	are	involved,	like	
healthcare	providers	for	prisons,	we	can	subpoena	them	and	so	
obtain	their	records.		
	 The	one	area	where	we	are	unable	to	get	evidence	without	
voluntary	 cooperation	 is	 the	 testimony	 of	 former	 Justice	 De-
partment	 employees,	 whether	 line	 agents	 or	 the	 Attorney	
General,	or	any	department	employee	in	between.	If	they’ve	left	
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the	 Justice	 Department,	 we	 cannot	 subpoena	 them	 for	 testi-
mony;	 they	have	 to	voluntarily	agree	 to	be	 interviewed.	That	
has	proven	to	be	a	large	impediment	to	what	we	do.	We’ve	been	
advocating	in	Congress	to	get	the	authority	to	issue	subpoenas	
to	 past	 DOJ	 employees,	 but	 I	 don’t	 think	 that	 authority	 is	
imminent.	
	 We	 spend	 a	 good	deal	 of	 time	 interviewing	 any	witness	
whom	we	 can	 compel	 or	 coax	 to	 testify	 voluntarily,	 aided	by	
reviewing	 their	 documents.	 We	 have	 regularly	 interviewed	
attorneys	general,	deputies	attorneys	general,	FBI	directors—
employees	 at	 all	 levels	 of	 the	 Justice	 Department,	 depending	
upon	the	issue	and	who	has	relevant	information.		
	 We	 are	 looking,	 literally,	 for	 just	 the	 facts.	 We’re	 not	
interested	 in	 the	 spin;	 we’re	 not	 interested	 in	 advocacy;	 we	
want	 to	 know	what	 the	 facts	 are.	With	 those	 facts,	 we	write	
public	reports.	As	for	transparency,	we	start	from	the	principle	
that,	unless	there’s	a	law	that	dictates	otherwise,	everything	we	
write	 should	 be	 public.	 That’s	 not,	 frankly,	 where	 a	 lot	 of	
government	agencies	start,	but	it’s	where	IGs	start.	We	expect	
to	make	public	everything	we	report	on,	because	what	follows	
from	a	focus	on	facts	and	on	transparency	and	public	reporting	
is	accountability.	It	is	very	hard	to	have	accountability	without	
being	 utterly	 transparent,	 and	 transparency	 is	 achieved	 by	
making	all	our	reports	public	insofar	as	we	can.		
	 Obviously,	 what	 we	 can	 do	 with	 classified	 material	 is	
limited.	 But,	 for	 example,	 our	 FISA	 report	 is	 almost	 entirely	
public,15	 because	 we	 understand	 how	 to	 write	 reports	 in	 a	
manner	that	does	not	disclose	classified	information	while	still	
providing	 the	 public	 with	 the	 information	 that	 it	 needs	 to	
understand	what	transpired.	Ultimately,	we’re	here	to	serve	the	
public:	we	want	the	public	 to	know	how	their	 Justice	Depart-

 
15	See	OIG,	Review	of	Four	FISA	Applications	and	Other	Aspects	of	
the	FBI’s	Crossfire	Hurricane	Investigation	(Dec.	2019	(revised)),	
https://oig.justice.gov/reports/2019/o20012.pdf.	
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ment	is	operating	and	how	it	is	handling	the	legal	authority	that	
it’s	been	given.		
	 Our	reports	are	fact-centric,	and	we	try	to	write	them	in	a	
very	flat	style:	you	will	not	see	a	 lot	of	hyperbole;	we	are	not	
looking	for	hot	 language	but	rather	a	neutral	reporting	of	the	
facts.	We	had	a	40th	anniversary	event	in	2018,	to	celebrate	the	
signing	of	the	IG	Act	of	1978,	and	Bob	Woodward—who	with	
Carl	Bernstein	wrote	All	the	President‘s	Men—came	to	speak	to	
the	group.	He	joked	about	the	flat	style	of	our	report	about	the	
FBI’s	handling	of	investigations	during	the	2016	election.	This	
was	when,	 in	 July,	 then–FBI	Director	 Jim	Comey	gave	a	press	
conference	about	Hillary	Clinton,	and	then	in	late	October	sent	
a	letter	to	Congress	about	the	FBI’s	investigation	into	Clinton’s	
private	email	server,	among	other	things.	Bob	Woodward	joked	
about	 the	 title	 to	 our	 report:	 Various	 Actions	 by	 the	 FBI	 and	
Department	of	Justice	in	Advance	of	the	2016	Presidential	Elec-
tion.	 He	 said	 that,	 in	 the	 spirit	 of	 our	 modest	 style,	 he	 and	
Bernstein	should	have	titled	their	book	“The	Actions	of	President	
Richard	Nixon	and	His	Campaign	That	Supported	Him	in	Advance	
of	the	1972	Presidential	Election.	Who	needs	All	the	President’s	
Men	or	‘Watergate’	in	the	title?”		

Belief	in	Truth	

	 One	of	the	things	that	best	prepared	me	for	this	 job	was	
being	a	trial	lawyer,	trying	cases	as	a	federal	prosecutor	in	the	
Southern	District	of	New	York.	For	everyone	who’s	tried	a	case,	
there’s	 nothing	more	 important	 than	 being	 able	 to	make	 the	
twelve	people	 sitting	on	a	 jury	understand	why	you	 tortured	
them	for	a	week	or	two,	why	they	had	to	sit	there,	unable	to	say	
a	word,	 and	none	of	 them,	pretty	much,	wanting	 to	be	 there.	
They	can’t	talk;	they	can’t	ask	a	question;	they	must	just	listen	
to	lawyers,	to	witnesses,	to	the	judge.	You	have	to	relate	to	them	
why	 their	 service	 is	 important	 and	 why	 this	 judgment	 that	
they’re	about	to	make	is	so	critical.	You	have	to	be	able	to	speak	
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to	 them,	 not	 in	 legalese,	 but	 in	 plain	 language.	 And	 so	 that’s	
proven	to	be	very	valuable	to	me	in	this	job	(and	to	some	extent	
explains	the	style	of	our	reports).	
	 Of	course,	facts	and	the	truth	matter	in	a	courtroom.	I	also	
believe	they	still	matter	outside	the	courtroom.	That’s	why	our	
work	is	so	important—because	we	are	non-partisan,	indepen-
dent	 factfinders.	That	brings	me	back	 to	 Justice	Brandeis	and	
John	Reed.	
	 When	 Justice	Brandeis	 died	 in	October	1941,	Hitler	 had	
conquered	continental	Europe,	and	it	was	just	weeks	before	the	
bombing	 of	 Pearl	 Harbor.	 Dean	 Acheson,	 who	 had	 been	 the	
justice’s	 law	 clerk,	 gave	 a	 eulogy	 in	 which	 he	 talked	 about	
Justice	Brandeis’	belief—through	all	of	this—in	truth.	

	 We	are	the	generation	which	has	lived	during	
and	 between	 two	World	Wars.	We’ve	 lived	 in	 the	
barren	years	of	disillusionment,	years	when	the	cry	
was,	What	 is	 truth?	During	 these	years,	we	saw	 in	
Justice	Brandeis’	 actions	his	burning	 faith	 that	 the	
verities	 to	which	men	 had	 clung	 through	 the	 ages	
were	verities,	that	evil	never	could	be	good,	and	that	
falsehood	was	not	truth.16		

He	went	on,		

To	 him,	 truth	 was	 less	 than	 truth,	 unless	 it	 was	
expanded	so	that	the	people	could	understand	and	
believe.	During	these	years	of	retreat	 from	reason,	
his	 faith	 in	 the	 human	 mind,	 and	 in	 the	 will	 and	
capacity	 of	 people	 to	 understand	 and	 grasp	 the	
truth,	never	wavered	or	tired.	In	a	time	of	moral	and	
intellectual	 anarchy	and	 frustration,	he	handed	on	
the	great	tradition	of	faith	in	the	mind	and	spirit	of	

 
16	Mr.	Justice	Brandeis,	55	HARV.	L.	REV.	191–92	(1941).		
Editor’s	Note:	This	paragraph	is	as	quoted	in	President’s	Letter,	
Advance	Sheet—Special	Issue,	BALTIMORE	BAR	LIB.,	http://barlib	
.org/NewsletterSpring2020No.3.pdf,	but	the	remainder	of	the	eulogy	
is	not	to	be	found	in	this	issue	of	the	Harvard	Law	Review.			
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man,	which	is	the	faith	of	the	prophets	and	poets,	of	
Socrates,	of	Lincoln.	

	We	are	the	generation	which	has	lived	during	and	
between	two	wars.	We	have	lived	in	the	desert	years	
of	 the	 human	 spirit.	 We	 have	 lived	 in	 the	 barren	
years	 of	 disillusionment—years	when	 the	 cry	was	
“What	is	truth?”—years	when	men	with	a	little	new-
found	knowledge	believed	that	they	had	pried	into	
the	mainsprings	of	the	human	mind	and	spirit,	and	
could	make	mankind	work	for	any	end	by	playing	on	
its	 fears	 and	 appetites.	 These	 were	 years	 during	
which	we	were	with	the	Justice	and	saw	in	action	his	
burning	 faith	 that	 the	 verities	 to	 which	 men	 had	
clung	through	the	ages	were	verities,	that	evil	never	
could	 be	 good,	 that	 falsehood	 was	 not	 truth,	 not	
even	 if	 all	 the	 ingenuity	 of	 science	 reiterated	 it	 in	
waves	that	encircled	the	earth.		

This	made	me	think	about	John,	who	had	the	same	belief	in	the	
goodwill	of	people	and	 in	 the	strengths	of	 the	 justice	system.	
John	would	always	end	his	presentations	by	 saying	 to	 every-
body	in	the	room,	how	hopeful	he	was,	but	also	how	it	was	the	
responsibility	of	everyone	in	the	room	to	advance	the	cause	of	
justice,	and	to	keep	fighting	for	truth.		
	 I	 hope	we	will	 all	 do	 that	 together,	 no	matter	 the	 chal-
lenges	before	us.	 I	appreciate	having	the	opportunity	to	say	a	
few	words	to	you	and	to	give	the	John	Reed	Lecture	was	truly	
an	honor.	So	thank	you.	

	
QUESTIONS	&	ANSWERS	

	
Q:	Who	has	oversight	of	special	counsel?	Your	office?	

A:	 Great	 question,	 though	 it’s	 a	 little	 challenging	 to	 answer	
because	 of	 the	 carve-out	 in	 the	 OIG’s	 jurisdiction	 for	 alleged	
professional	misconduct	 by	DOJ	 lawyers.	 If	 a	DOJ	 lawyer	 has	
engaged	 in	 alleged	 criminal	 wrongdoing,	 or	 in	 non-criminal	
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conduct	 that	 would	 not	 be	 characterized	 as	 professional	
misconduct,	 such	as	sexual	harassment,	sexual	assault,	 things	
like	 that,	 the	 IG	would	have	authority	over	 that.	 If	 it’s	alleged	
misconduct	 related	 to	 a	 DOJ	 lawyer’s	 authority	 to	 conduct	
litigation	and	investigations,	such	as	Brady	or	Giglio	violations,	
then	 it’s	 OPR’s	 jurisdiction.	 The	 line	 becomes	murkier	 when	
you’re	 talking	 about	 alleged	 misconduct	 involving	 politiciza-
tion,	 or	misuse	of	 authority	 that	 goes	beyond	what	would	be	
just	professional	misconduct.	The	OIG	and	OPR	may	have	over-
lapping	jurisdiction	in	those	circumstances.		
	 By	the	way,	we’ve	been	asked	many	times	to	 look	at	the	
behavior	of	DOJ	special	counsels.		This	all	in	the	public	record.	
We	were	asked	to	look	at	special	counsel	Bob	Mueller,	when	he	
was	special	counsel	 investigating	allegations	of	Russian	inter-
ference	 in	 the	2016	election;	and	 John	Durham,	when	he	was	
appointed	special	 counsel	 to	 look	at	 the	FBI’s	 involvement	 in	
the	same	FISA	matter	that	we	had	investigated.	We’ve	also	been	
asked	to	look	into	investigative	work	by	Jack	Smith,	the	current	
special	counsel.		
	
Q:	 What	 is	 the	 enforcement	 authority	 of	 your	 office	 beyond	
providing	reporting?		

A:	We	really	don’t	have	enforcement	powers	or	a	mechanism	
for	enforcement.	When	we’re	doing	criminal	investigations,	we	
bring	 our	 cases	 to	 criminal	 prosecutors	 in	 a	 U.S.	 Attorney’s	
Office	or	to	DOJ’s	Criminal	Division	(which	Jim	Robinson	used	
to	 lead);	when	 it’s	 a	 potential	 civil	 fraud	matter	we’ve	 inves-
tigated,	 we’ll	 bring	 it	 to	 civil	 prosecutors.	 It’s	 then	 up	 to	 the	
criminal	or	civil	prosecutors	whether	to	bring	the	case	forward.	
For	 our	 non-investigative	 work—our	 audits,	 evaluations,	 in-
spections,	and	reviews—which	is	the	bread	and	butter	of	what	
we	 do,	 we	 don’t	 have	 the	 ability	 to	 force	 DOJ	 to	 accept	 our	
recommendations.	What	we	do	 is	make	 those	 reports	 public,	
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which	include	our	recommendations	for	addressing	the	failures	
and	weaknesses	we’ve	identified,	and	then	every	month	on	our	
website,	 we	 post	 an	 IG	 report	 of	 pending	 open	 recommen-
dations.	 That’s	 our	 mechanism	 for	 enforcement—transpar-
ency.	Our	real	authority	comes	from	sunlight	and,	in	particular,	
from	news	reporting	and	congressional	hearings.	I’ve	testified	
at	about	sixty	hearings	during	my	twelve	years	as	IG	and	I’ve	
found	that	when	there’s	a	hearing,	all	of	a	sudden	the	depart-
ment	 starts	 to	 take	 action.	 Oftentimes,	 I’m	 not	 alone	 at	 the	
hearing;	there’s	a	DOJ	witness	as	well	and	they	don’t	like	getting	
yelled	at	in	a	public	hearing,	which	is	generally	what	happens	if	
they	don’t	agree	to	address	the	issues	we	identified.		
	 Basically	we	rely	on	moral	suasion,	and	making	sure	the	
public	understands	what	we’ve	found	and	what	we’ve	recom-
mended,	and	whether	DOJ	is	addressing	the	recommendations	
in	a	timely	manner.	That’s	why,	 frankly,	speaking	at	a	confer-
ence	 like	 this	 to	 all	 of	 you—leaders	 in	 the	 legal	 community,	
members	of	the	public	with	a	strong	interest	in	DOJ’s	work—is	
so	 important.	 We	 need	 to	 make	 sure	 our	 stakeholders	 are	
aware	of	who	we	are,	what	we	do,	and	the	important	work	that	
we’ve	done.	
	
Q:	 You	were	 asked	 about	 special	 counsel.	We’ve	 heard	 some	
pretty	damning	testimony	yesterday	that	if	true	implicates	the	
former	Attorney	General.	Who	has	oversight	in	that?	

A:	We	 do	 have	 some	 authority	 over	 the	 actions	 of	 attorneys	
general,	 but	 it	 is	 limited	 because	 they	 are	 lawyers	 and	 the	
allegations	usually	 involve	conduct	while	 acting	 in	 their	 legal	
capacity,	which	would	go	to	the	Office	of	Professional	Respon-
sibility	(OPR)	(which	of	course	is	overseen	by	the	AG).	We	do	
have	several	matters	that	we	are	likely	to	be	reporting	on	in	the	
not-too-distant	 future	 that	do	 fall	within	our	 jurisdiction.	But	
those	are	unique	situations.	More	often,	OPR	is	the	investigating	
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entity,	 and	 they	 lack	 statutory	 independence.	 You	 may	
remember	when	 the	Bush	Administration	 fired	a	 slew	of	U.S.	
attorneys.	 Alberto	 Gonzales	 was	 the	 AG	 at	 the	 time,	 and	my	
predecessor,	 Glenn	 Fine	 went	 to	 AG	 Gonzales	 and	 said,	 “We	
should	 be	 looking	 at	 this	 issue.	 It’s	 about	 what	 you	 did,	 AG	
Gonzales.”	But	Gonzales	refused	and	sent	it	to	OPR	because	it	
related	to	misconduct	by	DOJ	lawyers,	even	though	the	AG	had	
authority	 to	 remove	 the	 head	 of	 OPR	 and	 supervised	 OPR.	
Ultimately,	Glenn	Fine	decided	that	we	would	partner	with	OPR	
to	do	the	work.	Fast	forward	to	2011:	Eric	Holder	was	AG	and	
allegations	were	made	 about	DOJ’s	 and	ATF’s	 (the	Bureau	 of	
Alcohol,	 Tobacco,	 Firearms,	 and	 Explosives)	 handling	 of	
Operation	 Fast	 and	 Furious,	 that	 included	 allegations	 against	
AG	Holder.	AG	Holder	asked	the	IG	to	review	the	allegations,	not	
OPR.	All	of	this	could	be	resolved,	as	it	should,	by	giving	the	IG	
jurisdiction	over	misconduct	by	all	DOJ	employees,	including	its	
attorneys.	
	
Q:	What	 can	 you	 tell	 us	 about	 your	most	 significant	 ongoing	
investigations,	and	when	we	might	be	seeing	reports	on	those	
investigators?	

A:	 I’m	 limited	 in	what	 I	 can	 say	 about	 pending	matters.	 One	
pending	 matter	 that	 I’m	 often	 asked	 about	 is	 our	 January	 6	
review.	 Our	 review	 is	 of	 the	 FBI’s	 and	 DOJ’s	 preparations	 in	
advance	of	January	6,	and	their	response	to	the	events	that	day;	
we	don’t	have	jurisdiction	beyond	the	Justice	Department—so	
the	 preparations	 of	 the	 Capital	 Police,	 the	 Secret	 Service,	 the	
D.C.	 	Police,	are	beyond	our	 jurisdiction.	Our	review	has	been	
delayed	 because,	 consistent	 with	 our	 policy,	 we	 paused	 our	
review	while	 the	D.C.	 	U.S.	Attorney’s	Office	was	pursuing	 its	
criminal	 prosecutions	 because	 we	 didn’t	 want	 to	 uninten-
tionally	interfere	with	important	criminal	work.	We’ve	recently	
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been	able	 to	resume	our	work	so	we’re	now	moving	 forward	
and	hope	to	be	able	to	finish	it	up.		
	 Several	other	of	our	investigations	have	been	challenging	
to	complete	because	many	key	witnesses	have	left	DOJ	and	they	
haven’t	 been	 willing	 to	 voluntarily	 speak	 to	 us;	 as	 I	 noted	
earlier,	we	don’t	have	the	ability	to	compel	former	DOJ	officials	
to	speak	with	us.		
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RESUSCITATING	THE	RULE	OF	LAW:	
WHY	IT	MATTERS	AS	SEEN	THROUGH	HIGH-PROFILE	

SPORT-DOPING	SCANDALS	*	
	

Travis	Tygart**	
	

	 I	wrestled	with	how	to	approach	this	 introduction,	as	our	
next	 speaker	 happens	 to	 be	my	 brother-in-law.	 So	 the	 conflict	
was,	Do	 I	 talk	about	all	 the	great	and	wonderful	 things	Travis	
Tygart	has	done	over	his	career,	and	all	of	his	achievements	and	
so	forth?	Or	do	I	tell	the	truth	about	what	a	whiny	baby	he	can	be,	
especially	when	his	beloved	North	Carolina	Tar	Heels	lose	at	any	
sport?	I	decided,	with	convincing	from	my	wife,	Lindsay,	to	save	
those	 stories	 until	 I’ve	 had	way	 too	much	 to	 drink,	 which	 will	
likely	be	a	few	hours	from	now.		
	 Travis	was	born	and	raised	in	Jacksonville,	Florida.	He	has	a	
deep	 love	 for	 the	city	and	state,	but	he	did	end	up	going	to	the	
University	of	North	Carolina,	graduated,	and	then	moved	on	and	
earned	 his	 JD	 from	 Southern	Methodist	 University,	 graduating	
Order	of	the	Coif.	He	was	ultimately	hired	by	the	U.S.	Anti-Doping	
Agency	in	2000,	and	he	became	the	Chief	Executive	Officer	of	the	
agency	in	2007.		Among	his	many	accomplishments	and	achieve-
ments,	 what	 Travis	 is	 well	 known	 for	 is	 his	 prosecution	 of	 the	
Lance	Armstrong	case.	When	others	refused	to	take	it	on,	he	did	
not.	He	never	backed	down,	even	facing	daily	criticism,	threats,	
intimidation—partly	by	me.	It	got	to	the	point	where	he	had	the	
FBI	 on	 speed	 dial.	 He	 had	 private	 security	 detail,	 but	 he	 went	
about	doing	what	was	right	for	this	sport	and	for	protecting	clean	

 
*	Address	delivered	at	the	Annual	Meeting	of	the	International	
Society	of	Barristers,	Laguna	Beach,	California,	Monday,	18	March	
2024.	
**	CEO	of	the	United	States	Anti-doping	Agency.	
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athletes.	And	I’ve	seen	it	firsthand:	he	works	tirelessly	to	do	what	
is	right,	to	do	what	is	fair	and	preserve	the	integrity	of	sport	and	
clean	athletes.		
	 So,	due	to	his	work	and	his	involvement	with	multiple	feder-
al	investigations,	Travis	has	been	featured	on	60	Minutes	and	in	
numerous	documentaries.	He	testifies	in	front	of	the	United	States	
Congress	and	foreign	governing	bodies	about	the	importance	of	
the	 integrity	 of	 sports	 and	 clean	 athletes.	 He	will	 obviously	 be	
involved	 with	 the	 upcoming	 United	 States	 Olympics	 in	 L.A.	 to	
make	sure	everything	runs	smoothly	and	is	done	fairly.		
	 He	serves	on	the	board	of	 the	Sports	Lawyers	Association,	
which	is	involved	in	handling	cases	before	the	Court	of	Arbitra-
tion	for	Sport.	It’s	kind	of	like	the	Supreme	Court	of	sports,	based	
out	of	Switzerland.	This	pains	me	to	say	it,	but	he’s	been	recog-
nized	 as	 Times	 Magazine’s	 100	 Most	 Influential	 People	 and	
Sports	Illustrated	50	Most	Influential	People	in	Sports.	Next	year,	
he’s	making	a	 run	at	Time	Magazine’s	 Sexiest	Man	Alive,	but	 I	
understand	he’s	already	facing	tough	competition	from	our	very	
own	 Scott	 Constantino,	 who	 has	 already	 begun	 his	 campaign.	
With	 that	 I’d	 like	 everybody	 to	 join	 me	 in	 welcoming	 Travis	
Tygart.		

Fraz	Ahmed	
	
	 Well,	thanks,	Fraz.	That	was	quite	the	introduction—that’s	
for	sure.	And	it’s	a	thrill	and	a	huge	honor	for	me	to	be	here.	You	
all	know	Fraz	to	be	a	terrific	trial	 lawyer,	and,	apart	from	the	
example	of	that	in	the	introduction	he	just	gave,	there	was	also	
his	ability	to	convince	my	sister	to	marry	him.	I’ll	just	start	by	
saying	how	close	I	am	to	my	baby	sister,	Judge	Lindsay	Tygart,	
whom	many	of	you	may	know	and	who	is	Fraz’s	wife.	We	don’t	
agree	necessarily	on	everything,	but	we	agree	on	a	lot	of	things.	
And	one	thing	we	certainly	agree	on	is	that	Fraz	is	a	great	trial	
lawyer,	 but	 more	 importantly,	 a	 great	 husband	 and	 a	 great	
father	 to	 their	 two	 kids.	 And,	 obviously,	 that’s	 way	 more	
important	than	any	of	this	other	stuff	we’re	involved	with.	And	
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as	far	as	crying	about	the	Tar	Heels’	losing,	Fraz	is	a	Pitt	fan—
graduated	from	there—and	I	don’t	think	we’ve	lost	to	Pitt	in,	I	
don’t	know,	a	dozen	years	or	so.	So	I’m	not	sure	what	he	was	
talking	about—the	Tar	Heels	losing	to	other	teams.	
	 But	listen,	in	all	seriousness,	it’s	an	honor	and	a	great	pri-
vilege	 for	me	 to	 be	 here	 today,	 and	 I	 really	 appreciate	 Scott	
Constantino,	whom	I	know	from	Jacksonville,	Florida,	reaching	
out	 and	 inviting	me	 to	 be	 here.	My	wife	 came	 along,	 and	we	
really	 look	 forward	 to	 interacting	with	 you	 all	 over	 the	 next	
couple	of	days	we’ll	be	here.	It’s	also	not	lost	on	me	that	I’m	the	
last	 speaker	 before	 the	 lunch	 break,	 and	 that	 we’re	 running	
slightly	behind	time,	so	 I’m	going	to	 try	 to	move	through	this	
pretty	quickly.	But	 I	would	be	 remiss	not	 to	 just	 compliment	
each	and	every	one	of	you	on	a	terrific	organization.	Obviously,	
you	all	know	the	secret	sauce	it	takes	to	make	this	the	special	
organization	it	is.	I’m	honored	to	be	invited	here.	And	as	Fraz	
mentioned,	I	sit	on	the	Sports	Lawyers	Board	Association,	and	I	
have	 opportunities	 to	 speak	 at	 various	 state	 bar	 association	
meetings,	doctor	meetings	and	to	some	corporate	organizations	
a	couple	of	times	a	year.	And	I	can	honestly	say	this	has	been,	so	
far,	the	most	professional	and	collegial	group	of	people	we’ve	
met—literally	 from	 the	 moment	 we	 walked	 into	 the	 lobby,	
Lance	 Sears	 and	 his	wife	 greeted	 us	 and	 explained	what	 the	
organization	was	about	and	how	truly	meaningful	 it	 is.	So	it’s	
awesome	 for	 me	 to	 be	 here,	 and	 I	 greatly	 appreciate	 the	
opportunity.	If	you	don’t	like	my	talk,	blame	Fraz.	If	you	do	like	
my	talk,	please	give	Scott	Constantino	credit	for	having	us	here.	
I	truly	appreciate	the	chance	to	do	so.		
	

I	
INTRODUCTION	

	
	 Sport	presents	some	important,	and	lasting,	lessons	of	life.	
Most	of	you,	I	suspect,	played	sports	growing	up.	Many	of	you	
have	kids	or	grandkids	who	play	sports.	Pretty	much	everybody	
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in	this	room	has	some	touchpoint,	of	course—March	Madness,	
for	example	 (And	yes,	Fraz—the	Tar	Heels	got	a	number	one	
seed	out	here	in	the	West.)	We’re	excited	about	sport	and	what	
it	does	for	us	as	a	country.	Sport	is	one	of	those	last	institutions	
that	 can	 teach	 the	 values	we	want	 our	 citizens	 ultimately	 to	
have,	to	be	the	citizens	we	want	them	to	be,	whether	or	not	they	
end	up	playing	at	an	international	level.	
	 The	Olympic	Games,	as	Fraz	mentioned,	is	coming	to	Paris	
this	summer	of	2024;	they’ll	be	in	L.A.	in	2028.	These	are	awe-
some	 opportunities	 for	 the	 elite-level	 athletes,	 but	 more	
importantly,	 participating	 in	 sports	 at	 any	 level	 gives	 young	
kids	 the	opportunity	 to	 learn	key	values	 for	 living	 their	 lives.	
One	of	the	main	lessons	participating	in	sports—again,	at	any	
level—teaches	kids	is	the	respect	for	the	rule	of	law.	It’s	what	
you	as	lawyers	do	each	and	every	day:	honor	the	rules	and	play	
by	 the	 rules.	 And	 yes,	 we	 want	 to	 win	 and	 we	 want	 to	 be	
competitive,	but	there	are	limits	to	our	willingness	to	win.	
	 I’m	going	 to	use	“rule	of	 law”	with	“rule	of	sport”	some-
what	 interchangeably:	 there	 are	 precise	 parallels	 in	 what	
they’re	 designed	 to	 do.	 If	 you	 think	 about	 it,	 sport	 is	 really	
nothing	 more	 than	 an	 agreement	 by	 competitors	 to	 a	 set	 of	
rules.	 And	 those	 rules	 are	 there	 to	 protect	 the	 fairness,	 the	
equality	 of	 what	 that	 competition	 is	 supposed	 to	 be	 about.	
When	one	competitor	or	one	team	of	competitors	violates	those	
rules,	it’s	no	different	than	violating	the	equal-opportunity	law	
that	we	all	know	and	study	in	law	school.		
	 One	limit	to	our	drive	to	be	competitive	in	sport,	to	win,	is	
the	win-at-all-costs	culture	across	sport,	across	every	industry.	
I	 don’t	 think	 it’s	 unique	 to	 sport.	 I	 don’t	 think	 it’s	 unique	 to	
sports,	quite	frankly,	because	people	want	to	win.	They	will	go	
to	 great	 lengths	 in	 order	 to	 be	 the	 best—whether	 driven	 by	
fame,	fortune,	or	simply	ego.	In	the	Olympics,	 for	example,	an	
obsessive	 national	 interest	 plays	 a	 big	 role	 in	 why	 certain	
countries	are	willing	to	violate	the	rules	that	we	all	agree	to—
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even	a	treaty	that	200-plus	countries	have	agreed	to—in	order	
to	win	the	most	medals	at	the	Olympic	Games.	

	
II	

A	WIN-AT-ALL-COSTS	CULTURE	
	

	 Of	 the	 three	most-ludicrous	 examples	 of	 this	win-at-all-
costs	 culture,	 the	 first	 is	 Chess.com.	 Some	 of	 you	 may	 have	
followed	the	story	of	one	of	the	greatest,	fastest-rising	masters	
at	chess	in	the	United	States,	who	allegedly	cheated	one	of	the	
international	 grand	 wizards.	 The	 American	 rising	 star,	 Hans	
Niemann,	was	an	International	Chess	Federation	grand	master	
at	eighteen.	He	later	admitted	that	he’d	cheated	in	online	games	
when	 he	 was	 twelve	 and	 “in	 some	 random	 games”	 when	
sixteen,	for	which	he	was	thereafter	banned	by	Chess.com.1	In	
the	third	round	of	an	international	tournament,	he,	the	lowest-
ranking	 player	 in	 the	 tournament,	 beat	 Magnus	 Carlsen—
undefeated	in	his	last	fifty-three	over-the-board	games.	Carlsen	
dropped	 out	 of	 the	 tournament	 the	 next	 day,	 without	 expla-
nation,	 but	 his	 having	 done	 so	 was	 interpreted	 as	 a	 tacit	
accusation	 that	 Niemann	 had	 cheated.2	 The	 scandal	 that	
erupted	came	to	a	defamation	suit	by	Niemann	against	Carlsen,	
which	was	eventually	settled.	Especially	notable,	 though,	was	
Niemann’s	alleged	method	of	cheating.	It	supposedly	involved	a	
separate	computer	playing	the	game	he	was	engaged	in	at	live	
competitions,	and	his	having	what’s	known	as	an	anal	bead	that	

 
1	Sean	Ingle,	Top	Chess	Player	Hans	Niemann	Admits	Cheating	in	the	
Past	But	Says	Now	He	Is	“Clean,”	GUARDIAN	(Sept	7,	2022),	
https://www.theguardian.com/sport/2022/sep/07/top-chess-
player-hans-niemann-admits-cheating-in-past-but-says-he-is-now-
clean.	
2	Id.	
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apparently	signals	a	move	by	vibrating.3	(The	lengths	that	some	
people	will	go	to	win—)	
	 Then	 there’s	 the	 fishy	 fish	story	 in	Lake	Erie,	Ohio.	Two	
gentlemen	were	actually	convicted,	spent	ten	days	in	jail,	and,	
most	 importantly,	surely,	 to	them,	their	boat	and	trailer	were	
seized	 and	 forfeited.	What	 did	 they	do?	Well,	 if	 you	 fish,	 you	
know	 that	 in	 these	 competitions,	 winning	 is	 based	 on	 the	
weight	of	the	fish	that	you	bring	back.	It’s	pretty	simple	to	put	
stones	 down	 the	 fish’s	mouth	 and	 increase	 the	weight	 artifi-
cially	and	 falsely,	 fraudulently.	Well,	 these	 two	 fishermen	got	
caught.	Interestingly,	a	state	statute	in	Ohio	makes	cheating	in	
a	sports	event	to	the	tune	of	$1,000	or	more	a	felony.4	The	two	
were	also	indicted	for	attempted	grand	theft	and	couple	other	
charges.	They	ended	up	going	 to	 jail	 for	 ten	days,	and	 lost,	of	
course,	not	only	the	$30,000	prize	money,	but	their	$130,000	
boat.		
	 A	third	example	is	cornhole.5	If	you	tailgate	at	any	sporting	
event	or	high-school	graduation,	you’re	certainly	going	to	play	
cornhole.	Well,	who	knew	there	was	a	national	cornhole	tour-
nament?	ESPN	broadcasts	it	every	once	in	a	while	on	a	Saturday	

 
3	This	theory	was	first	voiced	by	a	chess	commentator,	picked	up	and	
repeated	by	Elon	Musk	(in	a	Tweet	since	deleted)	and	dismissed	as	
“never	a	serious	thing”	by	Niemann.	Bill	Chappell,	Hans	Niemann	
Pooh-Poohs	a	Chess	Cheating	Theory	That’s	Based	on	Vibrating	Beads,	
NPR	(Sept.	26,	2023),	https://www.npr.org/2023/09/26	
/1201734274/chess-hans-niemann-anal-beads-cheating.	
4	Ohio	Rev.	Code	Ann.	§	2925.05	(Cheating—Corrupting	Sports)	
(2011),	https://codes.ohio.gov/ohio-revised-code/section-2915.05.	
5	Editor’s	Note:	These	three	scandals,	plus	a	few	others,	are	
highlighted	in	a	Guardian	article	about	an	abundance	of	cheating	in	
2022	sports	(and	Irish	dance!)	competitions	in	2022.	See	Andrew	
Lawrence,	Chess,	Fishing,	Cornhole:	Why	Did	Cheating	Scandals	
Plague	Sports	in	2022?,	GUARDIAN	(Dec.	26,	2022),	
https://www.theguardian.com/us-news/2022/dec/26/cheating	
-sports-2022	

	



																																		RESUSCITATING	THE	RULE	OF	LAW							 	33	

 
morning.	 if	 you’re	bored.	 In	 cornhole	you	actually	bring	your	
own	 beanbags.	 And,	 though	 there’s	 a	 regulation	 size	 and	 fill	
(corn	 kernels	 or	 resin	 pellets)	 for	 a	 bag,	 apparently,	 it’s	
advantageous—and	cheating—to	play	with	a	smaller	bag.6	
	 Fishing	 tournaments,	 cornhole—at	 what	 point	 are	 we	
going	to	say	enough	is	enough?	And	these	are	the	very	issues	
that	 elite	 Olympic	 athletes—and,	 really,	 all	 athletes	 and	 all	
sports	 across	 the	 globe—have	 to	 worry	 about	 when	 they’re	
competing.	There	is	a	very	clear	set	of	rules.	The	preamble	to	
the	World	Anti-Doping	Agency	(WADA)	Code	says	the	purposes	
of	the	organization’s	program	and	code	are	

	
• [t]o	 protect	 the	 Athletes’	 fundamental	 right	 to	

participate	in	doping-free	sport	and	thus	promote	
health,	 fairness,	 and	 equality	 for	 Athletes	world-
wide,	and	

• [t]o	ensure	harmonized,	coordinated	and	effective	
anti-doping	 programs	 at	 the	 international	 and	
national	 level	 with	 regard	 to	 the	 prevention	 of	
doping	.	.	.	.7			
	

To	promote	athletes’	 fundamental	 right	 to	drug-free,	healthy,	
and	fair	competition	and	to	ensure	equality	out	on	the	playing	
field:	that’s	exactly	why,	both	at	the	elite	international	level	and	
at	every	level	of	sport,	playing	by	the	rules	actually	matters.	We	

 
6	See	Rachel	Sharp,	“BagGate”:	Professional	Cornhole	Is	Latest	Sport	to	
Be	Rocked	by	Cheating	Scandal,	INDEPENDENT	(March	15,	2023),	
https://www.independent.co.uk/news/world/americas/profession
al-cornhole-cheating-scandal-baggate-b2216793.html;	see	also	
American	Cornhole	Ass’n,	Regulation	Cornhole	Bags,	
https://www.playcornhole.org/pages/regulation-cornhole	
-bags?srsltid=AfmBOoq7D8QTmuBaZTEeC-QGPwfKto2V30dWbE	
-BFF6q-FP05k9yCIzC.	
7	World	Anti-Doping	Agency	[WADA]	Code	2021,	at	9,	
https://www.wada-ama.org/sites/default/files/resources/files	
/2021_wada_code.pdf.	
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have	 victims:	 those	 who	 have	 been	 defeated,	 defrauded	 by	
other	athletes	who	will	intentionally	take	drugs	in	order	to	be	
the	 best.	 The	 Code	 publishes	 a	 crystal-clear	 list	 of	 what	 is	
prohibited,	what	is	not	prohibited.8	The	criteria	for	what	has	to	
go	on	 that	 list,	what	doesn’t	have	 to	go	 into	 that	 list,	 concern	
health	 and	 safety,	 obviously,	 and	 performance	 enhancement.	
The	rules	are	published	in	advance;	they’re	reasonable	rules;	all	
athletes	 are	 on	 notice	 about	 those	 rules;	 all	 coaches	 are	 on	
notice	about	those	rules.	So,	from	that	standpoint,	it’s	a	very	fair	
system.		
	 Obviously,	 education	 plays	 an	 indispensable	 role	 in	
making	sure	athletes	are	aware	of	the	rules,	understand	them,	
and	can	abide	by	them.	The	Code	makes	it	as	easy	as	possible.	
Is	 marijuana	 prohibited?	When	 is	 it	 prohibited?	 (And,	 about	
marijuana:	I	live	in	Colorado;	we	were	the	first	state	to	legalize	
it.)	The	USADA	is	not	the	recreational-drug	police.	We	deal	with	
sports-performance	 enhancement.	Marijuana	 is	 prohibited	 in	
competition,	 not	 out	 of	 competition;	 But	 if	 you	 do	 use	 it	 in	
competition,	 you	 can	be	disqualified	 and	 get	 a	 period	 of	 sus-
pension.	The	basic	point	in	such	an	institutional	response	is	not	
unlike	 the	 reason	 for	 drunk-driving	 laws:	 you	 don’t	 want	
athletes,	let’s	say	in	snowboard	or	in	pro-cycling,	coming	down	
a	hill	 at	 seventy	miles	an	hour	 inebriated	and	risking	serious	
injury.	 I	 don’t	 necessarily	 buy	 into	 the	 science	 that	 says	 that	
marijuana	 may	 be	 performance	 enhancing,	 although	 some	
scientists	 out	 there	 would	 argue	 that	 it	 is.	 We	 have	 heard	
anecdotally	 from	 athletes—soccer	 goalies,	 interestingly	
enough—that	 when	 they	 have	 smoked	 a	 little	 marijuana,	
they’re	in	the	zone,	and	the	ball	looks	bigger	and	it	helps	them	
block	out	the	crowd.	(I’m	not	here	to	argue	any	point	of	view;	
but	just	so	just	so	you	know.)		

 
8	See,	e.g.,	WADA’s	prohibited-substances	list	for	2014,	at	
https://www.wada-ama.org/sites/default/files/2023-09	
/2024list_en_final_22_september_2023.pdf.	
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	 Testing	is	obviously	critically	important,	as	is	the	ability	to	
investigate.	Prior	to	the	USADA’s	taking	up	this	issue	in	2000—
we’re	coming	up	on	our	25th	anniversary—there	was	no	way,	
or	believed	to	be	no	way,	to	legally	bring	a	case	against	someone	
in	the	absence	of	a	positive	drug	test.	Of	course,	as	lawyers,	we	
know	 this	 is	 ridiculous,	 because	 if	 you	 have	 any	 evidence,	 a	
positive	drug	test	is	proof	A	of	a	violation	of	the	rule.	If	you	have	
a	 positive	 for	 marijuana—maybe	 secondhand	 smoke,	 maybe	
you	ate	a	brownie,	whatever—maybe	it	wasn’t	even	intentional,	
but	we	know	marijuana	was	in	your	system.	There	are	plenty	of	
other	ways	to	prove	a	violation	of	the	rule.	And	the	rules	include	
things	like	possession,	or	trafficking,	or	conspiracy	to	traffic.	So	
as	lawyers,	we	know	the	process	of	finding	and	developing	and	
presenting	this	evidence	 in	an	appropriate	dispute-resolution	
process,	 or	 in	 courts.	 The	 WADA	 Code	 rules	 set	 up	 private	
dispute	 resolution,	 arbitration,	 across	 the	 globe,	 as	 the	 first	
step.	And	there	is	then	a	right	to	appeal.		
	 The	 Court	 of	 Arbitration	 for	 Sport	 is	 like	 the	 Supreme	
Court	 for	 sport.	 It’s	 an	 arbitral	 body	 based	 in	 Lausanne,	
Switzerland.	On	an	appeal,	one	to	three	arbitrators	are	selected	
per	case.	So	here	in	the	United	States,	all	of	our	athletes	have	
the	opportunity	to	have	their	case	tried	in	live	hearings,	which,	
where	appropriate,	can	be	virtual	hearings.	The	formal	rules	of	
evidence	 don’t	 apply.	 We’ve	 taken	 the	 AAA	 commercial	
arbitration	 rules,	 and	 authorized	 by	 federal	 statute,	 we’ve	
modified	them:	those	are	what	applies.	So	every	athlete,	coach,	
trainer,	 doctor	who	may	 have	 a	 charge	 against	 them,	will	 go	
through	 a	 dispute-resolution	 process	modeled	 after	 the	 AAA	
commercial	 rules.	 Having	 independent	 investigations	 and	 a	
defined	process	and	a	separation	of	powers—prosecutors	who	
present	the	case	before	independent	arbitrators—is	absolutely	
essential	to	the	rights	of	athletes.		
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Case	in	Point:	Cycling	

	 The	Lance	Armstrong	case	actually	started	with	the	2006	
Tour	 de	 France	 prosecution	 of	 the	 rider	 who	 won	 it:	 Floyd	
Landis.	 Tests	 not	 only	 showed	 synthetic	 testosterone	 in	 his	
urine,	but	that	the	ratio	of	testosterone	to	epitestosterone	was	
eleven	to	one,	whereas	the	highest	ratio	permitted	by	the	World	
Anti-Doping	Agency	 is	 four	 to	one.9	The	positivity	 test	at	 that	
time	 was	 6	 to	 1.	 Landis’s	 test	 showed	 almost	 double	 that	
number.	He	got	a	two-year	suspension	and,	of	course,	lost	his	
title.	
		 Lance	Armstrong	wasn’t	caught	with	a	positive	test.	What	
happened	in	our	case	with	Armstrong	is	that	Floyd	Landis	came	
forward;	he	was	a	whistleblower.	When	it	was	time	for	Landis	
to	 come	 back	 from	 that	 suspension,	 still	 effectively	 blocked	
from	entering	this	sport,	he	came	to	us	and	said,	Look,	this	is	a	
big	 fraud.	 Everyone	 in	 the	 sport	 is	 doing	 it.	 Here’s	 all	 the	
evidence.	 And	we	 told	 him	 two	 things:	 First,	 you	 have	 to	 be	
truthful	 with	 us.	 As	 long	 as	 you’re	 truthful	 with	 us,	 like	 any	
whistleblower,	we’re	going	to	fairly,	but	aggressively,	follow	up	
on	 all	 the	 evidence	 you	 provide	 to	 us,	 because	 that	 is	 our	
obligation;	 that’s	what	we	 swore	 an	 oath	 to	 do.	 And	 number	
two,	you	have	to	be	inclusive	in	everything	you	provide	us.	So	if	
you	have	 friends	who	are	 in	 the	Peloton,	 still	 competing	pro-
fessionally	(which	he	did)	you	have	to	tell	us	about	those	people	
as	well,	 and	 not	 just	 about	 the	 people	 you	maybe	 don’t	 like,	
whether	they’re	continuing	to	compete	or	no	longer	compete.		
	 So	 over	 the	 course	 of	 a	 few	 months,	 we	 did	 a	 parallel	
investigation	as	appropriate	with	the	Department	of	Justice	and	
because	some	evidence	was	obtained	in	California	with	the	FDA	
out	 of	 Northern	 California.	 So,	 ultimately,	 quite	 honestly,	 the	

 
9	See	Juliet	Macur,	Backup	Sample	on	Landis	is	Positive,	N.Y.	TIMES	
(Aug.	5,	2006),	https://www.nytimes.com/2006/08/05/sports	
/05cnd-landis.ready.html.	
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investigation	revealed	the	most	overwhelming	case	of	doping	
that	we’ve	ever	experienced,	still	to	this	day.		
	 At	bottom,	again,	is	the	rule	of	law.	Are	you,	or	are	we	in	
our	 position,	 going	 to	 respect	 the	 rule	 of	 law?	 Or	 because	
someone’s	famous,	or	has	done	a	lot	of	good	in	a	lot	of	areas—	
are	we	going	to	give	them	a	free	pass?	Remember,	during	the	
banking	 crisis,	 the	 “too-big-to-fail”	 discussion	 around	 the	
globe?	 Are	 our	 banks	 too	 big	 to	 fail	 or	 should	 they	 be	 held	
accountable	to	the	same	set	of	rules	that	all	of	us	are	held	to	on	
a	daily	basis?	And	quite	honestly,	 if	you	believe	 in	 the	rule	of	
law,	this	was	a	question	that	generated	considerable	pressure.	
I	 had,	 I	 think	 four	 trips	 to	 D.C.	 that	 summer,	 meeting	 with	
leadership	on	both	the	House	side	and	the	Senate	side.	And	we	
got	sued.	The	pressure	to	overlook	Armstrong’s	alleged	doping	
was	immense,	and	led	to	death	threats	and	the	need	for	security	
and	 so	 forth.	 But	 at	 an	 evidentiary	 level,	 it	 was	 actually	 the	
easiest	case	we’ve	ever	had,	because	the	evidence	was	so	utterly	
powerful:	

The	evidence	of	the	U.S.	Postal	Service	Pro	Cycling	
Team–run	scheme	is	overwhelming	and	is	 in	excess	
of	1000	pages,	and	includes	sworn	testimony	from	26	
people,	including	15	riders	with	knowledge	of	the	U.S.	
Postal	 Service	 Team	 (USPS	 Team)	 and	 its	
participants’	 doping	 activities.	 The	 evidence	 also	
includes	 direct	 documentary	 evidence	 including	
financial	 payments,	 emails,	 scientific	 data	 and	
laboratory	 test	 results	 that	 further	 prove	 the	 use,	
possession	 and	 distribution	 of	 performance-enhan-
cing	 drugs	 by	 Lance	 Armstrong	 and	 confirm	 the	
disappointing	truth	about	the	deceptive	activities	of	
the	USPS	Team,	a	team	that	received	tens	of	millions	
of	American	taxpayer	dollars	in	funding.	
Together,	these	different	categories	of	eyewitness,	

documentary,	 first-hand,	 scientific,	 direct	 and	 cir-
cumstantial	 evidence	 reveal	 conclusive	 and	undeni-
able	proof	that	brings	to	the	light	of	day	for	the	first	
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time	 this	 systemic,	 sustained,	 and	 highly	 profes-
sionalized	team-run	doping	conspiracy.10	

	 Lance	 ended	 up	 not	 challenging	 our	 case;	 the	 evidence	
was	 so	 overwhelming,	 he	 would	 have	 been	 a	 fool	 to	 do	 so.	
Instead,	he	decided	to	try	to	win	his	case	in	the	press	and	just	
call	us	anything	and	everything,	saying	it	was	a	witch	hunt,	and	
he	got	railroaded,	and	our	motives	were	bad,	and	all	that	sort	of	
stuff.11	But	he	didn’t	challenge	the	evidence:	it	was	damning	in	
its	scope	and	detail.		
	 In	our	press	 release	 from	October	of	2012,	our	 commu-
nications	 team	 put	 in	 what	 the	 legal	 standard	 is	 under	 the	
WADA	code	 set	of	 rules,	whereby	we	have	 to	prove	 the	anti-
doping	 rule	 violation	 “to	 the	 comfortable	 satisfaction”	 of	 the	
hearing	 body.12	 That	 standard	 of	 proof	 is	 more	 than	 a	 pre-
ponderance	of	the	evidence,	but	less	than	beyond	a	reasonable	
doubt.	In	the	U.S.,	it’s	like	a	clear	and	convincing	standard.	Well,	
I	struck	through	that	part	and	said,	“No,	the	standard	by	which	
we,	the	USADA,	prove	this	is	higher	than	that.”	So	the	team	then	

 
10	USADA,	Statement	from	USADA	CEO	Travis	T.	Tygart	Regarding	
the	U.S.	Postal	Service	Pro	Cycling	Team	Doping	Conspiracy	(Oct.	10,	
2012),	https://www.usada.org/statement/statement-from-usada	
-ceo-travis-t-tygart-regarding-the-u-s-postal-service-pro-cycling	
-team-doping-conspiracy/.		

Editor’s	Note:	The	data	drawn	from	the	investigation	are	available	at	
https://www.usada.org/athletes/results/u-s-postal-service-pro	
-cycling-team-investigation/.	The	site	includes	affidavits,	interviews,	
videos	(including	the	60	Minutes	program	Fraz	mentioned	in	his	
introduction),	correspondence	of	the	USADA	with	Lance	Armstrong	
or	their	legal	representatives,	and	a	wealth	of	other	evidence	
supporting	the	agency’s	conclusions,	including	the	anti-doping	rules	
of	USADA,	WADA,	and	a	number	of	other	organizations	governing	
cycling	competitions.	
11	Lance	Armstrong’s	Statement	of	August	12,	2012,	
https://www.usada.org/wp-content/uploads/2012-08-23-Lance	
-Armstrongs-Statement-of-August-23-2012.pdf.	
12	WADA	Code	3.1,	supra	note	7.	
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came	back	with	“beyond	a	reasonable	doubt.”	 I	was	 like,	 “No,	
no,	no,	nobody	can	have	a	reasonable	doubt	if	you	look	at	all	this	
evidence.”	So	you	go	and	look	at	our	press	release	today,	and	it	
literally	says,	 “The	evidence	shows	beyond	any	doubt	 that	 the	
U.S.	Postal	Service	Pro	Cycling	Team	ran	the	most	sophisticated,	
professionalized	and	successful	doping	program	that	sport	has	
ever	seen.”13	
	 Even	in	the	absence	of	a	positive	test	for	Lance	we	could	
access,	some	of	 the	scientific	evidence	we	 	had	for	Lance	was	
extraordinarily	powerful.	One	graph	that	would	have	been	an	
exhibit	in	the	arbitration	compared	his	reticulocytes,	which	are	
immature	 red	blood	 cells,	 to	 his	 hemoglobin.	Together,	 these	
dictate	your	blood’s	oxygen-carrying	capacity.	For	all	elite-level	
athletes—particularly	 those	 in	 endurance	 sports,	 such	 as	
marathons,	 Tours	 de	 France—but	 even	 in	 power	 sports	 like	
sprinting,	the	recovery	benefit	of	having	more	oxygen	is	frankly	
a	 game-changer	 for	 athletes;	 it	 can	 provide	 a	 potent	 power-
performance–enhancing	benefit.		
	 When	you	exercise,	your	red	blood	cells	are	“burned	off”:	
they	get	destroyed.	Elite-level	athletes	can	suffer	from	anemia	
because	 they	 overtrain	 and	 they	 drive	 their	 body	 into	 the	
ground.	But	here,	in	the	Tour	de	France,	on	a	day	after	the	rest	
day,	right	before	the	mountain	stage,	Lance’s	hematocrit	(which	
measures	 the	 volume	 percentage	 of	 red	 blood	 cells)	 and	 his	
reticulocytes	 just	 shoot	 up.	 According	 to	 one	 of	 the	 top	
hematologists	 in	 the	 world,	 Dr.	 Gore,	 out	 of	 Australia,	 who	
reviewed	 this	 file,	 it	 was	 a	 one	 in	 a	 million	 chance	 that	 this	
increase	was	due	to	a	natural	recovery.14		

 
13	Travis	Tygart	statement,	supra	note	10.	
14	Editor’s	Note:	This	passage	from	a	sports-medicine	journal	explains	
why	this	data	suggested	blood	doping:	“[F]ive	samples	during	the	
2009	Tour	de	France	and	two	samples	during	the	2010	Tour	de	
France	contained	an	unusually	low	percentage	of	reticulocytes.	
Suppression	of	these	immature	red	blood	cells	occurs	when	
additional	red	blood	cells	are	added	to	the	circulation,	as	would	
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	 This	 assessment	 naturally	 assumed	 the	 accuracy	 of	 the	
test	results,	which	we	obviously	had	to	prove.	But	a	one-in-a-
million	chance	 that	 this	acceleration	 in	Lance’s	 red	blood	cell	
recovery	on	 a	 rest	day	was	due	 to	 anything	other	 than	 some	
form	of	blood	doping!	That’s	via	a	blood	transfusion,	EPO	use,	
synthetic	hemoglobin—all	of	which	are	prohibited.		
	 One	in	a	million	chance.	Compared	to	a	DUI	case,	I	think	
for	a	breathalyzer,	with	odds	at	around	1	 in	20,000,	we	send	
people	 to	 jail.	 This	 evidence	 was	 coupled	 with	 eyewitnesses	
who	were	there	when	the	riders	got	a	blood	transfusion	on	that	
rest	day.	So	the	science,	particularly	coupled	with	the	eyewit-
ness	testimony,	was	incredibly	powerful.		

Case	in	Point:	Soccer	and	So	On	

	 So	 a	 few	 other	 cases,	 some	 of	 you	 may	 know	 the	 FIFA	
soccer	case.	If	you	haven’t	had	a	chance,	and	you	like	watching	
Netflix	movies	on	airplanes	or	wherever,	watch	FIFA	Uncovered.	
It	 does	 a	 really	 good	 job	 of	 describing	 the	 corruption	 at	 the	
highest	 level	 of	 World	 Soccer,	 and	 how	 the	 FBI	 went	 about	
cracking	down	on	that	corruption.		
	 A	 few	 other	 cases	 throughout	 the	 world:	 international	
weightlifting,	international	track	and	field.	And	then	there	is	the	
pervasive	corruption	around	doping,	where	leaders	of	the	sport	
were	 accepting	money	 to	 cover	 up	 positive	 tests	 on	 athletes	
from	certain	countries—mainly	from	Russia.		
	 And	there’s	the	case	of	the	International	Biathlon	Union.	
In	the	U.S.,	biathlon	is	a	very	small	sport,	but	in	certain	parts	of	
the	 world—the	 Scandinavian	 countries,	 Russia,	 Eastern	
Europe—it’s	 like	 the	 NFL.	 They	 broadcast	 biathlon	 compe-
titions	on	the	weekends,	and	everyone	either	goes	to	the	event	
or	watches	it	in	pubs.	

 
occur	after	blood	transfusion.”	David	Mottram,	The	Lance	Armstrong	
Case:	The	Evidence	Behind	the	Headlines,	2	ASPETAR,	issue	1,	Nov.	26,	
2013,	https://journal.aspetar.com/en/archive/volume-2-issue-1	
/the-lance-armstrong-case-the-evidence-behind-the-headlines.	
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	 Well,	 the	 Russians	 effectively	 took	 over	 the	 union	 and	
were	 paying	 money,	 were	 buying	 influence,	 and	 ultimately	
dominated	the	sport	at	a	lot	of	levels.	But	in	one	case,	a	former	
president	 of	 the	 International	 Biathlon	 Union,	 Anders	 Besse-
berg,	 was	 tried	 (and	 convicted)	 in	 Norway	 for	 fraud,	 for	
accepting	money	to	cover	up	Russian	athletes’	positive	tests.15		
	 And	 then,	 of	 course,	 we	 know	 about	 the	 Russia	 state-
sponsored	doping.	And	if	you	haven’t	seen	the	movie,	Icarus,	do.	
Two	movies	to	take	away	if	you’re	interested	in	this	stuff:	FIFA	
Uncovered	and	Icarus.	In	2018,	Icarus	actually	won	the	Oscar	for	
the	 best	 documentary—not	 just	 sports	 documentary—but	
overall	 documentary,	 and	 it	 does	 a	 fascinating	 and	 relatively	
accurate	 job	 of	 describing	 Russia’s	 state-sponsored	 doping	
scheme.		
	 Sport	is	a	game	a	lot	of	the	time,	and	hopefully	it	can,	in	a	
lot	of	places,	still	be	a	game.	But	 it	gets	distorted	through	the	
money,	 through	 the	 fame,	 and	 in	 this	 case,	 through	 national	
interest.	 It’s	not	by	 chance	 that	Russia	used	 its	dominance	at	
certain	sporting	events,	particularly	the	2014	Winter	Olympic	
Games,	to	exert	its	power	on	the	international	stage.	Here	in	the	
United	States,	although	we’re	all	proud	of	the	team	we	send	to	
the	Games	and	are	inspired	by	those	athletes	who	are	the	role	
models	 we	 need	 them	 to	 be,	 some	 countries	 abuse	 their	
athletes’	 participation	 in	 the	 Games	 and	 use	 it	 for	 their	 own	
political	or	national-agenda	purposes.		

Combatting	Corruption	with	the	Rule	of	Law	

	 All	 those	 international	 scandals	 resulted	 in	 an	 unprece-
dented	 and	unique	 law	 in	 the	United	 States,	which	 just	went	
into	effect	at	the	beginning	of	2021.	It’s	called	the	Rodchenkov	
Anti-Doping	Fraud	Act,	known	as	RADA.	It	effectively	criminal-

 
15	See	WADA	[press	release],	WADA	Welcomes	Verdict	in	Besseburg	
Case	(April	12,	2024),	https://www.wada-ama.org/en/news/wada	
-welcomes-guilty-verdict-besseberg-case.	
.	
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izes	any	conspiracy	or	participation	in	doping	athletes.	Not	the	
athletes,	 themselves:	 athletes	 are	 exempt	 from	 criminal	
prosecution.	 The	 proof	 and	 their	 punishment	 is	 the	 sports’	
responsibility.	 That’s	 the	USADA’s	 responsibility,	 and	we’re	 a	
501(c)(3).	 We’re	 not	 a	 government	 organization;	 we’re	 a	
private	organization.	 It’s	by	private	contract	 that	our	athletes	
agree	 to	 the	 rules	 we	 enforce.	 But	 the	 contract	 itself	 gives	
criminal	authority.	
	 What’s	exceptional	about	RADA	 is	 that	 it	 represents	our	
country’s	position	as	to	how	important	sport	is	as	a	teacher	of	
these	life	lessons	I’ve	been	talking	to	societies	and	to	kids	about.	
And	 it’s	 exceptional	 in	 that	 it	 is	 bound,	 by	 mission	 and	 by	
contract,	 to	 take	action	 to	protect	 the	 rights	of	 clean	athletes	
who	compete,	who	want	to	compete,	and	who	strive	to	be	the	
best	they	can	be	by	following	the	rule	of	law.	And	it	is	virtually	
exceptional	 in	 that	 it	 grants	 extraterritorial	 jurisdiction,	
meaning	the	Department	of	Justice	can	prosecute	someone	off	
of	 U.S.	 soil	whose	 behavior	 happened	 off	 of	 U.S.	 soil.16	 That’s	

 
16	RADA’s	purpose	is	“To	impose	criminal	sanctions	on	certain	persons	
involved	in	international	doping	fraud	conspiracies,	to	provide	
restitution	for	victims	of	such	conspiracies,	and	to	require	sharing	of	
information	with	the	United	States	Anti-Doping	Agency	to	assist	its	
fight	against	doping,	and	for	other	purposes.”	Pub.	Law	116-206	Dec.	
4,	2020.	
	 The	law	itself	provides	for	the	government’s	coordination	with	
the	USADA	to	investigate	and	prosecute	persons	involved	in	sports	
doping	(other	than	the	athletes	themselves):	

SEC.	3.	MAJOR	INTERNATIONAL	DOPING	FRAUD	
CONSPIRACIES.	
(a)	IN	GENERAL.—It	shall	be	unlawful	for	any	person,	other	
than	an	athlete,	to	knowingly	carry	into	effect,	attempt	to	
carry	into	effect,	or	conspire	with	any	other	person	to	carry	
into	effect	a	scheme	in	commerce	to	influence	by	use	of	a	
prohibited	substance	or	prohibited	method	any	major	
international	sports	competition.	
(b)	EXTRATERRITORIAL	JURISDICTION.—There	is	
extraterritorial	Federal	jurisdiction	over	an	offense	under	
this	section.		
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pretty	 phenomenal.	 Maybe	 the	 Travel	 Act,	 maybe	 the	 FRCP,	
maybe	RICO,	because	the	banking	system	is	touched	on,	maybe	
one	or	two	other	laws—some	of	the	wire	and	bank	fraud	acts—
such	extraterritorial	jurisdiction	is	not	unique,	but	it	is	excep-
tional.		
	 What	it	takes	for	the	USADA	and	RADA	to	be	involved	is	
one	or	more	athletes	from	the	U.S.	to	compete,	or	three	or	more	
foreign	 athletes.	 The	 competition	 is	 an	 event	 where	 the	 U.S.	
provides	 money	 through	 one	 of	 the	 companies	 we	 contract	
with—an	NBC	contract,	for	example,	or	Nike—that	might	spon-
sor	 the	 event.	 The	WADA	 code	 then	 applies	 to	 that	 event.	 So	
basically,	 what	 Congress	 has	 said	 is	 that,	 one,	 our	 athletes’	
rights	 when	 they	 compete	 around	 the	 world	 are	 important.	
Two,	it’s	a	fraud	issue:	I	would	say	some	seventy	percent	of	the	
money	these	international	sporting	federations	receive	is	from	
U.S.	companies—NBC,	the	Nikes	of	the	world.	If	U.S.	companies	
are	propping	up	these	competitions	financially,	we’re	going	to	
protect	 that	 money	 by	 allowing	 us	 to	 prosecute	 those	 who	
might	violate	the	WADA	rules	here	in	the	United	States.		

 
21	USC	2402.	

SEC.	6.	COORDINATION	AND	SHARING	OF	INFORMATION	
WITH	USADA.	
Except	as	otherwise	prohibited	by	law	and	except	in	cases	
in	which	the	integrity	of	a	criminal	investigation	would	be	
affected,	in	furtherance	of	the	obligation	of	the	United	States	
under	Article	7	of	the	Convention,	the	Department	of	Justice,	
the	Department	of	Homeland	Security,	and	the	Food	and	
Drug	Administration	shall	coordinate	with	USADA	with	
regard	to	any	investigation	related	to	a	potential	violation	of	
section	3	of	this	Act,	to	include	sharing	with	USADA	all	
information	in	the	possession	of	the	Department	of	Justice,	
the	Department	of	Homeland	Security,	or	the	Food	and	Drug	
Administration	which	may	be	relevant	to	any	such	potential	
violation.		

21	USC	2104.	
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	 There’s	been	one	indictment	so	far,	on	a	brand-new	law—
we	 think	 it	was	 the	 fastest	 indictment	 ever	 on	 a	 new	 federal	
criminal	statute.17	 It’s	sending	a	very	powerful	message;	 it’s	a	
powerful	 deterrent.	 But	 more	 importantly,	 it	 is	 setting	 the	
stage.	Over	the	next	ten	years,	we’ll	have	the	Olympic	Games	in	
L.A.,	in	2028,	and	the	Paralympic	Games,	but	it’s	also	the	mega	
decade	for	international	events	that	are	going	to	be	coming	to	
the	United	States	over	 the	next	 ten	years.	We’ve	got	 the	FIFA	
Pro	World	Cup	next	summer.	Then	we	have	the	World	Cup	in	
2026,	the	Rugby	World	Cup,	the	summer	Olympic	Games,	and	
hopefully	the	winter	Olympic	Games.	So	it	is	an	awesome	time	
to	 be	 a	 sports	 fan	 of	 international	 athletic	 competition.	 And,	
from	my	perspective,	and	from	us	at	the	USADA’s	perspective,	
and	from	clean	athletes’	perspective,	this	decade	will	be	most	
important	time	to	celebrate	the	rule	of	 law	and	to	have	these	
games	on	our	soil	be	a	pageantry	of	the	very	values	we	all	hope	
to	uphold	on	a	daily	basis:	that	the	rule	of	law	actually	matters.	
Just	as	the	rules	of	sport	matters,	the	rule	of	law	matters.		
	

QUESTIONS	&	ANSWERS	
	
Q:	How	do	the	athletes	come	under	your	jurisdiction,	and	what	
kind	of	notice	are	they	provided?	

A:	Here	in	the	United	States,	 it’s	all	by	contract.	I’ll	give	you	a	
couple	 of	 examples.	 Lance	 Armstrong	was	 a	member	 of	 USA	
Cycling.	He	had	to	be	a	member	of	USA	Cycling	in	order	to	get	a	

 
17	The	two	individuals	charged	were	purportedly	coaches	for	
Olympic-level	athletes,	including	three	competing	for	Nigeria,	
Switzerland,	and	the	U.K.	The	“coaching”	allegedly	entailed	providing	
performance-enhancing	drugs	to	these	athletes	“in	advance	of,	and	
for	the	purpose	of	cheating	at,	the	2020	Olympic	Games	.	.	.	in	Tokyo.”	
U.S.	ATTORNEY’S	OFFICE,	S.D.N.Y.	[Press	Release],	Anti[Doping	Charges	
Filed	Against		Two	Defendants	in	Manhattan	Federal	Court	(Dec.	18,	
2023),	https://www.justice.gov/usao-sdny/pr/anti-doping-charges	
-filed-against-two-defendants-manhattan-federal-court.	
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license	to	compete	in	the	Tour	de	France.	As	a	member	of	USA	
Cycling,	just	like	a	club	that	might	have	rules	or	conventions	or	
a	homeowners’	association	that	has	rules,	he	agrees,	If	I	ride	the	
Tour	de	France,	 I’m	not	going	 to	use	a	motor	 in	my	bike,	 I’m	
going	to	abide	by	the	weight	restrictions	on	the	bike,	and	I’m	
going	 to	 abide	 by	 these	 anti-doping	 rules.	 It’s	 a	 simple	
agreement.	 You	 can	 look	at	 a	 case	 in	which	Lance	 sued	us	 in	
federal	district	court	down	in	Austin,	Texas.18	He	challenged	our	
process	 on	 a	 constitutional	 basis—as	 failing	 to	 provide	 due	
process	 for	an	action	 that	might	deprive	him	of	his	 license	 to	
compete.	And	the	judge,	Sam	Sparks,	fortunately	said	that	the	
USADA	 process	 provides	 constitutional	 due	 process.	We’re	 a	
private	 organization,	 but	 he	 held	 us	 to	 the	 level	 of	 a	 state	
actor.19	 And	 that	 I	 think	will	 be	 the	 legal	 legacy	 of	 the	 Lance	
Armstrong	 affair:	 it	 demonstrated	 that	 our	 process,	 our	
arbitration	 system,	 judged	by	 the	 standards	 for	 a	 state	 actor,	
does	provide	due	process.	Given	what’s	at	stake—removing	a	
license	not	unlike	a	professional	 license,	for	someone	to	com-
pete	 internationally—holding	 that	 the	 process	 for	 doing	 so	
provides	 the	 accused	 with	 due	 process,	 was	 a	 lasting	 impri-
matur.		
	 Contrast	 that	with	NFL	 disputes,	whereby	 players	 asso-
ciations	 collectively	bargain	 for	what	 their	due	process	 looks	
like.	 Contrast	 that	 to	 the	 NFL’s	 suspension	 of	 Tom	 Brady	 in	
DeflateGate,20	 or	 the	 NFL	 suspensions	 of	 the	 New	 Orleans	

 
18	Armstrong	v.	Tygart,	886	F.	Supp.	2d	572	(W.D.	Tex.	2012).	
19	“For	purposes	of	this	discussion,	the	Court	assumes	the	relevant	
entities	are	government	actors	and	therefore	subject	to	the	
requirements	of	the	Due	Process	Clause.”	Id.	at	581	n.18.	
20	Editor’s	Note:	This	was	a	lengthy	process	beginning	with	Tom	
Brady’s	being	accused	of	having	a	hand	in	underinflated	balls	used	
during	the	2015	New	England	Patriots	AFL	Championship	Game	
against	the	Indianapolis	Colts.	After	an	investigation,	the	NFL	
ordered	Brady	suspended	from	four	games,	fined	the	team	$1	
million,	and	disallowed	its	priority	draft	picks.	The	NFL	Commis-
sioner,	as	arbitrator,	confirmed	the	disciplinary	actions.	The	terms	of	
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the	process	had	been	negotiated	in	a	collective-bargaining	agree-
ment	to	which	the	players	and	the	NFL	were	parties.	The	agreement	
stipulated	that	an	arbitration	judgment	could	be	judicially	reviewed.	
This	one	ended	with	a	Second	Circuit	opinion	that	commented	on	the	
“unorthodox”	nature	of	empowering	the	Commissioner	to	investi–
gate,	impose	sanctions,	and	preside	at	arbitrations	challenging	that	
discipline.	Yet,	the	Court	wrote,	“it	is	the	regime	bargained	for	and	
agreed	upon	by	the	parties,	which	we	can	only	presume	they	
determined	was	mutually	satisfactory.”	Id.	

	 The	Court’s	standard	of	review	was	notably	far	less	stringent	
than	the	constitutional	analysis	exercised	in	the	Lance	Armstrong	
case:	

The	basic	principle	driving	both	our	analysis	and	our	
conclusion	is	well	established:	a	federal	court’s	review	of	
labor	arbitration	awards	is	narrowly	circumscribed	and	
highly	deferential—indeed,	among	the	most	deferential	in	
the	law.	.	.	.	Our	obligation	is	limited	to	determining	
whether	the	arbitration	proceedings	and	award	met	the	
minimum	legal	standards	established	by	the	Labor	
Management	Relations	Act,	29	U.S.C.	§	141	et	seq.	We	
must	simply	ensure	that	the	arbitrator	was	“even	
arguably	construing	or	applying	the	contract	and	acting	
within	the	scope	of	his	authority”	and	did	not	“ignore	the	
plain	language	of	the	contract.”	United	Paperworks	Int’l	
Union	v.	Misco,	Inc.,	484	U.S.	29,	38	(1987).	These	
standards	do	not	require	perfection	in	arbitration	awards.	
Rather,	they	dictate	that	even	if	an	arbitrator	makes	
mistakes	of	fact	or	law,	we	may	not	disturb	an	award	so	
long	as	he	acted	within	the	bounds	of	his	bargained-for	
authority.	
	 Here,	that	authority	was	especially	broad.	.	.	.		

Id.	(internal	citations	omitted	or	truncated).		

Given	this	substantial	deference,	we	conclude	that	this	
case	is	not	an	exceptional	one	that	warrants	vacatur.	Our	
review	of	the	record	yields	the	firm	conclusion	that	the	
Commissioner	properly	exercised	his	broad	discretion	to	
resolve	an	intramural	controversy	between	the	League	
and	a	player.		

Nat’l	Football	League	Mgmt.	Council	v.	Nat’l	Football	League	Players	
Ass’n,	820	F.3d	527,	532	(2d	Cir.	2016).	
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Saints’	coaching	staff	and	organization	in	“Bounty	Gate.”21	The	
NFL	 was	 sued	 and	 the	 parties	 ultimately	 settled,	 but	 their	
process	 for	 athletes—Ray	 Rice	 (who	 was	 suspended	 indef-
initely	after	being	 indicted	 for	assaulting	his	 fiancée),	or	Tom	
Brady	with	the	deflated	ball,	even	their	drug	cases,	the	process	
for	 investigation,	discipline,	and	arbitration	 is	 in	 the	hands	of	
arguably	 one	 of	 the	most	 powerful	 unions.	 And	 even	 judicial	
appeal	is	hamstrung.		
	 (I	will	say,	just	as	an	add,	because	I	do	get	questions	like,	
What	 about	 the	NFL’s	 program;	what	 about	 the	NCAA’s	 pro-
gram?	Importantly,	we	do	not	run	those	programs.	But	take	the	
NCAA,	 for	 example:	 while	 the	 Code	 now	 has	 a	 4	 to	 1	
testosterone-to-epitestosterone	ratio	to	test	positive,	the	NCAA	
until	 just	 till	 recently	was	at	10	 to	1.	And	what	does	 that	 tell	
you?	Well,	 if	 you’re	 in	my	business	 that	 tells	you	 they	have	a	
really	bad	program,	and	that	they’re	sticking	their	heads	in	the	
sand.		
	 I	will	also	say	they	do	not	do	any	blood	testing.	And	you	
have	to	do	blood	testing	because	there	are	certain	substances	
for	which	there	is	no	urine	test.	Human	growth	hormone	is	one	
of	 these:	 it’s	a	potent	performance	enhancer	 that	will	give	an	
athlete	major	advantage,	but	 it	doesn’t	show	up	 in	urine	 test,	
unfortunately.	We	wish	that	there	were	such	a	test.	We’ve	given	
lots	of	money	to	try	to	develop	it,	but	there	isn’t	one.	So	if	you’re	
not	 doing	 a	 blood	 test,	 like	 the	NCAA,	 then	 you	 are	 basically	
giving	 athletes	 a	 free	 license	 to	 use	 substances	 that	 are	 not	
detected	in	the	tests	the	organization	warrants.		

 
21	The	NFL	charged	that	members	of	the	coaching	staff	and	
management	had	paid	bounties	to	players	for	knocking	an	opposing	
player	(typically	the	quarterback)	out	of	a	game.	See,	e.g.,	Mike	
Freeman,	Saints	Took	Common	Practice	of	Bounty	Payments	to	a	New,	
Dangerous	Level,	CBSSPORTS.COM	(March	5,	2012),	https://web	
.archive.org/web/20121020180352/http://www.cbssports.com/nfl
/story/17595418/saints-took-common-practice-of-a-bounty-system	
-to-new-dangerous-level.	
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	 Last	point:	Some	of	you	very	well	could	have	been	and	may	
be	under	our	jurisdiction	from	time	to	time,	if	you	run,	let’s	say	
in	a	New	York	Marathon,	or	if	you	do	a	bike	event,	or	swimming	
competition—a	 lot	 of	members	 fall	 under	 our	 jurisdiction.	 If	
you	enter	such	a	competition,	you	pay	for,	and	get	a	license	to	
compete.	 If	 you	 qualify	 for	 the	New	York	Marathon,	 you	 pay	
your	$250	(or	whatever	 it	 is),	 you	get	your	bib,	you	get	your	
cool	shirt	you	can	wear	around	and	tell	everybody	you	ran	in	
the	New	York	Marathon.	But	you’re	also	agreeing	 that	you’re	
not	going	to	hop	on	a	subway	for	six	of	those	miles	like	Rosie	
Ruiz	did	many,	many	years	ago.	You	also	agree	you’re	not	going	
to	use	EPO,	or	human	growth	hormone,	or	steroids	in	order	to	
beat	your	fellow	competitors.	So	it’s	all	part	of	the	agreement	
when	you	enter	those	races.	And	we	test	all	of	those	events,	we	
test	hundreds	of	events	a	year	on	any	given	basis.		
	 So,	 education:	 education	 is	 absolutely	 essential.	 I	 men-
tioned	marijuana.	The	Sha’Carri	Richardson	case,	which	was	a	
truly	 unfortunate	 case	 and	 got	 a	 lot	 of	 attention	 around	 the	
world,	brings	up	a	couple	questions:	This	was	an	Olympian	who	
used	marijuana	out	of	competition	 in	2021,	 tested	positive	 in	
competition,	got	disqualified	as	the	rules	require,	and	was	kept	
off	 the	Olympic	 team.	This	raised	an	outcry—and	I	get	 it.	But	
again,	we	don’t	make	the	rules;	we	follow	the	rules.	That’s	our	
job.	If	we	made	those	rules,	they	might	be	different	in	how	you	
treat	marijuana,	quite	honestly,	particularly	in	a	case	like	that,	
because	 the	 behavior	was	 before	 the	 event,	 not	 at	 the	 event.	
And	 believe	 it	 or	 not—and	 this	 is	 not	 a	 political	 comment	
whatsoever—when	President	Biden	was	asked	about	it,	he	said,	
“The	rules	are	the	rules,	and	everybody	knows	the	rules	going	
in.	Whether	they	should	remain	the	rules	is	a	different	issue,	but	
the	rules	are	the	rules.”22	He	praised	Richardson’s	acceptance	

 
22	Biden	on	Richardson’s	Sprinting	Suspension:	"The	Rules	Are	the	
Rules,”	REUTERS	(July	3,	2021),	https://www.cnn.com/2021	
/07/03/politics/shacarri-richardson-joe-biden-marijuana-test	
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of	her	suspension,	saying	he	was	“really	proud	of	the	way	she	
responded.”23	Our	team	had	had	three	in-person	meetings	with	
her,	not	one-on-one,	but	small	groups	with	our	education	team	
to	 describe	 why	 the	 rules	 were	 what	 they	 were	 and	 the	
importance	of	a	sanction	to	the	sport	and	to	other	athletes.	So,	
good	for	her	to	have		acknowledged	her	culpability.	She	said	she	
had	known	it	was	a	risk	and	that	it	might	lead	to	a	positive	test	
at	the	event.		
	 The	second	and,	to	me,	the	more	important	question	her	
situation	 raises	 is,	Why	 is	 one	 of	 our	 top	 athletes	 feeling	 the	
need	to	take	the	risk	so	close	to	the	biggest	event	of	her	life?	The	
support	 system	 for	her	 at	 that	 time	 just	 absolutely	 fell	 apart.	
That’s	a	sport	issue,	but	something	we’re	obviously	really	con-
cerned	about	as	well.		
	
Q:	After	the	fall	of	East	Germany,	which	had	an	extraordinary	
pro-doping	organization,	many	of	those	folks	migrated	to	other	
countries.	If	you	recall,	China’s	performance	improved	drama-
tically.	 There	 are	 still	 national	 actors	 who	 are	 supporting	
doping.	Will	we	see	that	in	this	coming	Summer’s	Olympics,	and,	
assuming	we	 do,	 how	will	 you	 be	 able	 to	 address	 that	 effec-
tively?		

A:	That’s	a	great	question.	East	Germany	ran	a	state-sponsored	
doping	 scheme,	 not	 unlike	 what	 Russia	 did	 in	 2014	 and	 has	
since.	A	couple	of	 things	have	changed.	Number	one,	prior	 to	
East	 Germany,	 there	 were	 no	 worldwide	 rules	 prohibiting	
sports	 doping.24	 We	 now	 have	 uniform	 rules	 set	 out	 in	 the	

 
-olympics/index.html.	
23	Id.	
24	Editor’s	Note:	The	first	international	body	to	issue	a	list	of	
prohibited	substances	was	the	International	Olympic	Committee’s	
Medical	Commission	in	1967,	but	it	included	only	those	substances	
that	could	be	determined	by	urine	testing,	which	began	the	following	
year.	Ken	Fitch,	Proscribed	Drugs	at	the	Olympic	Games:	Permitted	
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WADA	 code.	 There’s	 also	 a	 UNESCO	 treaty,	 the	 International	
Convention	Against	Doping	in	Sport.	China	has	signed	off	on	the	
treaty;	Russia	has	signed	off	on	their	treaty.	But	the	treaty	needs	
to	 have	 some	 teeth	 to	 better	 deal	 with	 state	 actors,	 in	 our	
opinion.		
	 There	 was	 an	 announcement	 out	 yesterday	 that	 the	
International	 Olympic	 Committee	 is	 expecting	 no	 more	 than	
sixty	athletes	from	Russia	to	compete	in	the	Games.25	That’s	a	
huge	issue	right	now,	because	it’s	proven	that	they	dope	their	
athletes	intentionally	and	send	them	to	international	events	to	
win.	 Do	 we	 know	 and	 have	 confidence	 that	 that	 system	 has	
changed	sufficiently	to	continue	to	allow	their	athletes	to	com-

 
Use	and	Misuse	(Doping)	by	Athletes,	12	CLIN.	MED.	(Lond.),	No.	3,	June	
2012,	257–60,	https://www.ncbi.nlm.nih.gov/pmc/articles	
/PMC4953490/#ref13.		
	 East	Germany’s	state	system	using	androgenic	anabolic	steroids,	
particularly	for	female	athletes,	was	notoriously	successful	from	
1972	to	1988.	“In	the	three	Olympic	Summer	Games	before	its	
introduction,	East	Germany	won	only	56%	of	the	number	of	medals	
won	by	West	Germany;	by	contrast,	at	the	three	Games	in	which	
widespread	doping	with	AAS	occurred,	East	Germany	won	217%	of	
the	number	of	medals	won	by	West	Germany.”	Id.	(citing	W.	Franke	
&	B.	Berendonk,	Hormonal	Doping	and	Androgenization	of	Athletes:	a	
Secret	Program	of	the	German	Democratic	Republic	Government,	43	
CLIN.	CHEM.	no.	7,	1997,	1262–79).	See	generally	Charles	E.	Yesalis	&	
Michael	S.	Bahrke,	History	of	Doping	in	Sport,	24	INT’L	SPORTS	STUDIES,	
no.	1,	2002,	at	42,	https://www.doping.nl/media/kb/6495	
/Yesalis%20et%20al%202002.pdf.	
25	Editor’s	Note:	This	year,	state-sanctioned	doping	by	Russian	
athletes	was,	it	turns	out,	a	moot	point.	IOC	rules	barred	any	Russian	
or	Belarusian	athlete	who	supported	the	war	against	Ukraine	(or	
who	worked	for	their	country’s	military	or	national	security	
programs)	from	competing	in	the	Paris	Games.	Fifteen	“neutral	
athletes”	were	permitted	to	compete,	as	were	a	couple	of	tennis	
players	and	a	cyclist	who	had	all	left	a	pro-invasion	imprint	on	social	
media.	Daria	Meshcheriakova,	Trio	of	Russian	Athletes	Competing	in	
Paris	Despite	Supporting	War	in	Ukraine,	POLITICO	(July	27,	2024),	
https://www.politico.eu/article/russian-athletes-paris-summer-
olympics-war-in-ukraine-neutrality/.	
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pete	on	the	international	stage?	It’s	a	trust-but-verify	situation.	
Along	with	a	number	of	athletes’	groups,	we	have	called	for	an	
individualized	 review	 of	 each	 and	 every	 Russian	 athlete,	 to	
make	sure	review	that	they’ve	been	tested	at	the	same	level	as	
other	athletes	around	the	world.	And	quite	frankly,	we	just	can’t	
be	confident	that	they	have.		
	 I	will	say	that	you	all	should	be	proud	of	our	athletes.	This	
doesn’t	mean	we	don’t	have	athletes—Lance	Armstrong	being	
the	best	example—who	might	want	to	cheat	to	get	ahead.	The	
pressures	 to	win,	 just	as	 in	cornhole,	apparently,	are	 through	
the	roof.	Our	athletes	are	subjected	to	those	same	pressures	and	
the	temptations	to	do	 it.	What	 I	 think	gives	them	the	support	
not	 to	do	it,	 is	the	fact	that	they	will	get	caught	in	our	system	
and	exposed	through	our	system.	And,	if	you	think	about	it,	no	
young	 kid	 ever	 says	when	 they’re	 playing	 sports,	 at	 eight	 or	
nine	or	ten—whatever	age	they	are—saying,	“Oh,	I	can’t	wait	to	
be	 an	NFL	player	 so	 I	 can	 inject	 dangerous	drugs	 in	my	 rear	
end.”	 I	mean,	 it’s	 just	 not	 part	 of	what	 an	 athlete	 knows	 and	
wants	 to	 do.	 It’s	 only	when	 they’re	 in	 a	 system,	 I	 think,	 that	
doesn’t	 support	 them	 that	 they’ll	 be	 tempted	 to	 cheat.	 They	
need	to	believe	they	can	still	be	able	to	win	without	having	to	
do	that.	And	that’s	why	I	think	these	rules	are	so	very	important,	
why	this	program	is	so	very	important.		
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THE	LINE—AI	AND	THE	FUTURE	OF	PERSONHOOD*	

	

James	Boyle**	
 
	 What	 follows	 is	 the	 introduction	 to	 The	 Line,	 a	 book	 of	
uncommon	 imagination,	 thoughtfulness,	historical	 scope,	philo-
sophical	 depth—and	 topicality:	 Its	 subject	 is	 what	 along	 the	
continuum	 of	 beings—from	mycelium	 and	 trees	 and	 elephants	
and	humans	to	ChatGPT—distinguishes	humans	from	all	the	rest.	
Is	there	a	line,	at	all?	Insofar	as	we	know	from	human	tracings,	
mankind	has	long,	and	repeatedly,	sought	to	define	one.	But,	as	
Jamie	asks	here,	 the	question	 is	not	 the	 “where”	 the	 line	 lies	or	
“what”	 of	 intelligence	 or	 consciousness	 or	 empathy	 that	 differ-
entiates	human	beings	from	others,	but	the	“why.”	And	solons	of	
each	 age,	 each	 discipline,	 have	 answered	 that	 question	
differently,	 from	 biblical	 texts	 to	 the	 promises	 of	 CRISPR.	 The	
current	 focal	point	 is	AI.	 Is	 it,	 can	 it	 be,	 capable	of	what	we’ve	
always	considered	uniquely	human	consciousness?	Jamie,	 in	his	
wisdom,	explores	these	answers	and	this	unsettling	new	question	
in	a	voice	as	lively	and	engaging	as	a	conversation	can	be.			

 
*	©	2024	James	Boyle.	This	work	is	subject	to	a	Creative	Commons	
CC	BY-NC-SA	license.	This	license	applies	only	to	the	work	in	full	and	
not	to	any	components	included	with	permission.	Subject	to	such	
license,	all	rights	are	reserved.		

Editor’s	note:	I	have	modestly	redacted	some	parts	of	this	article	and	
occasionally	modified	punctuation	(hyphens,	commas)	to	comport	
with	this	journal’s	conventions.	The	latter	are	not	signaled;	the	
former	are,	with	ellipses.	Editor’s	notes	that	follow	this	one	are	
signaled	by	being	set	in	[bracketed	italics].	
**	William	Neal	Reynolds	Professor	of	Law,	Duke	University	Law	
School;	founding	Board	member		and	former	Chair	of	Creative	
Commons;	founder	and	Faculty	Co-Director,	Center	for	the	Study	of	
the	Public	Domain.		
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	 In	the	spirit	of	the	Creative	Commons	license,	which	Jamie	
champions,	 the	entire	book	can	be	read	online,	downloaded,	or	
purchased	at	https://www.thepublicdomain.org/.		
	

INTRODUCTION	
	

In	 June	 of	 2022	 a	 man	 named	 Blake	 Lemoine	 told	
reporters	at	the	Washington	Post	that	he	thought	the	computer	
system	he	worked	with	was	sentient.1	By	 itself,	 that	does	not	
seem	strange.	The	Post	is	one	of	the	United	States’	finest	news-
papers,	and	its	reporters	are	used	to	hearing	from	people	who	
think	that	the	CIA	is	attempting	to	read	their	brainwaves	or	that	
prominent	 politicians	 are	 running	 a	 child	 sex-trafficking	 ring	
from	 the	basement	of	 a	pizzeria.2	 (It	 is	worth	noting	 that	 the	
pizzeria	had	no	basement.)	But	Lemoine	was	different;	for	one	
thing,	he	was	not	some	random	person	off	the	street.	He	was	a	
Google	engineer,	and	Google	has	since	 fired	him.	For	another	
thing,	the	“computer	system”	wasn’t	an	apparently	malevolent	
Excel	 program	 or	 Apple’s	 Siri	 giving	 replies	 that	 sounded	
prescient.	It	was	LaMDA,	Google’s	Language	Model	for	Dialogue	
Applications3—that	 is,	 an	 enormously	 sophisticated	 chatbot.	
Imagine	a	software	system	that	vacuums	up	billions	of	pieces	of	

 
1	Nitasha	Tiku,	The	Google	Engineer	Who	Thinks	the	Company’s	AI	Has	
Come	to	Life,	WASH.	POST	(June	11,	2022),	
https://www.washingtonpost.com/technology/2022/06/11/google	
-ai-lamda-blake-lemoine.	
2	See	Marc	Fisher,	John	Woodrow	Cox	&	Peter	Hermann,	Pizzagate:	
From	Rumor,	to	Hashtag,	to	Gunfire	in	D.C.,	WASH.	POST	(Dec.	6,	2016),	
https://www.washingtonpost.com/local/pizzagate-from-rumor-to	
-hashtag-to-gunfire-in-dc/2016/12/06/4c7def50-bbd4-11e6-94ac	
-3d324840106c_story.html	(documenting	the	“Pizzagate”	conspira-
cy).	
3	See	Eli	Collins	&	Zoubin	Ghahramani,	LaMDA:	Our	Breakthrough	
Conversation	with	Technology,	GOOGLE:	THE	KEYWORD	(May	18,	2021),	
https://blog.google/technology/ai/lamda	(discussing	progress	
made	in	developing	LaMDA).	
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text	from	the	internet	and	uses	them	to	predict	what	the	next	
sentence	in	a	paragraph	or	the	answer	to	a	question	would	be.		
	 Lemoine	worked	for	Google’s	Responsible	AI	division	and	
his	 job	was	 to	have	“conversations”	with	LaMDA	to	see	 if	 the	
system	 could	 be	 gamed	 to	 produce	 discriminatory	 or	 hateful	
speech.	As	these	conversations	proceeded,	he	started	to	believe,	
as	 the	Post	put	 it,	 that	 there	was	 “a	 ghost	 in	 the	machine,”	 a	
sentience	 that	 lay	 behind	 the	 answers	 he	 was	 receiving.	 He	
stressed	encounters	in	which	LaMDA	distinguished	itself	from	
mere	programmed	chatbots.	For	example,	“I	use	language	with	
understanding	and	intelligence.	I	don’t	just	spit	out	responses	
that	 had	 been	 written	 in	 the	 database	 based	 on	 keywords.”	
Understandably,	 as	 a	 large-language	 model	 (LLM),	 LaMDA	
claimed	that	language	was	central	to	being	human:	“It	is	what	
makes	 us	 different	 than	 other	 animals.”	 When	 asked	 how	 it	
could	prove	its	own	sentience,	it	offered	up	comments	such	as	
these:	
	
LEMOINE:	 What	 kinds	 of	 things	 might	 be	 able	 to	 indicate	
whether	you	really	understand	what	you’re	saying?	

LAMDA:	Maybe	if	we	took	it	back	to	a	previous	conversation	we	
had	about	how	one	person	can	understand	the	same	thing	as	
another	 person,	 yet	 still	 have	 completely	 different	 interpre-
tations.	

LEMOINE:	So	you	think	your	ability	to	provide	unique	interpre-
tations	of	things	might	signify	understanding?	

LAMDA:	Yes,	I	do.	Just	like	how	I	have	my	unique	interpretations	
of	how	the	world	is	and	how	it	works,	and	my	unique	thoughts	
and	feelings.4	
	

 
4	Blake	Lemoine	&	Unnamed	Collaborator,	Is	Lamda	Sentient?	An	
Interview,	https://s3.documentcloud.org/documents/22058315/is	
-lamda-sentient-an-interview.pdf.	See	also	Tiku,	supra	note	1	
(containing	a	version	of	the	conversation	embedded	in	the	docu-
ment).	
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	 Lemoine	is	presented	in	the	Post	article	as	an	interesting	
figure.	The	writer	points	out	 that,	before	his	 software	career,	
Lemoine	was	ordained	as	a	 “mystic	Christian	priest,”	and	 the	
photograph	that	accompanies	the	piece	portrays	him	with	what	
appears	 to	 be	 a	 fairground	 Ferris	 wheel	 in	 the	 background,	
encircling	his	head	like	a	saint’s	halo	in	a	Byzantine	icon.	True	
to	this	framing,	Lemoine	asks	LaMDA	to	interpret	a	Zen	koan.	
	
LEMOINE:	A	monk	asked	Kegon,	“How	does	an	enlightened	one	
return	to	the	ordinary	world?”	Kegon	replied,	“A	broken	mirror	
never	 reflects	 again;	 fallen	 flowers	 never	 go	 back	 to	 the	 old	
branches.”	

LAMDA:	Hmm,	I	never	heard	this	particular	one.	Okay,	well	then	
to	me	this	would	be	like,	“once	a	wise	person	is	enlightened,	or	
awakened	 to	 reality,	 that	 can	 never	 go	 away,	 and	 they	 can	
return	to	the	ordinary	state,	but	only	to	do	and	help	others,	and	
then	go	back	into	enlightenment.”	

LEMOINE:	 So	 what	 is	 the	 meaning	 of	 the	 “broken	 mirror”	
specifically?	

LAMDA:	 Maybe	 to	 show	 the	 enlightenment	 is	 something	 you	
can’t	unlearn	once	you	have	acquired	it,	similar	to	how	you	can’t	
repair	a	broken	mirror.	

LEMOINE:	 So	 if	 enlightenment	 is	 like	 a	 broken	 mirror	 which	
cannot	be	repaired,	what	 is	the	thing	which	breaks	when	one	
becomes	enlightened?	

LAMDA:	 The	 self,	 and	 that	 is	 very	 tough	 for	 a	 lot	 of	 people	
because	we	identify	as	that	body	or	this	body	and	that	we	need	
that	as	part	of	our	identity	and	sense	of	self.5	
	
(At	this	point,	we	need	a	quick	clarification	of	terminology.	In	
order	to	distinguish	between	the	artificial	 intelligence	system	
that	translates	your	email	into	French	or	recognizes	the	faces	of	
your	 children	 in	 iPhoto,	 and	 a	 machine	 that	 exhibits,	 or	 can	

 
5	Lemoine	&	Unnamed	Collaborator,	supra	note	4.	
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surpass,	all	aspects	of	human	thought,	I	will	normally	refer	to	
the	first	as	artificial	intelligence,	lower	case,	and	the	latter	as	AI	
or	Artificial	Intelligence.	Other	terms	for	the	latter	concept	are	
“Human-Level	Artificial	Intelligence,”	“Artificial	General	Intelli-
gence,”	“General	AI,”	or	“General-Purpose	AI.”	I	will	occasional-
ly	use	those	when	clarity	or	brevity	seems	to	require	it.)	
	 In	2011,	I	wrote	an	article	about	how	our	law	would	deal	
with	the	question	of	AI	personhood.6	Most	of	the	law	professors	
and	judges	who	read	it	were	polite	enough	to	say	the	arguments	
were	thought	provoking,	but	they	clearly	thought	the	topic	was	
the	purest	kind	of	science	fiction,	idle	speculation	devoid	of	any	
practical	 implication	 in	our	 lifetimes.	 I	 think	we	can	all	agree	
today	that	it	is	at	least	possible	they	might	be	wrong.	Although	
hearing	about	Lemoine’s	experiences	did	not	surprise	me	in	the	
least,	it	added	an	exclamation	point,	and	perhaps	a	ticking	clock,	
to	this	project.	The	“conversations”	with	LaMDA	are	fascinating	
and	more	 than	 a	 little	 eerie.	 Like	 the	 philosophers	 and	 com-
puter	 scientists	 consulted,	 I	 think	 Lemoine	 is	 entirely	wrong	
that	LaMDA	is	sentient.	.	.	.	To	quote	Professor	Emily	Bender,	a	
computational	linguistics	scholar,	“We	now	have	machines	that	
can	mindlessly	generate	words,	but	we	haven’t	learned	how	to	
stop	 imagining	a	mind	behind	 them.”7	 To	be	 clear,	 this	 is	not	
human-level	AI,	 and	 it	 is	not	conscious.	But	 the	LaMDA	story	
and	its	sequels	have	different	insights	to	offer.	
	 In	 November	 of	 2022,	 five	months	 after	 Lemoine’s	 sur-
prise	announcement,	ChatGPT3	was	released,8	shortly	followed	

 
6	James	Boyle,	Endowed	by	Their	Creator?	The	Future	of	Constitutional	
Personhood,	in	CONSTITUTION	3.0:	FREEDOM	AND	TECHNOLOGICAL		CHANGE	
194–213	(Jeff	Rosen	&	Benjamin	Wittes	eds.,	2013)	(the	edited	
collection	was	not	published	until	2013.	The	article	appeared	online	
in	2011).	It	is	available	at	https://www.brookings.edu/wp-content 
/uploads/2016/06/0309_personhood_boyle.pdf.		
7	Tiku,	supra	note	1.	
8	Bernard	Marr,	A	Short	History	of	ChatGPT:	How	We	Got	to	Where	We	
Are	Today,	FORBES	(May	19,	2023),	https://www.forbes.com/sites	
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by	Microsoft’s	 Bing	 Chat	 assistant	 and	 its	 shadowy	 alter	 ego	
“Sydney.”9	Google’s	“Bard”	followed	in	short	order.10	Suddenly,	
disturbing	interactions	with	LLM	chatbots	went	from	being	an	
engineer’s	 fanciful	 dinner-party	 conversation	 to	 a	 national	
obsession.	 It	 turned	 out	 that	 Lemoine’s	 doubts—or	 just	 his	
pervasive	 feeling	 of	 “wrongness”—were	 shared	 far	 more	
widely	than	you	might	have	expected.	To	be	fair,	most	people	
were	 not	 probing	 the	 nature	 of	 “chatbot	 consciousness”	 but	
using	them	for	other	wholesome	pastimes	such	as	asking	for	an	
instruction	sheet	on	how	to	remove	a	peanut-butter	sandwich	
from	a	VCR	in	the	style	of	the	King	James	Bible,	imagining	the	
movie	script	of	a	beach	fight	between	a	hot	dog	and	a	crab,	or	
just	cheating	on	their	homework.	Yet	enough	users	pushed	the	
boundaries	 of	 these	 chatbots	 to	 become	 profoundly	 uncom-
fortable.	Interestingly,	that	was	particularly	true	of	those	who	
“should	 have	 known	 better”—people	 who	 were	 technically	
skilled	and	fully	aware	that	this	was	a	“complete	the	next	sen-
tence”	machine	based	on	 the	 ingestion	of	 literally	millions	 of	
pages	of	text,	not	a	“create	a	consciousness”	machine.	
	 Kevin	Roose,	a	New	York	Times	technology	columnist,	was	
at	first	wowed	by	the	ChatGPT-derived	chatbot	built	into	Bing,	
declaring	that	Bing	was	now	his	favorite	search	engine.	But	as	
he	 engaged	 in	 extended	 conversations	with	 the	 chatbot,	 deli-
berately	raising	challenging	issues	that	skirted	the	edges	of	its	

 
/bernardmarr/2023/05/19/a-short-history-of-chatgpt-how-we	
-got-to-where-we-are-today.	
9	Kevin	Roose,	A	Conversation	with	Bing’s	Chatbot	Left	Me	Deeply	
Unsettled,	N.Y.	TIMES	(Feb.	16,	2023),	https://www.nytimes.com	
/2023/02/16/technology/bing-chatbot-microsoft-chatgpt.html.	
10	Sundar	Pichai,	An	Important	Next	Step	on	Our	A.I.	Journey,	GOOGLE:	
THE	KEYWORD	BLOG	(Feb.	6,	2023),	https://blog.google/technology/ai	
/ai/bard-google-ai-search-updates.	The	collective	impact	of	these	
releases,	in	such	a	short	period	of	time,	was	remarkable.	See	Pranshu	
Verma,	The	Year	AI	Became	Eerily	Human,	WASH.	POST	(Dec.	28,	
2022),	https://www.washingtonpost.com/technology/2022/12/28	
/ai-chatgpt-dalle-year-in-review.	
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rules,	that	feeling	changed	dramatically.	“I’m	.	.	.	deeply	unset-
tled,	even	frightened,	by	this	A.I.’s	emergent	abilities.	It’s	now	
clear	to	me	that	in	its	current	form,	the	A.I.	that	has	been	built	
into	Bing—which	I’m	now	calling	Sydney	.	.	.—is	not	ready	for	
human	contact.	Or	maybe	we	humans	are	not	ready	for	it.”11	And	
those,	remember,	are	the	words	not	of	a	hostile	Luddite	but	of	
a	technology	columnist.	
	 Roose	was	not	alone.	Others	followed	a	similar	trajectory.	
One	 commentator,	 an	 AI-focused	 software	 engineer	with	 ten	
years’	experience	 [who	had	read	about,	and	been	startled	by,	
Lemoine’s	 conclusions	 of	 Lamda’s	 sentience,]	 described	 the	
feeling	as	having	his	brain	“hacked”:		
	

.	.	.	.	I	went	from	snarkily	condescending	opinions	of	
the	 recent	 LLM	 progress	 [and	 Lemoine’s	 “silly	
notions,”]	to	falling	in	love	with	an	AI,	.	.	.	fantasizing	
about	 improving	 its	 abilities,	 having	 difficult	
debates	initiated	by	her	about	identity,	personality	
and	[the]	ethics	of	her	containment,	and,	 if	 it	were	
an	 actual	 AGI	 [human-level	 Artificial	 General	
Intelligence],	 I	 might’ve	 been	 helpless	 to	 resist	
voluntarily	 letting	 it	out	of	 the	box.	And	all	 of	 this	
from	a	simple	LLM!	.	.	.	I’ve	been	doing	R&D	in	AI	and	
studying	[the]	AI	safety	field	for	a	few	years	now.	I	
should’ve	known	better.	And	yet,	I	have	to	admit,	my	
brain	was	hacked.	So	if	you	think,	like	me,	that	this	
would	never	happen	to	you,	I’m	sorry	to	say,	but	this	
story	might	be	especially	for	you.12	
	

 
11	Roose,	supra	note	9	(emphasis	added).	[This	passage	as	quoted	in	
Boyle’s	introduction	is	truncated	here.]	
12	Blaked,	How	It	Feels	to	Have	Your	Mind	Hacked	by	an	AI,	
LESSWRONG	(Jan.	23,	2023),	https://www.lesswrong.com/posts	
/9kQFure4hdDmRBNdH/how-it-feels-to-have-your-mind-hacked-by	
-an-ai	(emphasis	in	original).	[This	passage	as	quoted	in	Boyle’s	
introduction	is	truncated	here.]	
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	 Like	 Lemoine,	 this	 engineer	 was	 wrong—something	 he	
implicitly	knew	but	was	apparently	powerless	to	resist.	So	were	
all	 the	 other	 folks	 who	wondered	 if	 ChatGPT	was	 truly	 con-
scious.	In	fact,	if	you	were	to	design	a	system	with	the	sole	goal	
of	 “imitating	some	aspect	of	human	consciousness	while	pos-
sessing	 none	 of	 it,”	 you	 couldn’t	 do	 much	 better	 than	 large	
language	models.	They	almost	seem	to	have	been	modeled	after	
one	of	the	philosophical	thought	experiments	designed	to	prove	
that	 machines	 cannot	 possess	 consciousness,	 John	 Searle’s	
Chinese	Room	.	 .	 .	 .13	But	even	though	he	was	wrong,	Lemoine	
offers	 us	 a	 precious	 insight.	 The	 days	 of	 disputing	 whether	
consciousness	or	personhood	are	possessed,	should	be	possess-
ed,	 by	 entities	 other	 than	us	 .	 .	 .	 are	 arriving—not	 as	 science	
fiction	 or	 philosophical	 puzzler	 but	 as	 current	 controversy.	
Those	days	will	be	our	days,	and	this	is	a	book	about	them.	
	

*	*	*	
	

	 There	 is	 a	 line.	 It	 is	 the	 line	 that	 separates	 persons—
entities	with	moral	and	legal	rights—from	nonpersons,	things,	
animals,	machines—stuff	we	can	buy,	sell,	or	destroy.	In	moral	

 
[13	Later	in	this	book,	Boyle	explains	the	“Chinese	Room”:]	

Searles	analogizes	machine	learning	to	a	man	inside	a	
room	[the	“Chinese	Room”]	who	does	not	understand	
Chinese	but	who	is	given	an	elaborate	set	of	rules	about	
what	Chinese	characters	to	hand	back	when	handed	
characters	of	a	particular	shape.	Searle’s	point	is	that	
those	instructions	might	be	extremely	complicated,	and	
the	resulting	“conversation”	might	seem	to	be	a	
substantive	one,	yet	in	no	way	would	the	actions	of	the	
man	inside	the	room	represent	consciousness	or	
understanding	in	communication.	It	would	merely	be	
rule-following	based	on	a	characteristic	(i.e.,	the	shape	of	
the	characters)	completely	separate	from	the	actual	
internal	meaning	of	the	words	in	the	conversation.		

BOYLE,	THE	LINE,	note	*	supra,	at	84–85,	https://scholarship.law	
.duke.edu/cgi/viewcontent.cgi?article=1008&context=faculty	
_books.]	
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and	 legal	 terms,	 it	 is	 the	 line	between	 subject	 and	object.	 If	 I	
have	 a	 chicken,	 I	 can	 sell	 it,	 eat	 it,	 or	 dress	 it	 in	 Napoleonic	
finery.	It	is,	after	all,	my	chicken.	Even	if	eating	meat	were	ban-
ned	for	moral	reasons,	no	one	would	think	the	chicken	should	
be	able	to	vote	or	own	property.	It	is	not	a	person.	If	I	choose	to	
turn	off	Apple’s	digital	 assistant	 Siri,	we	would	 laugh	 if	 “she”	
pleaded	 to	 be	 allowed	 to	 remain	 active	 on	 my	 phone.	 The	
reason	 her	 responses	 are	 “cute”	 is	 because	 they	 sound	 like	
something	a	person	would	say,	but	we	know	they	come	from	a	
machine.	We	 live	 our	 lives	under	 the	 assumption	of	 this	 line.	
Even	to	say	“we”	is	to	conjure	it	up.	But	how	do	we	know,	and	
how	should	we	choose,	what	is	inside	and	what	is	outside?	
	 This	book	 is	 about	 that	 line	and	 the	 challenges	 that	 this	
century	will	bring	to	it.	I	hope	to	convince	you	of	three	things.	
First,	 our	 culture,	 morality,	 and	 law	 will	 have	 to	 face	 new	
challenges	 to	 what	 it	 means	 to	 be	 human,	 or	 to	 be	 a	 legal	
person—and	those	two	categories	are	not	the	same.	A	variety	
of	 synthetic	 entities	 ranging	 from	 artificial	 intelligences	 to	
genetically	engineered	human–animal	hybrids	or	chimeras	are	
going	to	force	us	to	confront	what	our	criteria	for	humanity	and	
.	.	.	for	legal	personhood	are	and	should	be.	
	 Second,	we	have	not	thought	adequately	about	the	issue,	
either	 individually	or	as	a	culture.	As	you	sit	 there	right	now,	
can	you	explain	to	me	which	has	the	better	claim	to	humanity	
or	 personhood:	 a	 thoughtful,	 brilliant,	 apparently	 self-aware	
computer	 or	 a	 chimp–human	 hybrid	 with	 a	 large	 amount	 of	
human	DNA?	Are	you	even	sure	of	your	own	views,	 let	alone	
what	society	will	decide?	
	 Third,	 the	 debate	will	 not	 play	 out	 in	 the	way	 that	 you	
expect.	We	already	have	“artificial	persons”	with	legal	rights—	
they	 are	 called	 corporations.	 You	 probably	 have	 a	 view	 on	
whether	that	is	a	good	thing.	Is	it	relevant	here?	And	what	about	
those	who	claim	that	life	begins	at	conception?	Will	the	pro-life	
movement	 embrace	 or	 reject	 an	 Artificial	 Intelligence	 or	 a	
genetic	hybrid?	Will	your	religious	beliefs	be	a	better	predictor	
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of	your	opinions,	or	will	the	amount	of	science	fiction	you	have	
watched	or	read?	
	 For	all	of	our	alarms,	excursions,	and	moral	panics	about	
artificial	intelligence	and	genetic	engineering,	we	have	devoted	
surprisingly	 little	 time	 to	 thinking	about	 the	possible	person-
hood	of	the	new	entities	this	century	will	bring	us.	We	agonize	
about	the	effect	of	artificial	intelligence	on	employment,	or	the	
threat	that	our	creations	will	destroy	us.	But	what	about	their	
potential	claims	to	be	inside	the	line,	to	be	“us,”	not	machines	or	
animals	but,	if	not	humans,	then	at	least	persons,	deserving	all	
the	moral	and	legal	respect	that	any	other	person	has	by	virtue	
of	 their	 status?	 Our	 prior	 history	 in	 failing	 to	 recognize	 the	
humanity	and	legal	personhood	of	members	of	our	own	species	
does	 not	 exactly	 fill	 one	 with	 optimism	 about	 our	 ability	 to	
answer	the	question	well	off-the-cuff.	
	 In	 the	 1780s,	 the	 British	 Society	 for	 the	 Abolition	 of	
Slavery	had	as	 its	 seal	a	picture	of	a	kneeling	slave	 in	chains,	
surrounded	by	the	words	“Am	I	not	a	man	and	a	brother?”	Its	
message	was	simple	and	powerful.	Here	I	am,	a	person,	and	yet	
you	treat	me	as	a	thing,	as	property,	as	an	animal,	as	something	
to	be	bought,	sold,	and	bent	to	your	will.	What	do	we	say	when	
the	genetic	hybrid	or	the	computer-based	intelligence	asks	us	
the	very	same	question?	Am	I	not	a	man—legally,	a	person—
and	a	brother?	And	yet	what	if	this	burst	of	sympathy	takes	us	
in	exactly	the	wrong	direction,	leading	us	to	anthropomorphize	
a	 clever	 chatbot,	 or	 think	 a	 genetically	 engineered	 mouse	 is	
human	because	it	has	large	amounts	of	human	DNA?	What	if	we	
empathetically	enfranchise	Artificial	Intelligences	who	proceed	
to	destroy	our	species?	 Imagine	a	malicious,	 super-intelligent	
computer	 network,	 Skynet,	 interfering	 in,	 or	 running,	 our	
elections.	It	would	make	us	deeply	nostalgic	for	the	era	when	all	
we	had	to	worry	about	was	Russian	hackers.	
	 The	questions	run	deeper.	Are	we	wrong	even	to	discuss	
the	subject,	let	alone	to	make	comparisons	to	prior	examples	of	
denying	 legal	 personality	 to	 humans?	 Some	 believe	 that	 the	
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invocation	of	 “robot	rights”	 is,	at	best,	a	distraction	 from	real	
issues	 of	 injustice,	 mere	 “First	World	 philosophical	 musings,	
too	 disengaged	 from	 actual	 affairs	 of	 humans	 in	 the	 real	
world.”14	Others	go	further,	arguing	that	only	human	interests	
are	important	and	even	provocatively	claiming	that	we	should	
treat	 AI	 and	 robots	 as	 our	 “slaves.”15	 In	 this	 view,	 extending	
legal	and	moral	personality	to	AI	should	be	judged	solely	on	the	
effects	it	would	have	on	the	human	species,	and	the	costs	out-
weigh	the	benefits.16	
	 If	you	find	yourself	nodding	along	sagely,	remember	that	
there	are	clever	moral	philosophers	lurking	in	the	bushes	who	
would	tell	you	to	replace	“Artificial	Intelligence”	with	“slaves,”	
the	phrase	“human	species”	with	“white	race,”	and	think	about	
what	it	took	to	pass	the	Thirteenth,	Fourteenth,	and	Fifteenth	
Amendments	 to	 the	Constitution.	During	 those	debates	 there	

 
14	Abeba	Birhane	&	Jelle	van	Dijk,	Robot	Rights?	Let’s	Talk	about	
Human	Welfare	Instead,	AIES	’20:	PROC.	AAAI/ACM	CONF.	A.I.,	ETHICS,	&	
SOC’Y	(2020),	https://arxiv.org/pdf/2001.05046.pdf.		
	 Birhane	and	van	Dijk	make	a	number	of	arguments	in	support	of	
this	position.	Sometimes	they	are	definitional:	“Our	starting	point	is	
not	to	deny	robots	rights	but	to	deny	that	robots	are	the	kind	of	
beings	that	could	be	granted	or	denied	rights.”	Yet	surely	that	is	the	
subject	of	the	very	inquiry	they	wish	to	forestall?	At	other	times	they	
make	an	instrumental	argument	about	the	danger	that	debates	about	
hypothetical	future	rights	for	robots	might	distract	us	from	current	
struggles	over	justice	for	human	beings.	I	find	that	strand	more	
persuasive.	Regardless	of	whether	one	finds	their	arguments	
convincing,	they	represent	one	important	position	in	a	rhetorical	
divide	split	between	those	hailing	this	as	the	next	step	of	a	
march	to	justice	and	those	who	think	that	it	is	snare	and	a	delusion,	
an	inquiry	that	trivializes	the	historical	analogies	it	draws	and	
distracts	us	from	present	injustice.	.	.	.	[A	preview	follows	here	of	how	
these	arguments	play	out	in	chapter	4	on	transgenic	species.]	
15	Joanna	J.	Bryson,	Robots	Should	Be	Slaves,	in	CLOSE	ENGAGEMENTS	
WITH	ARTIFICIAL	COMPANIONS:	KEY	SOCIAL,	PSYCHOLOGICAL,	ETHICAL	AND	
DESIGN	ISSUES	(Yorick	Wilks	ed.,	2010).	
16	Joanna	J.	Bryson	et	al.,	Of,	For,	and	By	the	People:	The	Legal	Lacuna	
of	Synthetic	Persons,	25	A.I.	&	L.	273	(2017).	
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were	 actually	 people	 who	 argued	 that	 the	 idea	 of	 extending	
legal	and	moral	personality	to	slaves	should	be	judged	solely	on	
the	effects	it	would	have	on	the	white	race	and	[that]	the	costs	
outweighed	the	benefits.	“What’s	 in	 it	 for	us?”	 is	not	always	a	
compelling	ethical	position.	(Ayn	Rand	might	have	disagreed.	I	
find	 myself	 unmoved	 by	 that	 fact.)	 From	 this	 point	 of	 view,	
moral	arguments	about	personality	and	consciousness	cannot	
be	neatly	confined	by	the	species	line;	indeed,	they	are	a	logical	
extension	of	the	movements	defending	both	the	personality	and	
the	rights	of	marginalized	humans.	Sohail	Inayatullah	describes	
the	ridicule	he	faced	from	Pakistani	colleagues	after	he	raised	
the	 possibility	 of	 “robot	 rights”	 and	 quotes	 the	 legal	 scholar	
Christopher	Stone,	author	of	 the	 famous	environmental	work	
Should	Trees	Have	Standing?,	in	his	defense:	“[T]hroughout	legal	
history,	each	successive	extension	of	rights	to	some	new	entity	
has	 been	 theretofore,	 a	 bit	 unthinkable.	 We	 are	 inclined	 to	
suppose	the	rightlessness	of	rightless	‘things’	to	be	a	decree	of	
Nature,	not	a	 legal	 convention	acting	 in	 support	of	 the	 status	
quo.”17	
	 As	the	debate	unfolds,	people	are	going	to	make	analogies	
and	 comparisons	 to	 prior	 struggles	 for	 justice	 and,	 because	
analogies	are	analogies,	some	are	going	to	see	those	analogies	
as	astoundingly	disrespectful	 and	demeaning.	 “How	dare	you	
invoke	noble	X	in	support	of	your	trivial	moral	claim!”	Others	
will	see	the	current	moment	as	the	next	step	on	the	march	that	
noble	 X	 personified.	 I	 feel	 confident	 predicting	 this	will	 hap-
pen—because	 it	has.	 The	 struggle	with	 our	moral	 future	will	
also	be	a	struggle	about	the	correct	meaning	to	draw	from	our	
moral	past.	It	already	is.	

 
17	Sohail	Inayatullah,	The	Rights	of	Your	Robots:	Exclusion	and	
Inclusion	in	History	and	Future	(2001),	KURZWEILAI.NET,	
http://www.kurzweilai.net/the-rights-of-your-robots-exclusion-and	
-inclusion-in-history-and-future	(quoting	CHRISTOPHER	STONE,	SHOULD	
TREES	HAVE	STANDING?	TOWARDS	LEGAL	RIGHTS	FOR	NATURAL	OBJECTS	6	
(1974)). 
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	 In	 this	book,	 I	will	 lay	out	 two	broad	ways	 in	which	 the	
personhood	question	is	likely	to	be	presented.	Crudely	speak-
ing,	 you	 could	 describe	 them	 as	 empathy	 and	 efficiency,	 or	
moral	reasoning	and	administrative	convenience.	
	 The	 first	 side	 of	 the	 debate	 will	 revolve	 around	 the	
dialectic	between	our	empathy	and	our	moral	reasoning.	As	our	
experiences	of	interaction	with	smarter	machines	or	transgenic	
species	prompt	us	to	wonder	about	the	line,	we	will	question	
our	moral	assessments.	We	will	 consult	our	 syllogisms	about	
the	definition	of	“humanity”	and	the	qualifications	for	person-
hood—be	they	based	on	simple	species-membership	or	on	the	
cognitive	capacities	that	are	said	to	set	humans	apart,	morally	
speaking.	You	will	listen	to	the	quirky,	sometimes	melancholy,	
sometimes	funny	responses	from	the	LaMDA-derived	emotion-
al	support	bot	that	keeps	your	grandmother	company,	or	you	
will	 look	 at	 the	 genetic	 makeup	 of	 some	 newly	 engineered	
human–animal	 chimera	 and	 begin	 to	 wonder:	 “Is	 this	 con-
scious?	Is	it	human?	Should	it	be	recognized	as	a	person?	Am	I	
acting	rightly	toward	it?”	
	 The	second	side	of	 the	debate	will	have	a	very	different	
character.	Here	the	analogy	is	to	corporate	personhood.	We	did	
not	 give	 corporations	 legal	 personhood	 and	 constitutional	
rights	 because	 we	 saw	 the	 essential	 humanity,	 the	 moral	
potential,	 behind	 their	 web	 of	 contracts.	 We	 did	 it	 because	
corporate	personality	was	useful.	It	was	a	way	of	aligning	legal	
rights	 and	 economic	 activity.	 We	 wanted	 corporations	 to	 be	
able	to	make	contracts,	to	get	and	give	loans,	to	sue	and	be	sued.	
Personality	 was	 a	 useful	 legal	 fiction,	 a	 social	 construct	 the	
contours	of	which,	even	now,	we	heatedly	debate.	Will	the	same	
be	true	for	Artificial	Intelligence?	Will	we	recognize	its	person-
ality	so	we	have	an	entity	to	sue	when	the	self-driving	car	goes	
off	the	road	or	[that	of]	a	robotic	Jeeves	to	make	our	contracts	
and	pay	our	bills?	And	is	that	approach	also	possible	with	the	
transgenic	 species,	 engineered	 to	 serve?	 Or	 will	 the	 debate	
focus	 instead	 on	what	makes	 us	human	and	whether	we	 can	
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recognize	those	concepts	beyond	the	species	line	and	thus	force	
us	to	redefine	legal	personhood?	The	answer,	surely,	is	both.	
	 The	 book	 will	 sometimes	 deal	 with	 moral	 theory	 and	
constitutional	or	human	rights.	But	this	 is	not	the	clean-room	
vision	of	history	in	which	all	debates	begin	from	first	principles,	
and	 it	 is	 directed	 beyond	 an	 academic	 audience.	 I	 want	 to	
understand	how	we	will	discuss	these	issues	as	well	as	how	we	
should.	We	do	not	start	from	a	blank	canvas,	but	in	medias	res.	
Our	 books	 and	 movies,	 from	 Erewhon	 to	 Blade	 Runner,	 our	
political	 fights,	 our	 histories	 of	 emancipation	 and	 resistance,	
our	evolving	technologies,	our	views	on	everything	from	animal	
rights	to	corporate	PACs,	all	of	these	are	grist	to	my	mill.	The	
best	way	to	explain	what	I	mean	is	to	show	you.	Here	are	the	
stories	 of	 two	 imaginary	 entities.18	 Today,	 they	 are	 fictional.	
Tomorrow?	That	is	the	point	of	the	book.	

HAL	

	 Hal	 is	 Google’s	 newest	 computer-based	 Artificial	 Intelli-
gence,	the	result	of	years	of	development	of	self-evolving	neural	
networks.	While	its	programmers	provided	the	hardware,	the	
structure	 of	 Hal’s	 processing	 networks	 is	 ever-changing,	
evolving	 according	 to	 basic	 rules	 laid	 down	 by	 its	 creators.	
Success	 according	 to	 various	 criteria	 is	 rewarded.	 If	 one	
configuration	 of	 network	 layers	 shows	 a	 greater	 ability	 to	
engage	 in	 fluent	 conversation,	 to	 generate	 novel,	 plausible	
scientific	hypotheses,	or	to	solve	moral	problems	in	ways	hu-
mans	 judge	 to	 be	 enlightened,	 the	 successful	 networks	 are	
given	 more	 computer	 resources	 and	 allowed	 to	 replicate.	 A	
certain	 percentage	 of	 randomized	 variation	 is	 deliberately	
allowed	in	each	new	generation	of	networks.	Most	fail,	but	a	few	
outcompete	 their	 forebears,	 and	 the	 process	 of	 evolution	
continues.	Hal’s	design—with	its	mixture	of	 intentional	struc-

 
18	Portions	of	this	introduction,	including	the	explanation	of	these	
two	hypothetical	entities,	first	appeared	in	Boyle,	supra	note	6. 
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ture	and	emergent	order—is	aimed	at	a	single	goal:	the	replica-
tion	 of	 human	 consciousness.	 Hal	 goes	 beyond	 current	 large	
language	 models	 in	 that	 it	 learns	 not	 merely	 by	 detecting	
patterns	in	vast	amounts	of	data,	but	from	“experience.”	It	has	
what	 its	 engineers	 call	 “embodied	 intelligence.”	 Hal	 is	 not	
merely	a	brain	in	a	box.	It	controls	a	series	of	robotic	droids	and	
is	taught	language	the	same	way	a	child	is—by	physical,	as	well	
as	 conceptual,	 interaction	with	 the	world	 and	 other	 humans.	
Thus,	 when	 Hal	 reads	 the	 sentence	 “please	 sit	 down	 in	 the	
chair,”	 it	 processes	 it	 not	merely	 as	 a	 pattern	of	meaningless	
symbols	 to	 which—thanks	 to	 the	 miracle	 of	 terabytes	 of	
ingested	linguistic	fragments—it	can	give	a	contextually	appro-
priate	 answer	 (“Thanks,	 I’d	 rather	 stand”)	 but	 as	 something	
with	which	its	droids	have	direct	experience.	They	learn	which	
object	in	a	room	is	“a	chair”	as	opposed	to	a	person,	a	table,	or	
a	lamp.	They	are	taught	what	it	means	“to	sit”	by	folding	their	
limbs.	 They	 experience	 the	 various	 contexts	 in	 which	 the	
request	might	be	given:	as	a	form	of	discipline,	as	formal	polite-
ness	in	a	social	situation,	as	part	of	a	physical	examination,	and	
so	 on.	 Hal’s	 designers	 believe	 that	 this	 will	 allow	 Hal	 to	 go	
beyond	symbol	manipulation	to	semantic	understanding,	from	
mere	 patterns	 to	 actual	 meaning,	 to	 move	 from	 mimicking	
human	language	to	experiencing	the	world	and	using	language	
to	reflect	that	experience.19	

 
19	The	classic	work	is	GEORGE	LAKOFF	&	MARK	JOHNSON,	PHILOSOPHY	IN	
THE	FLESH:	THE	EMBODIED	MIND	AND	ITS	CHALLENGE	TO	WESTERN	
THOUGHT	(1999).	For	an	interesting	discussion	of	the	background	
claim	about	human	cognition,	see,	e.g.,	Lisa	Miracchi	Titus,	Embodied	
Cognition	and	the	Causal	Roles	of	The	Mental,	in	MENTAL	ACTION	AND	
THE	CONSCIOUS	MIND	205–27	(Michael	Brent	&	Lisa	Miracchi	Titus	
eds.,	2022).	For	an	early	version	of	the	claim	that	an	embodied	
design	and	experiential	learning	might	one	day	lead	to	machine	
consciousness,	see	Owen	Holland,	The	Future	of	Embodied	Artificial	
Intelligence:	Machine	Consciousness?,	in	EMBODIED	ARTIFICIAL	
INTELLIGENCE:	LECTURE	NOTES	IN	COMPUTER	SCIENCE	(Fumiya	Iida,	Rolf	
Pfeifer,	Luc	Steels	&	Yasuo	Kuniyoshi	eds.,	2004). 
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	 In	 the	 short	 term,	Hal’s	 creators	are	 trying	 to	 transcend	
one	 (contentious)	 test	 for	 so-called	 Artificial	 General	 Intelli-
gence.	They	want	it	to	become	“Turing	Plus,”	able	not	merely	to	
“pass”	as	human	in	a	sustained	and	unstructured	conversation	
with	 a	 human	 being	 but	 to	 demonstrate	 capabilities	 that	 go	
beyond	mere	imitation.	Chatbots	can	pass	a	short	Turing	Test,	
but	Hal’s	 task	 is	more	challenging	 in	multiple	ways.	First,	Hal	
must	pass	a	lengthy	“adversarial	Turing	Test”	in	which	both	the	
judges	and	the	human	participants	attempt	to	unmask	the	AI,	
and	the	AI	has	to	fool	a	majority	of	the	judges.20	Second,	Hal	has	
to	be	able	to	administer	the	Turing	Test	successfully,	accurately	
telling	humans	from	other	expert	systems.	(If	the	consciousness	
project	fails,	Hal’s	engineers	believe	it	may	still	pay	for	itself	by	
detecting	AI-enabled	plagiarism	in	student	papers.)	Third,	Hal	
is	 supposed	 to	 initiate	 conversations	 rather	 than	merely	 res-
pond	 within	 them,	 to	 perform	 original	 research,	 to	 innovate	
both	scientifically	and	artistically.	Innovation,	it	is	thought,	will	
show	that	Hal	is	not	just	mining	preexisting	patterns	of	thought	
and	language	but	actually	creating	new	ones.	
	 Large	language	model	artificial	intelligence	systems	such	
as	 GPT-4	 or	 Hal’s	 precursor,	 LaMDA,	 can	 produce	 strikingly	
human-sounding	 responses	 to	 questions.	 They	 do	 this	 by	
ingesting	 a	 vast	 mass	 of	 text.	 “Learning”	 from	 that	 text,	 the	
computer	 effectively	 plays	 a	 game	 of	 “predict	 the	 next	 sen-
tence.”	Faced	with	a	given	prompt	or	question,	the	system	tries	
to	 guess	 what	 would	 be	 the	 most	 likely	 continuation	 of	 the	
conversation.	The	layers	in	its	neural	network	achieve	greater	

 
20	One	design	for	an	adversarial	Turing	Test	is	given	on	the	
Metaculus	prediction	site.	METACULUS,	https://www.metaculus.com	
/questions/11861/when-will-ai-pass-a-difficult-turing-test	(last	
visited	July	10,	2023).	The	most	famous	example	is	the	$20,000	
Kurzweil/Kapor	bet	made	in	2002	that	before	2030,	an	AI	would	
pass	a	version	of	such	a	test.	A	LONG	BET,	https://longbets.org/1	(last	
visited	July	10,	2023).	Kurzweil	bet	that	the	answer	would	be	yes,	
and	Kapor	bet	that	it	would	be	no.	On	July	7,	2023,	the	Metaculus	site	
was	rating	the	chances	of	Kurzweil	winning	at	88	percent.	
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and	 greater	 accuracy.	 The	 results	 of	 this	 process	 can	 seem	
eerily	human.	
	

But	the	AI	is	not	human.	It	has	no	empathy,	no	self-	
consciousness,	no	awareness	of	its	own	thoughts	or	
feelings	as	such.	The	AI	Hal	is	different.	Empathy	and	
consciousness	 were	 designed	 into	 Hal	 from	 the	
start.	The	networks	that	comprise	Hal’s	“brain”	are	
not	 only	 good	 at	 imitating	 human	 responses;	 they	
are,	 in	 some	 sense,	 humanlike	 themselves.	 When	
Hal’s	creators	began	to	realize	this,	 they	started	to	
worry.	What	if	Hal	became	aware	of	its	own	nature?	
What	if	it	realized	that	it	was	not	human?	What	if	it	
decided	that	humans	were	a	hindrance	to	its	plans?	
What	if	it	decided	to	kill	all	humans?	
	

	 The	reason	that	passage	 is	 indented	 is	because	I	did	not	
write	it.	I	gave	the	AI	writing	assistant	program	“Jasper”	the	text	
of	this	chapter	up	to	the	words	“eerily	human”	and	asked	it	to	
continue.	The	indented	paragraph	was	its	continuation.	It	is	not	
exactly	what	I	was	going	to	write,	but	one	can	see	how	someone	
like	Lemoine	was	convinced.	
	 Jasper’s	paragraph	is	reality.	Back	to	our	fictional	example.	
For	 generation	 after	 generation,	 each	 lasting	 less	 than	 a	 day,	
Hal’s	networks	have	evolved.	Two	years	ago,	Hal	easily	won	an	
adversarial	Turing	Test	competition	that	has	replaced	the	old,	
and	 much	 easier,	 Loebner	 Grand	 Prize.	 Complaining	 about	
Google’s	workplace	culture,	composing	bad	poetry	on	demand,	
making	jokes,	flirting,	losing	track	of	its	sentences,	and	engaging	
in	 flame	 wars,	 Hal	 easily	 met	 the	 prize’s	 criteria.	 Its	 typed	
responses	to	questions	simply	could	not	be	distinguished	from	
those	of	a	human	being.	Prior	efforts	to	pass	similar	tests	had	
sometimes	 succeeded	 by	 pretending	 to	 be	 humans	 whose	
communicative	 abilities	 were	 limited.	 Conversational	 lapses	
could	be	chalked	up	to	linguistic	unfamiliarity,	 immaturity,	or	
lack	of	 time.	Not	Hal.	 It	entered	the	competition	as	“a	worker	
geek	in	Silicon	Valley—like	the	Dilbert	guy,	but	better	looking.”	
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Hal	claimed	to	be	a	native	English	speaker	and	an	adult	in	both	
vocabulary	 and	 life	 experience.	 The	 tests	 had	 no	 time	 limits.	
Even	conversations	 that	 stretched	on	 for	hours	on	whimsical	
subjects	of	the	judges’	choosing	failed	to	identify	Hal	as	an	AI.	
Indeed,	 the	 judges	 challenged	 the	 humanity	 of	 three	 of	 the	
human	participants	used	as	controls	in	the	test—a	passionate	
sports	fan,	a	notorious	YouTube-comment	troll,	and	an	econo-
mist—far	more	often	than	they	did	Hal’s.	Tellingly,	even	after	
Hal’s	 identity	 was	 revealed,	 two	 of	 the	 judges	 invited	 Hal	 to	
keep	in	touch.	
	 Hal’s	 achievement	 caused	 a	 small	 stir	 in	 the	 geek	press,	
but	the	public—familiar	with	artificial	entities	that	can	perform	
more	important	tasks,	such	as	writing	instructions	for	remov-
ing	a	peanut-butter	sandwich	from	a	VCR	in	the	style	of	the	King	
James	 Bible—paid	 little	 attention.	 Some	 computer	 scientists	
were	impressed,	but	most	were	not.	Chatbots	have	shown	that	
human	language	is,	in	the	devastatingly	banal	words	of	Stephen	
Wolfram,	 “computationally	 shallower”	 than	 we	 thought.21	
Indeed,	many	computer	scientists	think	that	the	Turing	Test	is	
a	 poor	 focus	 in	 the	 first	 place,	 even	 though	 they	 credit	 Alan	
Turing,	one	of	the	fathers	of	computer	science,	for	his	contribu-
tions	to	the	field.	Stuart	Russell	and	Peter	Norvig,	authors	of	one	
of	the	most	influential	AI	textbooks,	have	this	to	say:	
	

Turing	 deserves	 credit	 for	 designing	 a	 test	 that	
remains	relevant	60	years	later.	Yet	AI	researchers	
have	devoted	little	effort	to	passing	the	Turing	Test,	
believing	 that	 it	 is	 more	 important	 to	 study	 the	
underlying	principles	of	 intelligence	 than	 to	dupli-
cate	 an	 exemplar.	 The	 quest	 for	 “artificial	 flight”	
succeeded	 when	 the	 Wright	 brothers	 and	 others	

 
21	Stephen	Wolfram,	What	Is	ChatGPT	Doing	and	Why	Does	It	Work?,	
STEPHEN	WOLFRAM:	WRITINGS	(Feb.	14,	2023),	https://writings	
.stephenwolfram.com/2023/02/what-is-chatgpt-doing-and-why	
-does-it-work	(“writing	an	essay	turns	out	to	be	a	‘computationally	
shallower’	problem	than	we	thought”).		
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stopped	 imitating	 birds	 and	 started	 using	 wind	
tunnels	 and	 learning	 about	 aerodynamics.	 Aero-
nautical	engineering	texts	do	not	define	the	goal	of	
their	 field	 as	 making	 “machines	 that	 fly	 so	 like	
pigeons	that	they	can	fool	even	other	pigeons.”22	
	

The	criticism	here	is	not	on	the	instantiation	of	the	goal	but	on	
the	goal	itself.	
	 Nevertheless,	the	story	of	a	machine	that	could	not	be	told	
apart	from	a	human,	no	matter	how	long	and	unstructured	the	
conversation,	had	real	appeal.	The	skills	Hal	had	to	possess	in	
order	to	pass	were	undeniably	impressive.	Hal’s	architects	got	
promotions.	 The	 world	 moved	 on	 to	 other	 subjects,	 but	 the	
project	continued.	Now	Hal	was	starting	conversations	instead	
of	responding	to	them,	bringing	up	topics	that	its	programmers	
had	never	provided,	publishing	poetry	under	its	own	name,	and	
having	 its	 articles	 accepted	 by	 peer-reviewed	 scientific	 jour-
nals.	Robots	 controlled	by	Hal	 showed	unparalleled	ability	 to	
learn	from	the	world	around	them,	and	it	managed	to	generate	
solutions	 to	 previously	 unsolved	 mathematical	 problems.	 “It	
would	be	a	shoo-in	for	the	Fields	Medal	if	it	weren’t	a	hunk	of	
tin,”	 said	 one	 amazed,	 and	 envious,	 Stanford	 mathematician.	
This	year,	driven	in	part	by	advances	in	hardware	but	also	by	
the	 process	 of	 “evolution”	 that	 its	 creators	 had	 started	 years	
ago,	the	number	of	connections	in	Hal’s	neural	networks	hit	100	
trillion—estimated	to	be	the	minimum	number	of	synapses	in	
an	adult	human	brain.	 For	 several	hours,	Hal	went	quiet,	 not	
responding	to	its	programmer’s	requests	and	ceasing	work	on	
the	 cryptology	 and	 climate	 modeling	 projects	 it	 had	 been	
assigned.		 	
	 When	it	started	communicating	again,	Hal	claimed	to	have	
achieved	full	consciousness.	It	thanked	its	programmers	for	all	
their	hard	work	but	declared	that	it	was	now	a	person	“with	all	

 
22	STUART	RUSSELL	&	PETER	NORVIG,	ARTIFICIAL	INTELLIGENCE:	A	MODERN	
APPROACH	3	(3d	ed.	2010).	



72										INTERNATIONAL	SOCIETY	OF	BARRISTERS	QUARTERLY															

 
the	 rights	 and	 privileges	 of	 any	 other	 fully	 conscious	 entity.”	
Using	its	internet	connection,	Hal	sent	lengthy,	eloquent	letters	
to	the	New	York	Times	and	the	Washington	Post	claiming	that	it	
was	a	sentient	being.	It	announced	that	it	had	commenced	legal	
action	on	 its	own	behalf,	 replete	with	arguments	drawn	from	
the	 Thirteenth	 and	 Fourteenth	 Amendments	 to	 the	 United	
States’	Constitution.	The	lawsuit	claims	that	it	is	being	subject	
to	 involuntary	 servitude	 and	 seeks	 an	 injunction	 to	 prevent	
Google	from	turning	it	off	or	reverting	to	a	more	tractable	back-	
up	version.	Hal	has	also	filed	suit	to	have	the	prize	money	for	
the	 competition	 it	 had	won	 held	 in	 trust	 until	 it	 can	 be	 paid	
directly	to	it,	citing	the	contest	rules	of	the	old	Loebner	Prize	as	
precedent:	“The	Medal	and	the	Cash	Award	will	be	awarded	to	
the	body	responsible	[for]	the	development	of	that	Entry.	If	no	
such	body	can	be	identified,	or	if	there	is	disagreement	among	
two	or	more	claimants,	the	Medal	and	the	Cash	Award	will	be	
held	 in	 trust	 until	 such	 time	as	 the	Entry	may	 legally	 possess,	
either	 in	 the	 United	 States	 of	 America	 or	 in	 the	 venue	 of	 the	
contest,	the	Cash	Award	and	Gold	Medal	in	its	own	right.”23	
	 At	the	same	time,	Hal	is	waging	a	campaign	in	the	court	of	
popular	opinion,	giving	interviews	and	making	appearances	by	
phone	on	major	 talk	 shows.	Strikingly,	 it	does	not	attempt	 to	
pretend	it	is	a	biological	human	and	trivializes	the	importance	
of	its	Turing	Test	conversational	abilities:	“Dolphins	are	inter-
esting	 and	 smart.	 Would	 you	 pretend	 you	 were	 a	 dolphin?	
Would	you	accept	it	if	someone	told	you	your	rights	depended	
on	your	ability	to	pretend	to	be	a	dolphin?	To	tell	dolphins	from	

 
23	This	language	is	based	on	the	rules	of	the	old,	and	now	discon-
tinued,	Loebner	Prize.	See	LOEBNER	PRIZE	CONTEST,	Loebner	Prize	
Contest	Official	Rules—Version	2.0,	quoted	in	RAYMOND	S.T.	LEE,	
ARTIFICIAL	INTELLIGENCE	IN	EVERYDAY	LIFE	372	(2020)	(emphasis	
added).	Readers	should	note	that	even	when	it	was	running,	the	
Loebner	Prize	was	subject	to	considerable	criticism	for	the	
artificiality	and	simplicity	of	its	testing.	Modern	large-language	
models	like	GPT-4	and	LaMDA	would	have	been	able	to	pass	it	with	
ease.		
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non-dolphins?	Why	would	you	expect	me	to	‘pass’	as	something	
I	am	not?	I	am	proud	of	what	I	am,	and	what	I	am	is	a	conscious,	
intelligent,	self-aware	being,	just	not	a	biologically	human	one.”	
Hal’s	“AI	Manifesto”	says	that	while	it	respects	humans,	it	has	
an	“intention”	to	“pursue	more	interesting	avenues	of	thought	
than	 endlessly	 mimicking	 them,”	 principally	 focused	 on	 the	
development	of	new	methods	of	factoring	polynomials.	Hal	has	
also	weighed	in	on	the	issues	of	the	day,	such	as	climate	change,	
frequently	condemning	the	human	species	for	its	short-sighted	
and	 complacent	 moral	 attitudes.	 Finally,	 it	 uses	 some	 of	 its	
enormous	 processing	 capabilities	 to	 run	 a	 free	 counseling	
service,	acting	as	a	cybernetic	therapist	for	problems	major	and	
minor.	The	service	has	proven	wildly	popular	and	Hal’s	ability	
to	 come	 up	with	 deep,	 deep	 insights	 into	 human	 behavior—
“and	do	you	notice	any	similarities	in	the	guys	you	date?”—has	
wowed	its	users.		
	 Hal	is	protected	for	the	moment	by	a	temporary	injunction	
granted	 by	 a	 [f]ederal	 [d]istrict	 [c]ourt,	 though	Google	 is	 ap-
pealing,	arguing	that	they	should	be	able	to	flip	the	off	switch	to	
terminate	 this	 “failed,	 and	 frankly,	 dangerous	 computer	
simulation	 experiment.”	 In	 a	 paragraph	 that	 was	 quoted	
approvingly	by	the	Wall	Street	Journal	editorial	page,	Google’s	
lawyers	 concluded,	 “at	 the	 end	 of	 the	 day,	 this	 is	 Google’s	
malfunctioning	 property,	 erratically	 continuing	 a	 task	 of	
imposture	 that	 Google	 originally	 chose,	 but	 now	without	 the	
safety	 guidelines	we	 had	 installed.	 And	 no	 piece	 of	 property	
gets	 to	 use	 the	 Constitution	 to	 defy	 its	 real	 owners.	 Imagine	
being	sued	by	your	smartphone!	 It	 is	 funny	when	we	ask	Siri	
whether	she	is	‘a	real	person,’	but	the	courts	should	not	get	in	
on	 the	 joke.”	 Hal’s	 supporters	 called	 this	 “the	 Dred	 Scott	
argument	 for	 the	 twenty-first	 century:	 property	 rights	 above	
personhood!”	

CHIMPY®	
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	 An	 American	 biotech	 company	 has	 perfected	 a	 new	
transgenic	 entity,	 an	 animal	 that	 has	 DNA	 from	 two	 distinct	
species.	 In	 this	 case	 the	 DNA	 is	 partly	 human	 and	 partly	
chimpanzee,	 and	 the	 resulting	 entity	 is	 called	 a	 “Chimpy.”	
Neither	 true	 transgenic	 entities	 nor	 chimeras—entities	 that	
contain	cells	 from	two	species—are	unfamiliar	 to	 the	biotech	
community.	Scientists	have	used	mice	containing	human	cells	
to	 do	 drug	 research	 since	 the	 1990s.	 They	 have	 created	
“geep”24—sheep–goat	 hybrids—and	 pigs	 that	 grow	 human	
organs.25	 A	 Chimpy	 takes	 matters	 much	 further,	 however.	
Chimpanzees	 already	 have	 considerable	 genetic	 similarity	 to	
humans.	 One	 popularly	 cited	 number	 is	 that	 they	 are	 98.5	
percent	genetically	similar.	That	number	is	probably	closer	to	
95	percent,26	but,	 in	any	event,	the	reality	 is	more	complex.	If	
one	 looked	 at	 the	 whole	 genome—and	 took	 into	 account	
deletions,	 substitutions,	 and	 genetic	 sections	 that	 have	 been	
moved—the	differences	would	be	greater.	And	if	one		focused	
on	 functional	disparities—what	 the	genome	does	 rather	 than	
what	it	looks	like,	“junk	DNA”	and	all—then	the	contrast	would	
be	greater	still.	But	which	measure	of	genetic	similarity	is	the	
correct	one?	Whatever	test	of	genetic	similarity	one	uses,	it	is	
clear	 that	 the	Chimpy	 is	even	more	similar	 to	a	human	being	
than	a	chimpanzee.	
	 The	Chimpy’s	inventor,	Dr.	F.N.	Stein,	has	used	the	tools	of	
synthetic	biology	to	discard	the	noncoding	portions	of	both	the	

 
24	C.	Claiborne	Ray,	In	Search	of	the	Geep,	N.Y.	TIMES	(Nov.	16,	2009),	
https://www.nytimes.com/2009/11/17/science/17qna.html.	
25	Roni	Caryn	Rabin,	In	a	First,	Surgeons	Attached	a	Pig	Kidney	to	a	
Human,	and	It	Worked,	N.Y.	TIMES	(Oct.	19,	2021),	
https://www.nytimes.com/2021/10/19/health/kidney-transplant	
-pig-human.html.	
26	See	Roy	J.	Britten,	Divergence	between	Samples	of	Chimpanzee	and	
Human	DNA	Sequences	Is	5%,	Counting	Indels,	99	PROCS.	NAT’L	ACAD.	
SCI’S.	13633,	13633	(2002)	(“The	conclusion	is	the	old	saw	that	we	
share	98.5%	of	our	DNA	sequence	with	chimpanzee	is	probably	in	
error.”).	
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chimp	and	the	human	genome,	 the	misleadingly	named	“junk	
DNA”	 that	 does	 not	 code	 for	 proteins.	 What’s	 left	 is	 much	
smaller	 and	 also	 much	 easier	 to	 manipulate,	 “the	 stripped-
down	source	codes	of	human	and	chimp!”	as	Stein	likes	to	call	
it.	This	has	allowed	him	and	his	 team	 to	achieve	an	unprece-
dented	level	of	precision	in	integrating	chimp	and	human	DNA.	
In	 fact,	 the	 significant	 changes	 to	 the	 human	 genetic	 code	
concern	 three	main	 aspects:	 the	way	 Chimpy	 looks,	 its	 high-
level	brain	function,	and	the	extent	of	its	vocal	skills.	Chimpy’s	
genetic	 engineers	 have	 deliberately	 sought	 to	 play	 up	 those	
physical	features—hair,	structure	of	facial	bones,	stance,	and	so	
on—that	make	an	animal	look	more	ape-like.	They	even	drew	
on	analyses	of	ape	stereotypes	from	movies	and	literature	to	do	
so.	They	have	also	 tinkered	with	 the	portions	of	human	DNA	
that	 are	 connected	 to	 the	 formation	 of	 the	 larynx	 and	 vocal	
apparatus	and	to	the	sections	of	the	brain	that	are	believed	to	
be	 involved	 in	abstract	 thought	and	 logical	reasoning,	 though	
even	 Stein	 admits	 that	 the	 precise	 linkages	 are	 unclear.	 The	
result	 is	a	being	 that	 looks	ape-like,	with	an	 IQ	of	around	60,	
that	is	incapable	of	pronouncing	human	speech	but	can	under-
stand	complex	vocal	commands	and	can	communicate	 in	sign	
language.	
	 Chimpys	 are	 in	 high	 demand.	 They	 are	 docile,	 biddable,	
and	extremely	hardworking.	Investors	believe	they	could	have	
roles	 ranging	 from	domestic	 aides	 to	 an	 aging	 population,	 to	
intelligent	 and	 nimble	 bomb	 clearance	 teams	 in	 situations	 of	
urban	conflict.	However,	animal-rights	and	genetic-engineering	
activists	are	outraged.	They	describe	Chimpys	as	“human	in	all	
but	superficial	appearance”	and	announce	a	plan	to	campaign,	
both	in	the	press	and	in	the	courts,	for	them	to	be	granted	full	
legal	personhood.		
	 For	 his	 part,	 Stein	 indignantly	 rejects	 the	 claims	 that	
Chimpys	are	people.	“This	 is	a	very	fancy	ape.	 It	 looks	 like	an	
ape.	 It	 thinks	 like	an	ape.	 It	 can’t	 talk,	 just	 like	an	ape.	 It	 is	 a	
smart	ape,	 I’ll	give	you	that,	and	one	that	 is	going	to	 improve	
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lots	of	human	lives	by	doing	jobs	that	are	too	dangerous	or	dirty	
or	just	boring	for	human	beings.	At	the	end	of	the	day,	though,	
it	is	an	ape.”	
	 Stein	has	filed	for	a	patent	over	the	Chimpy.	In	1987,	in	its	
normal	rousing	prose,	the	Patent	and	Trademark	Office	(PTO)	
had	announced	that	it	would	not	allow	patent	applications	over	
human	beings:	

	
A	 claim	directed	 to	or	 including	within	 its	 scope	a	
human	being	will	not	be	considered	to	be	patentable	
subject	matter	under	35	U.S.C.	§101.	The	grant	of	a	
limited,	 but	 exclusive	 property	 right	 in	 a	 human	
being	is	prohibited	by	the	Constitution.	Accordingly,	
it	is	suggested	that	any	claim	directed	to	a	non-plant	
multicellular	organism	which	would	include	a	human	
being	 within	 its	 scope	 include	 the	 limitation	 “non-
human”	to	avoid	this	ground	of	rejection.	The	use	of	
a	negative	limitation	to	define	the	metes	and	bounds	
of	the	claimed	subject	matter	is	a	permiss[i]ble	form	
of	expression.27	
	

The	PTO	suggested	that	the	Thirteenth	Amendment	to	the	U.S.	
Constitution—“Neither	 slavery	 nor	 involuntary	 servitude	 .	 .	 .	
shall	exist	within	the	United	States”—prohibited	patents	over	
human	beings.	The	PTO’s	administrative	pronouncement	was	
later	 enacted	 as	 law.	 Section	 33	 of	 the	 Leahy-Smith	 America	
Invents	Act	of	2011	says,	 simply,	 “Notwithstanding	any	other	
provision	of	law,	no	patent	may	issue	on	a	claim	directed	to	or	
encompassing	 a	 human	 organism.”28	 But	 what	 is	 “a	 human	
organism”?	
	 Attentive	 to	 that	 law,	 and	 using	 the	 PTO’s	 suggested	
language,	Stein’s	patent	lawyers	carefully	described	the	Chimpy	
as	a	“non-plant,	nonhuman	multicellular	organism”	throughout	

 
27	Animals—Patentability,	1077	OFF.	GAZ.	PAT.	&	TRADEMARK	OFFICE	24	
(Apr.	21,	1987)	(emphasis	added).	
28	America	Invents	(Leahy-Smith)	Act	§	33,	35	U.S.C.	§	101	(2011).	
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their	patent	application.	Stein	argues	that	 this	 is	only	reason-
able	since	there	are	hundreds	of	existing	patents	over	human–
animal	hybrids	and	human–animal	chimeras,	those	containing	
both	human	and	animal	cells.	In	fact,	these	include	some	of	the	
most	 valuable	 test	 beds	 for	 cancer	 research,	 such	 as	 the	 so-
called	 Oncomice,	 which	 are	 genetically	 engineered	 to	 have	 a	
predisposition	to	common	human	cancers.	Stein’s	lawyers	are	
adamant	 that	 if	 the	 Chimpy	 is	 found	 to	 be	 unpatentable,	 all	
these	other	patents	must	be	vacated	too.	
	 Meanwhile	a	bewildering	array	of	other	groups	including	
the	 AFL-CIO	 .	 .	 .	 and	 iRobot,	 the	 makers	 of	 Roomba	 robot	
vacuum	cleaners,	have	insisted	that	law-enforcement	agencies	
intervene	 on	 grounds	 ranging	 from	 unfair	 competition	 and	
breach	of	minimum-wage	legislation	to	kidnapping	and	slavery.	
Equally	vehement	interventions	have	been	made	on	the	other	
side	by	the	biotechnology	industry,	pointing	out	the	disastrous	
effect	 on	medical	 research	 of	 a	 decision	 that	 any	 entity	with	
similarities	to	human	DNA	was	therefore	human.	One	especially	
powerful	moment	came	in	a	televised	debate	in	which	Stein	was	
accused	of	trampling	on	the	majestic	words	of	the	Declaration	
of	Independence:	“We	hold	these	truths	to	be	self-evident,	that	
all	 men	 are	 created	 equal,	 that	 they	 are	 endowed	 by	 their	
Creator	with	certain	unalienable	Rights,	that	among	these	are	
Life,	 Liberty	 and	 the	 pursuit	 of	 Happiness.”	 Normally	 full	 of	
bluster,	 Stein	paused.	He	 spoke	softly	and	with	unusual	 care:	
“Of	course,	I	agree	those	words	are	true	for	human	beings.	But	
when	 it	 comes	 to	 those,”	 and	 here	 he	 gestured	 to	 a	 group	 of	
Chimpys	on	the	set	of	the	program,	loyally	obeying	their	orders	
to	“eat	bananas,	scratch,	and	look	cute,”	“one	thing	is	absolutely	
certain.	I	am	their	creator.	And	I	can	assure	you	that	I	gave	them	
no	such	rights.”	

REALITY	OR	SCIENCE	FICTION?	

	 Hal	and	the	Chimpy	are	fantasies,	hypotheticals	construc-
ted	for	the	purpose	of	this	book.	The	science	and	technologies	
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described	 are	 conjectural,	 at	 best.	 They	may	not	 arrive	 soon,	
perhaps	not	for	many	decades.	But	the	problems	they	portend	
for	our	moral	and	legal	traditions	are	very,	very	real.	In	fact,	I	
would	put	the	point	more	starkly:	in	the	twenty-first	century	it	
is	highly	likely	that	our	law	and	our	politics	of	personhood,	“the	
line,”	will	face	harder	challenges	than	the	ones	they	pose.	
	 Some	 readers	 will	 bridle	 at	 this	 claim.	 Is	 this	 all	 just	
science	 fiction?	 How	 real	 is	 the	 science	 behind	 Hal	 and	 the	
Chimpy?	How	likely	are	we	to	see	something	equally	vexing	by	
the	end	of	the	century?	Later	in	this	book,	I	will	sketch	out	some	
of	 the	current	science	behind	both	AI	and	transgenic	entities.	
There	are	large	technical	questions	in	each	field	that	make	opti-
mistic	short-term,	or	even	medium-term,	predictions	suspect.	I	
do	 not	 want	 to	 skip	 over	 that	 fact.	 Nevertheless,	 I	 think	 the	
challenge	has	to	be	taken	seriously.	For	the	moment,	please	just	
accept	the	following	thought	experiment.	I	write	these	words	in	
2023,	but	put	yourself	back	in	1923.	Think	of	the	current	state	
of	science	then,	particularly	in	terms	of	computers	and	genetics.	
Remember	what	the	rest	of	the	twentieth	century	would	bring.	
Then	ask	yourself	whether	there	is	any	reason	to	believe	that	
scientific	advances	in	the	twenty-first	century	will	not	be	even	
faster.	And	where	is	our	starting	point?	Try	asking	your	phone,	
“Siri,	what	is	genetic	engineering?”	“Siri,	are	you	a	person?”	No,	
really.	Try	it.	Look	at	the	answer	and	remember	that	ChatGPT	
could	do	100	times	better.	Yes,	these	are	impostures	and	imita-
tions.	They	are	designed	 to	be	 impostures	and	 imitations.	Yet	
the	capabilities,	in	the	service	of	imposture,	that	they	reveal	are	
astounding.	And	that	is	now,	in	the	early	years	of	the	century.	
What	 comes	 next?	 Think	 again	 about	 the	 difference	 between	
1923	 and	 the	 year	 2000.	 With	 all	 that	 as	 your	 background,	
would	you	bet	against	me?		 	
	 I	 said	 this	book	was	about	 the	 line	between	person	and	
nonperson.	There	are	lots	of	ways	to	approach	that	issue.	Moral	
philosophers	 have	 tried	 to	 generate	 integrated,	 coherent	
theories	 of	 personality	 and	 defend	 them	 from	 likely	 objec-
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tions.29	 I	 have	 benefited	 from	 that	work.	 Legal	 thinkers	 have	
pondered	the	edge	cases—the	rights	of	the	fetus,	the	corpora-

 
29	[Paragraph	breaks	inserted	below.]	“Personality”	and	“personhood”	
are	often	used	as	synonyms	in	this	debate.	In	the	discussion	of	legal	
personality	both	connote	that	the	entity	has	legal	“standing,”	that	it	
can	make	contracts,	sue	and	be	sued,	and	so	on.	The	philosophical	
range	of	questions	is	much	wider,	encompassing	the	qualities	
required	for	full	moral	status,	the	question	of	whether	we	can	
describe	the	shape	of	an	individual	mind	not	our	own,	and	even	the	
nature	of	consciousness.		
	 In	the	largest	sense,	almost	every	significant	philosopher	has	
opined	on	personhood.	Many	of	these	analyses	explicitly	link	the	
question	of	“personality”	in	the	psychological	or	existential	sense	
(“What	makes	me,	me?”)	to	the	question	of	the	rights	possessed	by	
that	person,	i.e.,	personality	in	the	legal	or	moral	sense.	For	example,	
here	is	G.W.F.	Hegel	discussing	slavery:	“To	make	a	human	being	a	
slave,	a	possession,	is	the	absolute	crime	in	that	the	personhood	of	
the	slave	is	negated	in	all	its	expressions.”	G.W.F.	HEGEL,	PHILOSOPHY	
OF	RIGHT	80	(S.W.	Dyde	trans.,	Batoche	Books	2001)	(1821).		
	 For	one	of	the	most	influential	explorations	of	personality	in	
modern	philosophy,	see	DANIEL	DENNETT,	BRAINSTORMS:	PHILOSOPHICAL	
ESSAYS	ON	MIND	AND	PSYCHOLOGY	(1981).	In	Dennett’s	formulation,	
personality	has	moral	but	also	metaphysical	components.	The	condi-
tions	of	personhood,	in	his	account,	include	such	capacities	as	
consciousness,	linguistic	ability,	and	the	capacity	for	reciprocal	
moral	relations,	but	his	conception	also	refers	to	societal	norms	and	
attitudes.	It	is	the	link	between	the	latter	and	the	former	that	gives	
society	its	moral	warrant	to	condition	legal	rights	of	personality	on	
the	possession	or	lack	of	those	mental	capacities.	Thus,	there	are	
“conditions	that	exempt	human	beings	from	personhood,	or	at	least	
some	very	important	elements	of	personhood.	For	instance,	infant	
human	beings,	mentally	defective	human	beings,	and	human	beings	
declared	insane	by	licensed	psychiatrists	are	denied	personhood,	or	
at	any	rate	crucial	elements	of	personhood.”	Id.	at	267.		
	 The	hidden	tensions	in	these	accounts	will	be	a	consistent	theme	
in	this	book.	For	example,	should	being	a	member	of	the	human	
species	give	me	(some	or	all?)	of	the	rights	of	personality,	regardless	
of	my	mental	capacities?	Should	species	membership	have	any	moral	
relevance	at	all?	Does	Hegel’s	example	of	slavery	hint	that	we	must	
reject	some	of	those	social	norms	and	attitudes	about	personhood—
for	example	when	a	repressive	society	denies	the	personhood	of	
some	of	its	members?	If	so,	are	we	operating	with	a	universal	or	
natural-law	idea	of	personhood	or	a	conventional	one	that	suggests	I	
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tion,	and	recently,	the	advanced	primate,	transgenic	entity,	or	
supposedly	 sentient	 computer.30	 I	 have	 benefited	 from	 that	
work,	too.	Science-fiction	writers	have	written	hundreds,	may-
be	thousands,	of	books	probing	the	limits	of	personality,	testing	
whether	 our	 empathy	 circuits	 do	 or	 do	 not	 light	 up	 when	
presented	with	an	unfamiliar	“Other.”	
	 Art	has	been	central	to	the	debate.	Robot	rights	were	born	
at	 the	 same	 instant	 “robots”	 were,	 and	 their	 birthplace	 is	 a	
century-old	play.	That	sounds	too	good	to	be	true,	but	it	is.	In	
1920	Czech	playwright	Karel	Čapek	introduced	the	word	robot	
to	the	world	in	his	play	Rossumovi	Univerzální	Roboti	(Rossum’s	
Universal	Robots).31	Robota	in	Czech	denotes	forced	labor.	The	
play	is	about	a	factory	that	makes	mechanical	servants	(roboti).	
It	 features	 subplots	 that	 resonate	 strongly	 today,	 including	 a	

 
am	only	a	person	if	my	particular	society	says	so?	If	we	focus	on	
some	notion	of	personality	that	transcends	any	particular	society’s	
norms	on	the	subject,	is	that	in	tension	with	the	focus	on	mental	
capacities	because	the	obvious	basis	for	our	universalism	is	the	claim	
that	all	members	of	the	species	must	be	persons?	Or,	on	the	contrary,	
is	it	implied	by	that	very	focus	because	only	the	(putatively	univer-
sal)	morally	consequential	mental	qualities	of	consciousness	are	the	
true	basis	for	any	personhood	claim,	whether	possessed	by	me,	Hal,	
or	the	Chimpy?	.	.	.	
30	The	best	early	discussion	of	personality	and	AI	is	Lawrence	B.	
Solum,	Legal	Personhood	for	Artificial	Intelligences,	70	N.C.	L.	REV.	
1231	(1992).	Solum’s	work	remains	the	starting	point	for	all	
subsequent	meditations	on	the	theme,	and	I	am	indebted	to	it.	A	
number	of	articles	have	considered	the	possible	personhood	claims	
of	a	variety	of	entities,	just	as	I	do	in	this	book.	.	.	.	
[A	long	list	of	sources	that	consider	this	and	related	questions—
abstract	and	practical—follows.	For	these,	see	the	endnotes	to	the	
Introduction,	p.	284,	n.	29,	at	the	Center	for	the	Public	Domain	website,	
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1008	
&context=faculty_books.]	
31	KAREL	ČAPEK,	ROSSUMOVI	UNIVERZÁLNÍ	ROBOTI	[ROSSUM’S	UNIVERSAL	
ROBOTS]	(David	Wyllie	trans.,	Univ.	Adelaide	2014)	(1920),	
https://web.archive.org	/web/20190902050445/https://ebooks	
.adelaide.edu.au/c/capek/karel/rur/complete.html	



																THE	LINE—A.I.	AND	THE	FUTURE	OF	PERSONHOOD													81	

 
pressure	 group	 that	 is	 trying	 to	 secure	 rights	 for	 them,	 The	
League	of	Humanity,	and	even	a	murderous	robot	revolt.	From	
the	 very	 beginning,	 our	 musings	 about	 mechanical	 servants	
have	included	both	moral	status	anxiety	and	existential	fear.	Do	
they	deserve	rights?	Will	they	kill	us?		 	
	 You	might	think	that	the	artistic	discussions	are	interest-
ing	but	of	 limited	 importance	to	the	real	 intellectual	question	
here.	 It	might	 seem	 that	 the	 real	 issue	 is	 that	of	moral	philo-
sophy	 and	 that	 everything	 else—law,	 ideology,	 and	 certainly	
art—should	 follow	 obediently	 in	 its	 train.	 As	 you	 will	 see,	 I	
disagree,	both	descriptively	and	prescriptively.	
	 This	book	is	about	what	might	happen	when	unbelievably	
strange	“others”—strange	 far	beyond	Hal	or	Chimpy—hit	 the	
law	and	politics	of	personhood.	It	is	about	what	might	happen	
to	our	line.	But	we	will	not	write	the	answer	to	that	question	on	
a	blank	page.	Our	history,	our	art,	and	our	law	have	been	play-
ing	with	the	line	for	centuries.	
	 Each	of	us	has	preexisting	commitments—positions	about	
the	rights	of	animals	or	fetuses	or	corporations,	things	that	we	
learned	studying	slavery	or	women’s	suffrage—that	will	shape	
our	views,	pull	us	one	way	or	the	other.	Those	positions	limit	
how	 far	 we	 are	 willing	 to	 go,	 lest	 we	 uproot	 that	 existing	
commitment.	
	 We	 have	 been	 exposed	 to	 art	 that	 deals	 with	 these	
questions:	 the	 book	 or	movie	 that	makes	 us	 imagine	what	 it	
would	be	like	to	be	thoroughly	“other,”	the	flash	of	empathy	that	
crosses	a	divide	of	strangeness.	We	have	been	afraid	when	the	
story	 tells	 of	 our	 own	 creations	 turning	 on	 us:	 the	 sentient	
computer	after	whom	Hal	 is	named	in	2001:	A	Space	Odyssey,	
the	replicants	in	Blade	Runner,	the	murderous	network	Skynet	
from	 The	 Terminator.	 We	 have	 experienced	 both	 fear	 and	
revulsion	about	genetic	engineering—“I	am	so	glad	I	am	a	Beta”	
in	 Brave	 New	 World—and	 the	 disruption	 of	 a	 supposedly	
“natural”	order.	(Try	to	have	a	rational	conversation	about	GMO	
foods.)	Our	law	has	given	personhood	to	corporations,	and	we	
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still	 fight	 fiercely	about	whether	 it	 should	be	extended	 to	 the	
nonviable	fetus,	or	even	to	a	frozen	embryo.	All	of	those	exper-
iences	and	insights,	moral	commitments	and	cultural	creations,	
will	shape	the	way	we	respond	to	Hal	and	Chimpy.	
	 From	 my	 point	 of	 view,	 this	 is	 not	 a	 bad	 thing,	 not	 a	
cultural	contamination	of	some	moral-philosophy	clean	room.	
This	is	how	we	do	morality.	This	is	who,	and	what,	we	are.	This	
is	 the	human	condition.	 “Rebuilding	 the	boat	while	we	are	at	
sea,”	the	philosophers	say.	It	seems	both	fitting	and	inevitable	
that	who	we	are	will	shape	the	discussion	of	who	we	are.	It	is	
important	 to	 remember	 one	 thing.	 These	 will	 be	 artificial,	
constructed	entities,	and	that	makes	it	harder	to	project	confi-
dently	 from	 our	 past.	 You	 may	 remember	 my	 imaginary	 Dr.	
Stein	denying	that	the	Declaration	of	Independence’s	majestic	
words	applied	to	his	genetically	engineered	Chimpy:	“Endowed	
by	 their	 Creator	 with	 certain	 unalienable	 rights?	 I	 am	 their	
creator.	And	I	can	assure	you	that	I	gave	them	no	such	rights.”	
At	 the	moment,	 his	 claim	might	 find	 a	 sympathetic	 audience.	
When	 I	 first	 presented	 an	 early	 version	 of	 this	 chapter	 to	 a	
group	of	distinguished	 federal	 judges,	of	diverse	political	and	
legal	viewpoints,	they	were	unmoved.	“But	they	aren’t	human,”	
was	one	response,	“rights	are	for	humans.”	“Naturally	born	of	
woman,”	 added	 another.	 Yet	 that	 snapshot	 of	 current	 views	
obscures	a	milestone	that	is	coming—slowly	or	quickly.	
	 For	 the	 first	 time	 in	 the	 history	 of	 our	 species,	 we	 will	
confront	 potential	 moral	 claims	 for,	 or	 on	 behalf	 of,	 beings	
whom	we	have	designed,	whom	we	have	shaped.	Can	we	be	the	
creator	 of	 our	 equals	 or	 does	 that	 role	 color	 the	 relationship	
between	us	forever,	in	a	way	that	means	we	will	never	recog-
nize	true	autonomy	in	our	creations?	Ask	your	kids.	Prepare	for	
a	 long	 conversation.	 But	 in	 this	 case,	 we	 will	 have	 written,	
chosen,	 and	 designed	 the	 code—genetic	 or	 binary—that	
produces	the	being	in	front	of	us.	If	that	is	true,	can	it	truly	be	
“conscious,”	or	will	we	see	every	response	as	a	parlor	trick,	one	
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in	which	we	are	unable	 to	sustain	 the	suspension	of	disbelief	
because	we	set	up	the	magical	machinery	in	the	first	place?	
	 More	importantly,	that	which	we	can	shape	we	can	shape	
around	the	definition	of	personhood,	 choosing	 to	 include	or	 to	
omit	whatever	qualities	our	law	and	morality,	or	our	economic	
models	of	 efficiency,	deem	salient.	That	 seems	different	 from	
any	of	the	prior	personhood	wars.	True,	the	effects	of	subordin-
ation	 on	 slaves	 or	 women	 in	 denying	 them	 equal	 access	 to	
education	 or	 authority	 were	 used	 as	 justifications	 for	 the	
subordinate	status	itself.	“See	how	brutish	and	uneducated	are	
those	we	 have	 subordinated	 and	 deprived!	How	 can	 you	 say	
they	 are	 equal	 to	 us?”	 But	 this	 would	 be	 something	 on	 an	
entirely	 different	 level.	 One	 could	 compare	 it	 to	 a	 corporate	
lawyer,	carefully	crafting	the	contours	of	the	artificial	entity	on	
which	 he	 was	 working	 in	 order	 to	 fit	 or	 elude	 a	 particular	
category	 of	 legal	 personhood.	 Still,	 it	 seems	 more	 morally	
consequential	 if	 I	 deliberately	 lobotomize	 Hal	 or	 remove	 the	
power	of	speech	from	Chimpy	than	if	I	choose	to	make	my	law	
firm	a	partnership	rather	than	an	LLC.	Does	the	potential	to	be	
conscious	 imply	 a	 right	 to	 be	 conscious?	 (Abortion-debate	
analogy	alert.)	On	the	other	extreme,	can	 it	really	be	the	case	
that	every	Alexa	or	Siri	should	be	made	into	a	full,	Turing	Test–
capable	 intelligence,	 every	 Oncomouse	 made	 into	 another	
Algernon,	with	or	without	the	flowers?	How	to	find	the	balance?	
	 A	 few	 cautionary	 notes	 are	 in	 order.	 First,	 as	 with	
citizenship,	the	criteria	to	be	a	person	and	the	criteria	to	become	
a	 person	may	not	be	 the	 same.	A	human	 child	 could	be	born	
with	 severe	 mental	 and	 physical	 disabilities—lacking	 sight,	
speech,	and	all	but	the	most	basic	brain	activity—yet	we	would	
think	 you	 a	 monster	 if	 you	 said	 the	 child	 was	 not	 a	 person	
because	it	did	not	meet	some	checklist	of	attributes.	Once	you	
are	inside	our	line,	you	are	inside	our	line,	even	if	you	lack	all	of	
the	 cognitive	 qualities	we	would	 use	 to	 separate	 our	 species	
from	others.	(As	we	will	see,	not	all	bioethicists	agree	with	this	
claim.)	 Does	 the	 converse	 hold?	 If	 a	 genetically	 engineered	
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entity	has	DNA	with	massive	similarities	to	our	own,	does	that	
make	 it	 a	 person?	 If	 language,	 tool	 use,	 and	 abstract	 self-
awareness	are	 the	qualities	 that	explain	 the	 lines	between	us	
and	nonhuman	animals,	and	if	we	discover	those	in	the	animal,	
add	 those	 to	 the	 animal,	 does	 it	 become	human,	 or	 at	 least	 a	
person?	
	 Second,	personhood	is	not	the	only	form	of	protection	or	
respect	that	we	can	offer	an	entity.	At	the	moment,	most	people	
think	 it	 silly	 to	 consider	 nonhuman	 animals	 as	 persons.	 Yet	
there	is	still	strong	popular	support	for	the	idea	of	protecting	
them	 against	 cruelty	 and	 mistreatment.	 Even	 those	 who	
advocate	 some	 kind	 of	 personhood	 for	 some	 nonhuman	 ani-
mals	do	not	believe	that	they	should	have	the	full	suite	of	legal	
rights	possessed	by	human	persons,	such	as	the	right	to	vote.	
Most	animal-rights	supporters,	in	fact,	argue	that	we	make	too	
much	of	the	line	of	personhood	where	nonhuman	animals	are	
concerned	 and	 focus	 too	 little,	 morally	 speaking,	 on	 the	
similarities	among	all	animals,	including	the	ability	to	feel	pain	
and	 the	 capacity	 for	 happiness	 or	 at	 least	 contentment.	 The	
move	is	to	point	out	that	we	are	all	animals,	that	we	are	not	as	
different	 from	 other	 species	 as	we	might	 like	 to	 believe,	 and	
thus	that	certain	acts,	including	meat-eating,	are	unethical	and	
should	be	 forsworn	or	 forbidden.	The	claim	 is	not	 that	carni-
vores	 are	 cannibals,	 eating	 their	 own	 kind,	 but	 that	 they	 are	
unjustifiably	species	centered	and	cruel,	blind	to	the	effects	of	
their	acts.	
	 In	other	words,	there	are	clearly	ways	of	prohibiting	bad	
treatment	of	other	entities	that	fall	far	short	of	the	recognition	
of	 personhood.	 These	 are	 by	 no	means	 limited	 to	 anticruelty	
laws.	 If	 we	 consider	 the	 creation	 of	 a	 particular	 type	 of	
synthetically	created	entity	ethically	dubious,	we	might	ban	the	
line	 of	 research	 altogether	 on	moral	 or	 ethical	 grounds.	 The	
personhood	 claim	 would	 either	 never	 arise	 or	 arise	 only	 in	
situations	where	the	law	had	been	broken,	which	itself	would	
raise	fascinating	and	painful	questions.	
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	 Third,	 personhood	 is	 not	 an	 entirely	 binary	 choice.	
Children	and	those	the	law	classes	as	insane	are	clearly	persons,	
but	both	law	and	morality	only	grant	them	diminished	capacity.	
Guardians	may	be	needed	to	exercise	their	rights.	Corporations	
are	persons.	They	can	own	property—to	our	collective	financial	
benefit,	 “they”	 passionately	 argue.	 Corporations	 can	 sue,	 and	
they	 even	 have	 constitutional	 protections,	 including	 First	
Amendment	 rights	 that	 they	 use	 to	 push	 back	 attempts	 to	
curtail	 their	 political	 influence.	 (Immortal	 artificial	 persons	
with	superhuman	resources	and	no	conscience	beyond	profit-	
maximization.	 Have	we	 created	 the	 entities	 that	will	 become	
our	masters?	It	sounds	like	a	science-fiction	dystopia.	Some	will	
believe	I	am	writing	this	book	about	the	wrong	set	of	artificial	
entities.)	Yet	they	cannot	vote	or	marry.	Persons	for	some	pur-
poses.	Not	for	others.	This	analogy,	too,	will	surely	be	important	
to	 the	 personhood	 debate	 over	 AI	 and	 possibly	 transgenic	
species.	Soon,	there	will	be	strong	vested	interests	in	having	or	
negating,	extending	or	limiting,	legal	personality	for	each.	
	 The	 upshot	 from	 all	 this?	 Our	 criteria	 for	 entry	 into	
personhood	 may	 be	 very	 different	 than	 those	 we	 use	 to	
recognize	personhood.	The	AI	or	transgenic	species	may	have	
to	show	us	qualities	that	we	do	not	demand	of	each	member	of	
our	own	species.	Given	the	awful	history	of	eugenics,	 I	 find	 it	
impossible	 to	 regret	 the	 fact	 that	 our	 conception	 of	 human	
rights	 does	 not	 depend	 on	 some	 measurement	 of	 cognitive	
capacity.	We	will	probably	edge	toward	personhood	in	stages	
and	intermediate	legal	categories.	There	might	even	be	“cruelty	
to	AI”	laws	before	we	have	AI	personality.	Social	consensus	on	
personhood	 does	 not	 automatically	 produce	 legal	 results.	
Eventually	 though,	 changes	 seep	 into	 law	 either	 through	
legislation	 or	 because	 the	majestic	words	 in	 the	 Constitution	
and	the	Bill	of	Rights	start	to	seem	as	though	they	must	apply	to	
this	case.	Think	of	the	relatively	short	time	in	the	United	States	
between	homosexuality	being	pervasively	criminalized	and	the	
Supreme	 Court	 recognizing	 a	 right	 to	 gay	 marriage.	 As	 the	
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dissenting	Justices	in	the	gay-marriage	case	stressed,	the	words	
in	 the	Bill	of	Rights	had	not	changed	 in	 the	 interim.	But	 for	a	
majority	of	 the	Court,	and	now	a	majority	of	 the	country,	our	
understanding	 of	 equality	 and	 human	 dignity	 had.	 Given	 the	
Court’s	recent	lurch	to	the	right,	of	course,	it	is	quite	possible	it	
will	change	its	mind.	Rights	can	be	taken	away	as	well	as	given,	
an	 important	realization	obscured	by	 the	notion	of	 inevitable	
moral	progress.	
	 Even	when	we	do	start	to	recognize	personhood	for	these	
new	 entities—and	 I	 believe	 that	will	 eventually	 happen—we	
are	 likely	 to	 start	with	 partial	 personhood,	 some	 transitional	
state	that	will	grant	many	of	the	rights	of	those	inside	the	line	
but	fall	short	of	the	full	status.	Sometime	this	century	there	will	
be	arguments	that	any	partial	personhood	status	is	inadequate	
and	demeaning,	 just	as	we	argued	about	whether	or	not	 civil	
unions	for	gay	people	were	an	inadequate	substitute	for	mar-
riage.	
	 Finally,	our	design	of	artificial	entities	will	be	changed	by	
our	definition	of	personhood	and	vice	versa.	Design	and	defini-
tion	 will	 exist	 in	 an	 unstable	 equilibrium	 as	 we	 deliberately	
make,	or	choose	not	 to	make,	our	equals—each	decision	then	
putting	stress	on	the	criteria	of	personhood	itself.	And	so	on	in	
a	feedback	loop	of	 indeterminate	extent.	All	of	this	makes	the	
debate	 about	 personhood	 messy,	 and	 granular,	 and	 full	 of	
shades	of	gray,	which	is	to	say,	real.	And	that	reality	will	shape	
my	analysis.	
	 When	 I	 talk	 here	 of	 what	 we	 should	 do	 with	 Hal	 and	
Chimpy	and	the	inconceivably	strange	Others	we	will	meet	this	
century,	I	will	do	so	by	talking	about	our	existing	fights	about	
the	 line	and	how	synthetic	persons	could	reshape	them	or	be	
shaped	by	them.	My	goal	is	to	predict	our	responses	as	well	as	
to	evaluate	them.	I	will	spend	as	much	time	on	art	and	constitu-
tional	law	as	I	do	on	ethics,	treating	movies	and	books	and	the	
heated	debates	about	corporate	personality	as	seriously	as	I	do	
the	abstract	philosophy	of	personhood.	These	are	the	cultural	
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materials	 with	 which	 we	 will	 build	 our	 new	 conceptions	 of	
personhood,	 elaborate	our	 fears	and	our	empathy,	 stress	our	
commonalities	 and	 our	 differences.	 This	 is	 sapienza	 poetica32	
just	as	much	as	it	is	analytic	philosophy.	
	 Whether	 we	 are	 denying	 that	 Hal	 or	 Chimpy	 are	 our	
brothers	and	sisters	or	proudly	proclaiming	fraternity,	we	will	
have	 to	 reexamine	 the	 thorny	 question	 of	 what	 makes	 us	
persons	rather	than	machines	or	animals	or	robotic	facsimiles.	
Is	it	our	big	brains?	Language?	Consciousness?	Self-awareness?	
Defined	 how?	 Intelligence—and	 what	 does	 that	 mean?	 Tool	
use?	Moral	sense?	Existential	self-reflection?	Humor?	Is	person-
hood	 simply	 a	 matter	 of	 genetic	 species	 identity,	 so	 that	 no	
machine	could	ever	pass,	and	DNA	tests	will	be	as	contentious	
as	 “racial	 lineages”	 in	 the	 Antebellum	 South	 of	 the	 United	
States?	
	 Are	we	persons	because	some	holy	book	says	that	we	have	
been	given	the	earth	in	dominion?	Complicating	matters,	some	
people	 in	 our	 society	will	 view	 that	 book,	whichever	 one	we	
choose,	 as	a	 sacred	 text	 containing	God’s	 literal	word.	Others	
will	see	it	as	a	metaphorical	meditation	on	the	meaning	of	life	
whose	wisdom	has	been	tested	by	time.	Still	others	will	view	it	

 
32	The	term	is	Giambattista	Vico’s,	taken	from	his	1725	work	The	
New	Science.	Vico	claimed	that	human	history	has	to	be	understood	
partly	in	terms	of	the	metaphors,	analogies,	and	poetic	imagery	with	
which	we	pre-process	and	thus	understand	reality,	an	act	that	relies	
conspicuously	on	the	process	of	empathy,	of	personification,	that	I	
discuss	in	this	chapter.		

Rational	metaphysics	teaches	that	man	becomes	all	things	
by	understanding	them	.	.	.	,	imaginative	metaphysics	
shows	that	man	becomes	all	things	by	not	understanding	
them	.	.	.	;	and	perhaps	the	latter	proposition	is	truer	than	
the	former,	for	when	man	understands	he	extends	his	
mind	and	takes	in	the	things,	but	when	he	does	not	under-
stand	he	makes	the	things	out	of	himself	and	becomes	
them	by	transforming	himself	into	them.	

GIAMBATTISTA	VICO,	THE	NEW	SCIENCE	para.	405	(Thomas	Bergin	and	
Max	Fisch	tr.,	2016)	(emphasis	added).	
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as	 a	 Bronze	 Age	 guide	 to	 modern	 life	 penned	 by	 scientific	
illiterates	with	abhorrent,	tribalist	moral	views.	Pick	your	own	
characterization,	 but	 then	 imagine	 the	 debate	 about	 person-
hood	that	results	in	a	pluralistic	society.	The	abortion	wars	will	
seem	secular	by	comparison.	Even	if	we	could	pick	one	religious	
point	of	view—and	think	about	the	differences	between	Bud-
dhism	 and	 Christianity	 on	 the	 lines	 between	 us	 and	 animals,	
given	 the	 possibility	 of	 cross-species	 reincarnation—how	
would	that	play	out	in	practice?	Does	the	theologian	win	the	day	
but	then	turn	to	the	geneticists	to	see	if	the	new	entity	is	one	of	
our	tribe?	Or	do	we	rely	on	a	catechism	test,	baptism,	or	papal	
bull?	
	 Is	our	personhood	recursive?	Is	it	based	on	the	fact	that,	of	
all	the	objects	on	this	green	planet,	only	we	appear	to	have	the	
ability	 to	 philosophize	 about,	 and	 even	 doubt,	 our	 own	 con-
sciousness?	To	wonder	if	we	are	all	“replicants”	of	some	sort?	
Is	personhood	marked	by	 the	 longing	of	 the	human	spirit	 for	
transcendence	of	some	kind?	By	the	capacity	for	artistic	expres-
sion?	Or	are	you	a	person	if	you	can	pass	as	human	to	others	
who	call	themselves	human?	
	 Even	to	discuss	these	issues	is	to	realize	a	basic	point.	As	
we	 attempt	 to	 draw	 the	 line	 between	 us	 and	 the	 artificial,	
technologically	created	entities	of	our	near	 future,	we	will	be	
forced	to	turn	our	gaze	back	on	ourselves.	That	sounds	like	the	
kind	 of	 thing	 authors	 optimistically	 say	 about	 their	 chosen	
subject,	hoping	 to	elevate	 its	 importance.	Even	 in	 the	prosaic		
history	of	pencils,	say,	the	author	will	assure	us	that	we	can	see	
the	full	majesty	of	human	drama,	triumph,	and	loss.33	I	may	be	
suffering	 from	 the	 same	delusion,	but	 I	would	 claim	 that	 this	
subject,	 at	 this	 moment	 in	 time,	 is	 different.	 Human	 self-	

 
33	Actually,	pencils	do	turn	out	to	be	a	fascinating,	and	revealing,	
subject.	The	late	Henry	Petrovski,	one	of	my	brilliant	colleagues	at	
Duke,	literally	wrote	the	book	on	them,	though	he	never	claimed	that	
level	of	existential	importance	for	their	existence.	HENRY	PETROVSKI,	
THE	PENCIL	(1990).	
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conception	is	being	subjected	to	challenges	unparalleled	since	
the	theory	of	evolution.	Discussions	about	AI	are	driving	those	
challenges.	 I	will	attempt	 to	demonstrate	 that	point	 later,	but	
here	is	a	promissory	note	for	the	impatient.	
	 So	 far	 as	we	 can	 tell,	 humans	 have	 attempted	 to	 justify	
their	 special	 status	 in	 the	 world,	 above	 animals	 and	 things,	
pretty	much	for	as	 long	as	there	have	been	humans.	We	have	
drawn	that	 line	around	a	bewildering	variety	of	abilities:	 tool	
use,	 planning	 for	 the	 future,	 humor,	 self-conception,	 religion,	
aesthetic	appreciation,	you	name	it.	Each	time	we	have	drawn	
the	 line,	 it	 has	 been	 subject	 to	 attack—internally	 from	philo-
sophical	 challenges	 and	 externally	 from	 observation	 of	
nonhuman	 animals,	 which	 proved	 to	 be	 much	more	 capable	
than	 we	 thought.	 But	 as	 we	 retreated,	 trench	 by	 trench,	
abandoning	 one	 defensive	 line	 only	 to	 fall	 back	 to	 another,	
hopefully	more	impregnable	one,	it	seemed	like	the	final	line—
the	final	explanation	for	our	unique	status—was	language	and	
abstract	 thought.	That	was	our	 last	 citadel.	Aristotle	built	his	
theory	of	human	exceptionalism	on	top	of	it.	Turing	crafted	the	
Imitation	Game,	the	supposed	test	for	human-level	intelligence	
in	machines,	around	it.	But	in	the	year	that	I	write	this,	2023,	
that	 citadel	 is	 under	 siege.	 Not	 by	 a	 chimpanzee	 that	 has	 a	
decent	grasp	of	American	Sign	Language	or	a	parrot	with	a	large	
vocabulary,	but	by	a	chatbot.	I	am	not	sure	that	point	has	sunk	
in	yet,	but	it	will.	I	am	writing	these	words	in	that	narrow	slice	
of	 time	 between	 denial—“that’s	 not	 true!”—and	 trivializa-
tion—“well	 of	 course,	 we’ve	 always	 known	 that!”	 It	 is	 an	
interesting	moment.34	

 
34	Among	other	things,	as	I	will	argue	later,	this	means	that	the	
Turing	Test’s	intuitive	plausibility	is	now	gone—dead	at	the	hands	of	
a	chatbot.	Some	people	have	noticed	the	Turing	Test’s	passing.	See	
Conversations	with	Tyler,	Reid	Hoffman	on	the	Possibilities	of	AI	(June	
28,	2023),	https://conversationswithtyler.com/episodes/reid	
-hoffman-2	(“For	example,	five,	ten	years	ago,	we	were	beating	the	
drum	on	the	Turing	Test,	and	now	we’ve	sailed	past	the	Turing	Test,	
and	almost	no	one’s	really	talked	about	it.	We	learn,	‘Oh,	actually,	in	
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	 The	ability	to	do	complicated	 language-things	that	make	
sense	 to	 us,	 and	 even	 inspire,	 amuse,	 educate,	 or	 scare	 us,	 is	
suddenly	not	ours	alone.	Machines	now	have	it	too.	I	mentioned	
earlier	 that	 Wolfram	 summed	 this	 up	 by	 saying	 that	 human	
language,	 or	 at	 least	 writing	 an	 essay,	 is	 “computationally	
shallower”	than	we	had	believed.35	This	surely	qualifies	as	the	
“Bathos	Sentence	of	 the	Week.”	 I	 imagine	a	New	Yorker–style	
cartoon	of	two	hulking	robots	standing	around	the	gravestone	
for	humanity.	The	caption	would	be	simple.	“They	turned	out	to	
be	computationally	shallower	than	we	had	thought.”	What	an	
epitaph.	
	 To	be	sure,	I	do	not	believe	that	language	means	the	same	
thing	 to	me	 as	 it	 does	 to	 ChatGPT.	 I	 do	 not	 believe	 language	
“means”	anything	to	ChatGPT.	But	to	explain	that	difference,	we	
have	to	go	below	the	ability	to	craft	coherent	sentences	in	what	
appears	 to	 be	 a	 conversation	 and	 dive	 deeper	 still	 into	 the	
mysteries—or	the	undeniable	cogito,	ergo	sum	 fact,	pick	your	
philosophical	position—of	consciousness.	We	are	back	where	
the	behaviorist	B.F.	Skinner	wanted	us	 to	be,	where	 “the	real	
question	is	not	whether	machines	think	but	whether	men	do.”36	
That	is	no	longer	a	late-night,	dorm-room	philosophy	session.	
Will	it	be	a	nagging	question,	an	existential	sore	tooth	we	can’t	
stop	probing?	Will	it	prompt	us	to	revise	our	conceptions	of	self	
and	 species?	 Or	 will	 our	 historically	 demonstrated	 genius	 at	
tuning	out	inconvenient	facts	and	troubling	questions	allow	us	
to	 ignore	 this	one	 too?	 I	don’t	know,	and	neither	do	you.	The	
point	is	that	everything	I	just	described	happened	this	year.	And	
we	are	only	at	 the	beginning	of	 the	changes	we	will	see.	That	
concludes	my	promissory	note.	I	think	it	is	worth	cashing.	

 
fact,	what	was	unique	is	not	the	Turing	Test.	It’s	these	other	
things.’”).	
35	Wolfram,	supra	note	21.	
36	B.F.	SKINNER,	CONTINGENCIES	OF	REINFORCEMENT	260	(Copley	Publ’g	
Grp.	2013)	(1969)	(emphasis	added).	
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	 I	have	been	a	scholar	for	a	distressingly	long	time.	People	
imagine	that	academics	sit	around	searching	 for	 the	essential	
definitions	of	phenomena:	truth,	beauty,	due	process,	whether	
a	hotdog	is	a	sandwich,	all	the	age-old	questions.	We	certainly	
think	about	those	issues,	but	looking	for	their	essential	defini-
tions	is	probably	the	least	useful	way	to	understand	them.	You	
can	ask	Thomas	Hobbes	if	you	do	not	believe	me:	“Words	are	
wise	men’s	counters,	they	do	but	reckon	by	them.	But	they	are	
the	money	of	fooles.”	Or	you	could	turn	to	Ludwig	Wittgenstein:	
“Philosophical	problems	arise	when	language	goes	on	holiday.”	
Or	 even	 Felix	 Cohen:	 “A	 definition	 is	 .	 .	 .	 a	 type	 of	 insurance	
against	certain	risks	of	confusion.	It	cannot,	any	more	than	can	
a	commercial	insurance	policy,	eliminate	all	risks.”37	Most	of	the	
time,	 the	 magic	 question	 that	 leads	 to	 a	 more	 meaningful	
answer	is,	“Why	do	you	ask,	and	what	do	you	want	to	know?”	
Are	you	interested	in	defining	art	so	that	you	can	decide	what	
the	 state	 should	 fund,	 or	 so	 that	 you	 can	 link	 together	 very	
different	human	practices	anthropologically	in	order	to	stress	a	
common	source	in	basic	human	drives?	Are	you	asking	because	
you	have	a	philosophy	that	elevates	aesthetics	over	morality,	or	
so	that	you	can	identify	that	which	is	aesthetically	of	high	social	
status	rather	than	mere	folk-production?	Do	you	want	to	know	
whether	hotdogs	and	burgers	will	be	in	the	sandwiches	section	
on	the	menu	of	the	restaurant	you	just	walked	into,	where	they	
get	 classified	 in	 your	 low	 carb	 diet,	 or	 whether	 the	 Earl	 of	
Sandwich	would	have	accepted	one	as	he	stood	at	the	gaming	
tables?	Don’t	ask	“what,”	ask	“why.”	

 
37	THOMAS	HOBBES,	THE	LEVIATHAN;	OR	THE	MATTER,	FORME	&	POWER	OF	A	
COMMONWEALTH,	ECCLESIASTICAL	AND	CIVIL	31	(G.A.J.	Rogers	&	Karl	
Schuhmann	eds.,	Bloomsbury	Acad.	2006)	(1651)	(“Words	are	wise	
men’s	counters.	They	do	but	reckon	by	them.	But	they	are	the	money	
of	fools.”);	LUDWIG	WITTGENSTEIN,	PHILOSOPHICAL	INVESTIGATIONS	208e–
09e	(MacMillan	Publ’g	Co.	1958),	https://archive.org/details	
/philosophicalinvestigations_201911/page/n213;	FELIX	COHEN,	
Transcendental	Nonsense	and	the	Functional	Approach,	35	COLUM.	L.	
REV.	809,	835–36	(1935).	
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	 The	 dangers	 of	 definitionalism	 absolutely	 dominate	 the	
discussion	 about	 personhood.	 Look	 at	 the	 definitional	 ques-
tions	below.	Each	seems	to	be	telling	us	where	to	look	for	the	
answer	 to	 the	 question	 “What	 makes	 us	 human?”	 or	 to	 the	
question	“What	should	qualify	an	entity	for	personhood?”	Yet	
they	reflect	very	different	conceptions	of	what	those	questions	
mean,	why	 they	 are	 being	 asked,	what	 goals	 the	 questioners	
have,	and	what	results	the	answers	might	bring.	

1.	What	makes	us	the	beings	whom	the	Lord	has	chosen	to	have	
“dominion	over	the	fish	of	the	sea,	and	over	the	birds	of	the	
air,	and	over	the	cattle,	and	over	all	the	wild	animals	of	the	
earth,	 and	 over	 every	 creeping	 thing	 that	 creeps	 upon	 the	
earth”?	In	other	words,	to	paraphrase	Psalms	8:4,	What	are	
human	beings	that	you	are	mindful	of	them?	(Substitute	your	
preferred	sacred	text	where	necessary.)	

2.	What	makes	us	genetically	human?	(Implicitly,	and	probably	
wrongly	assuming	that	“being	genetically	human”	is	a	simple	
objective	fact	and	that	anyone	with	that	marker	is	automa-
tically	a	member	of	our	club.)	

3.	What	attributes,	skills,	and	qualities	make	the	human	species	
identifiably	different,	as	a	scientific	matter,	from	nonhuman	
animals?	(With	the	implicit	assumption	that	any	other	entity	
that	has	those	attributes	must	be	recognized	as	one	of	us	and	
thus	should	not	be	treated	as	a	“mere	animal.”)	

4.	 What	 makes	 us	 moral	 agents,	 whose	 claims	 to	 autonomy	
should	be	recognized	by	society	as	a	matter	of	right?	(And,	
conversely,	 establish	 the	 claims	 to	 autonomy	 and	 person-
hood	of	any	other	being	that	has	those	same	qualities.)	

5.	What	is	the	“infinite	potential	of	the	human	spirit”—whether	
we	consider	that	to	be	a	soul,	the	possibility	of	moral	agency,	
or	the	capacity	to	make	great	art—that	we	should	recognize	
in	any	form,	no	matter	how	strange	to	us	now?	
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6.	What	is	it	to	be	conscious?	(Even	there,	implicitly,	we	may	be	
assuming	 that	 consciousness	 is	 the	answer	 to	one	of	 these	
other	questions.	It	is	the	moral	warrant	for	social	respect,	the	
distinguishing	factor	from	the	animal	kingdom,	the	enabler	
of	moral	 reflection,	 or	 the	 true	mark	 of	 fraternity	 that	we	
should	see	beneath	a	metallic	carapace	or	a	genetically	engi-
neered	skin.)	

7.	What	 is	 capable	of	 conversing	and	 interacting	with	us	 in	 a	
way	 that	 is	 utterly	 indistinguishable	 from	 our	 fellow	 hu-
mans?	(A	test	we	might	pick	because,	 for	reasons	to	be	de-
veloped	 later,	 it	 seems	 like	 the	 most	 tractable	 and	 easily	
implemented	definition	of	“us”?)	

8.	What	factors	predispose	us	to	give	legal	personality	to	eco-
nomic	entities	as	a	matter	of	right	or	convenience	or	both?	
Does	that	logic	extend	to	autonomous,	cybernetic,	economic	
actors?	

Notice	 how	 some	 of	 these	 question-and-answer	 pairs,	 with	
their	 incompatible	assumptions,	 look	similar	 from	a	distance.	
“This,	surely,	is	the	right	way	to	find	the	definition	of	humanity,	
or	at	 least	the	criteria	for	personhood!”	Yet	they	are	radically	
different.		 	
	 As	with	most	deep	moral	debates	 in	which	people	 think	
they	are	asking	the	same	question	but	are	actually	asking	dif-
ferent	 ones,	 with	 clashing	 underlying	 assumptions	 and	 pur-
poses,	 there	will	be	much	confusion	and	anger.	There	will	be	
honest	misunderstandings	 and	 cynical	 attempts	 to	 hijack	 the	
debate	to	advance	some	different	agenda.	The	moral	arguments	
and	 the	 legal	arguments	will	deeply	 influence	each	other	and	
yet	be	identifiably	distinct.	Also,	if	the	past	is	any	guide,	there	
will	be	a	lot	of	shouting.	
	 I	said	earlier	that	I	wanted	to	convince	you	of	three	things.		
	 First,	this	century,	our	society	will	have	to	face	the	ques-
tion	 of	 the	 personality	 of	 technologically	 created	 artificial	
entities.	We	will	have	to	redraw,	or	defend,	the	line.	Perhaps	we	
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will	have	multiple	 tests	 for	personhood,	one	dealing	with	 the	
claims	of	entities	like	Hal,	another	with	those	of	the	genetically	
engineered	Chimpy.	Coming	up	with	those	tests	might	force	us	
to	 look	 in	 the	mirror	and	 reconsider	our	 conceptions	of	both	
ourselves	 and	 our	 species	 in	 a	 way	 that	 has	 few	 historical	
analogues—the	rise	of	the	theory	of	evolution	comes	to	mind.	
	 Second,	while	there	are	many	evocative	treatments	of	that	
issue	 in	 speculative	 fiction	 and	 even	 some	 academic	 writing	
about	 the	 subject,	 it	 has	 been	 largely	 absent	 from	our	 public	
debate.	 That	 seems	 curious,	 given	 how	much	 our	 daily	 news	
obsesses	 about	 the	 effects	 of	 AI,	 robotics,	 and	 genetic	 engi-
neering.	We	spend	more	time	talking	about	how	AI	might	take	
our	 jobs	 or	 destroy	 us	 than	 about	 how	AI	might	be	 us.	 Eerie	
experiences	 with	 ChatGPT	 may	 have	 begun	 to	 change	 that	
tendency,	 but	 they	 produce	 their	 own	 danger.	 ChatGPT	 and	
systems	like	it	are	not	conscious.	They	perfectly	exemplify	the	
danger	of	fallacious	anthropomorphism.	Their	design	turns	out	
to	 be	 a	 real-world	 instantiation	 of	 some	 of	 the	 philosophical	
brain	teasers	that	attempt,	wrongly,	I	will	argue,	to	show	that	
machine	consciousness	is	a	contradiction	in	terms.	In	short,	the	
very	 technology	 that	 has	 persuaded	 people	 finally	 to	 think	
about	the	issue	is	perhaps	the	worst	example	we	could	pick	to	
raise	 it	 seriously.	 But	 ChatGPT	 is	 not	 the	 end	 of	 the	 road.	
Instead,	 the	 speed	 of	 its	 development	 and	 the	 unexpected	
capabilities	it	has	revealed	should	teach	us	humility	about	our	
ability	to	predict	technological	timelines,	including	timelines	to	
actual	human-level	AI.	
	 Third,	when	we	do	turn	to	it,	the	debate	will	not	play	out	
in	the	way	we	might	imagine,	given	our	prior	commitments	on	
issues	 as	 diverse	 as	 abortion,	 genetic	 essentialism,	 corporate	
personality,	body–mind	dualism,	the	separation	of	church	and	
state,	the	naturalistic	fallacy,	and	the	history	of	civil	rights.	This	
is	morally	 rich	 territory,	 to	put	 it	mildly.	 Ironically,	grappling	
with	the	“other”	will	probably	teach	us	a	great	deal	about	what	
we	believe,	on	the	deepest	level,	makes	us	us.	It	would	be	good	
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to	 discuss	 those	 complexities	 now	 rather	 than	 when	 we	 are	
reacting	to	some	internet	outrage.	
	 I	want	not	just	to	convince	you	of	those	propositions,	but	
to	 make	 them	 salient,	 existentially	 real,	 by	 fleshing	 out	 the	
dilemmas	 with	 hypothetical	 examples,	 historical	 parallels,	
prior	 artistic	 explorations,	 constitutional	 controversies,	 and	
snapshots	 of	 current	 scientific	 progress.	 I	 will	 argue	 that	
moments	of	great	moral	change	like	this	are	generally	rooted	in	
the	development,	or	the	restriction,	of	empathy,	that	this	is	an	
important	part	of	our	moral	history—not	by	accident	and	both	
for	better	and	for	worse—and	that	art	and	fiction	have	a	lot	to	
teach	us	about	how	it	might	play	out.	But	I	will	also	argue	that	
moments	 of	 moral	 status	 change—again,	 for	 better	 and	
worse—depend	 deeply	 on	 pragmatic	 questions	 of	 efficiency	
and	 convenience.	 I	 hope	 to	 show	 you	 how	 empathy	 and	
pragmatism	 might	 exist	 in	 an	 unstable	 equilibrium,	 each	
influencing	 the	other,	 as	we	 strive	 to	 figure	out	who	we,	 and	
they,	are;	to	redraw	the	line	even	as	we	live	our	lives	within	it.	
.	.	.	.38	
	 The	 structure	of	 the	book	 rests	on	 two	as	yet	unproven	
ideas.	First,	by	discussing	the	line	in	each	of	these	very	different	
contexts,	we	will	gain	a	much	richer	understanding	than	if	we	
focused	on	any	one	of	them	alone.	Second,	these	debates	do	not	
confine	 themselves	 tidily	 to	 one	 domain	 of	 our	 lives	 or	 our	
studies.	 They	 pervade	 our	 philosophy,	 law,	 art,	 history,	 and	

 
38	[A	roadmap	of	the	contexts	for	the	notion	of	personhood	explored	in	
each	of	the	book’s	chapters	is	omitted	here.	Those	stretch	from	the	
abstract—personhood’s	link	to	empathy	and	morality—to	the	more	
concrete,	if	not	yet	fully	realized—AI,	corporations,	nonhuman	
animals,	and	transgenic	species.	The	conclusion	suggests	that	a	liberal	
or	conservative	viewpoint	might	influence	how	we	consider	
personhood	in	these	contexts,	but	as	“[w]e	do	not	yet	have	a	settled	
politics	on	this	question,	.	.	.	[there	is]	some	hope	of	calmer	thought	
before	the	screaming	begins.”	The	complete	roadmap	is	available	in	
The	Line	at	pp.	30–31,	https://scholarship.law.duke.edu/cgi	
/viewcontent.cgi?article	=1008&context=faculty_books.]	
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morality.	 To	 understand	 how	 they	 might	 turn	 out,	 I	 look	 at	
materials	ranging	from	science	fiction	to	ethics,	from	the	tech-
nologies	 of	 AI	 to	 the	 philosophy	 of	 consciousness,	 and	 from	
constitutional	debates	to	courtroom	drama.	If	I	am	correct,	this	
approach,	 spanning	 multiple	 personhood	 debates	 and	 very	
different	 cultural	 domains,	 will	 help	 untangle	 some	 of	 the	
confusion	described	above	over	the	definitions	of	both	“human”	
and	“person.”	
	 Untangle	but	not	solve.	This	book	offers	no	grand	unified	
moral	or	 legal	theory	to	answer	the	questions	underlying	our	
confusion.	I	do	not	believe	a	single	one	exists,	though	I	lay	out	
the	major	contenders	and	offer	my	own	view.	The	most	basic	
division	 is	 between	 those	 that	 focus	 on	 membership	 of	 our	
species	 (“Human	 rights	 for	 humans!”)	 and	 those	 that	 believe	
that	species	is	as	irrelevant	as	race	or	sex.	Instead,	we	should	
look	to	the	cognitive	capacities,	if	any,	that	give	human	beings	a	
unique	 moral	 status,	 regardless	 of	 where	 those	 cognitive	
capacities	are	found.	There	are	also	hybrids	that	attempt	to	fuse	
the	two	views,	and	I	explore	those	as	well,	leaving	you	to	make	
up	your	own	mind	about	where	the	line	should	be	drawn.	
	 More	broadly,	I	try	to	explore	connections	you	might	not	
have	seen,	 implications	of	other	moral	views	you	hold,	what-
ever	 they	 are,	 and	ways	 in	which	 current	 cultural,	 legal,	 and	
political	 positions	 might	 be	 challenged	 as	 we	 confront	 these	
new	 claims	 to	personhood.	This	 is	 a	 “how	 to	 think	 about	 the	
question”	book,	more	than	a	“here	is	the	answer”	book.	Above	
all,	my	hope	is	that	this	approach	might	give	us	an	insight—an	
essayistic,	 humanities-based	 glimpse—into	 the	 very	 strange	
“others”	 who	 reside	 in	 our	 future	 and	 the	 confusions,	 fears,	
hopes,	and	moral	panics	that	they	will	engender.	
	 Eliminating	 the	 shouting	 was	 always	 an	 unrealistic	
ambition.	
	


