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EDITOR’S NOTE
This issue belatedly lauds last year’s centennial of the
Nineteenth Amendment. We all aware of the courageous, energetic
efforts of Suffragettes nationwide to achieve full suffrage. But
women’s right to vote came not all at once, on August 18, 1920, but a
bit at a time over decades—for some women and not others, on
some issues and not others, in some states and not others. The first
article here illuminates that history, observing that the success of
suffrage here and not there—without a feared disintegration of the
social fabric—led some resistant states to view full suffrage more
favorably and, eventually, for Congress to propose and the states to
ratify the amendment.
The second piece is for fun, along the same topical vein:
excerpts from The Nineteenth Amendment Centennial Cookbook.
If the paths to the Nineteenth Amendment were beaten, then
trod, by women’s (and some men’s) feet over decades, state by state,
before they culminated in constitutional assurance of full suffrage for
women, then the path towards the Equal Rights Amendment has
been similarly beaten and trod—over decades, state by state.
Whether these will culminate, finally, in federal assurance of equal
rights regardless of sex is now dubious, then likely, then dubious
again. In the case of the ERA, the most vexing impediment has been
procedural: ratification by two-thirds of the states. The deadline for
ratification—ten years from Congress’s approval of the amendment—was extended once, for three more.1 By that date—1982—
thirty-five of the thirty-eight states had ratified the amendment. The
three remaining votes to comprise a full two-thirds of the states
were achieved in 2017 (Nevada), 2018 (Illinois), and finally, in
January 2020 (Virginia). Yet five of the states that had previously
ratified the amendment have since rescinded their ratification.
Whether rescission is effectual is debatable.2 More of a stumbling
block is the missed deadline. In the third article here, written in
See Ruth Bader Ginsburg, Ratification of the Equal Rights Amendment: A
Question of Time, infra, text accompanying note 1.
1

2

See id.(Sec. III, Does Rescission Count?).
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1979, Ruth Bader Ginsburg addresses just how much these obstacles
might frustrate the ERA’s becoming our Constitution’s TwentyEighth Amendment.
And those are just procedural questions. No less confounding is
what the ERA would (will?) mean substantively. Like arguments
against full suffrage, those against the Equal Rights Amendment
initially ranged from the ridiculous to the absurd—from fears for the
stability of the family to unisex toilets.3 Other concerns, such as
sanction for homosexual marriage, have been quieted piecemeal
(again like the “crazy quilt”4 of suffrage laws preceding the
Nineteenth Amendment) by states’ passing laws that permit it.5
Ultimately, this was a concern quieted by the U.S. Supreme Court in
Obergefell v. Hodges,6 in which the Court held that the Due Process
and Equal Protection Clauses assure the right, and liberty, to marry,
whatever one’s sex. That right, and that liberty, would seem secure;
what would assurance by the ERA add?7
A right to abortion experienced the same piecemeal, state-bystate recognition before it was confirmed (and confined to the first
trimester) by Roe v. Wade8 as a right protected by the Due Process
Clause. Yet that assurance, like that for the protection of homosexual
marriage in Obergefell, hung upon a 5–4 majority. The Court is now
comprised of six steadfast conservatives and three liberals. The
future of both rights seems less certain now than it was at the time
3

But see Opinion, infra, verifying that many continue to harbor such fears.

4

Id. at note 95 and accompanying text.

Thirty-seven states now sanction homosexual marriage. See https://www
.governing.com/archive/same-sex-marriage-civil-unions-doma-laws-bystate.html.
5

6

576 U.S. 644 (2015).

Obergefell would suggest that the language “because of sex” in the ERA
would be interpreted to included homosexual rights, but if Obergefell were
overruled, and the right of homosexual marriage held to have been
erroneously recognized under the Due Process and Equal Protection
Clauses, how might the phrase fare under the ERA? Not well, says its
legislative history. See Ginsburg, supra note 1, at notes 110 and 111 and
accompanying text.
7

8

410 U.S. 113 (1973).

ix

the opinions were issued. Though one might hope, even assume, that
the ERA would secure both rights, an amendment phrased “at the
level of majestic generality”9 is, at bottom, what the Court says it is.
An opinion piece first printed in the New York Times and
excerpts from a letter written in response are included here to bring
the debate up to date and to address the question, Why do we need
the ERA now? Whether these answer that question to our satisfaction is one thing; whether they win the day for the Equal Rights
Amendment is another. What alignment of the stars will bring it
about, or is the case for the Amendment already closed?
Joan Ames Magat
Associate Editor

9

Ginsburg, supra note 1 at 73. This applies as well to other constitutional
amendments assuring human rights. See id. at notes 74–83 and accompanying
text. Still, the Court has been historically reluctant to carve new constitutional
doctrine. See id. text accompanying notes 100–08.
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THE UNTOLD HISTORY OF WOMEN’S SUFFRAGE:
VOTING RIGHTS PRE-RATIFICATION
Hayley N. Lawrence*
In 1874, the question of women’s suffrage was presented to
the electors via a statewide referendum. As Susan B.
Anthony stood beside a polling booth on election day, . . . an
unkempt man carrying a ballot sheet approached her and
asked, “What kind of ticket is that?”
Susan B. Anthony replied, “Why, you can see for yourself,”
and pointed to his ballot sheet.
“But I can’t read,” he responded.
“What? Can’t you read the ballot you have there in your
hand—which you are about to vote?”
“No, I can’t read at all,” he answered.
“Well,” she explained, “the ballot means that you are
willing to let the women, as well as the men, vote.”
The man shook his head. “Is that so? Then I don’t want it.
The women don’t know enough to vote.” **

I
INTRODUCTION
On August 26, 2020,1 we celebrated the Nineteenth Amend–
ment’s centennial. The Nineteenth Amendment provides, “The right
*

J.D./LL.M. Candidate, Duke Law School, 2021; Editor-in-Chief, Duke
Journal of Constitutional Law & Public Policy (2020–2021). A gracious
thank you to Professor Guy-Uriel Charles and Professor Joan Magat for their
feedback and steadfast encouragement.
**

Sandra Day O’Connor, The History of the Women’s Suffrage Movement, 49
VAND. L. REV. 657, 664 (1996) (referencing OLIVIA COOLIDGE, WOMEN’S RIGHTS
9 (1975)).
The Nineteenth Amendment was ratified August 26, 1920. 41 Stat. 1823
(1920) (Secretary of State certifying that the Nineteenth Amendment had
been ratified).
1

1

2
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of citizens of the United States to vote shall not be denied or abridged
by the United States or by any State on account of sex.”2 One hundred
years ago, the United States Constitution gave women—well,
practically speaking, white women—the right to vote. Women of color
gained equal suffrage in name only: they would be starved of the right
to vote until 1965, with the passage of the Voting Rights Act. Though
tainted by this nation’s history of deep-seated racism and misogyny,
the Nineteenth Amendment’s ratification remains worth celebrating.
A mere one hundred years ago, women were entitled to participate
equally in the political process for the first time in U.S. history. Or so
we’re told.
Over the past century, volumes have been written about the
Women’s Suffrage movement.3 The common narrative focuses on the
battle for Tennessee, which would become the thirty-sixth state to
ratify the Nineteenth Amendment, as the seminal moment: that which
federally codified women’s right to vote. These chronicles fit well
within the traditional narrative of women’s suffrage: that white
women gained the right to vote in 1920 and women of color in 1965;
that the women’s suffrage movement was primarily a creature of the
twentieth century. But that narrative ignores a significant and
illuminating history of state and local practices granting women the
right to vote before the federal amendment was ratified. The fight for
equal suffrage began long before Susan B. Anthony, Elizabeth Cady
Stanton, Lucy Stone, and their legions of suffragettes arrived on the
scene.
Of course, groups like the National Woman Suffrage Association
(NWSA) and American Woman Suffrage Association (AWSA) were
U.S. CONST. amend. XIX, cl. 1. The second clause empowers Congress to
“enforce this article by appropriate legislation.”
2

See, e.g., THE WOMEN’S SUFFRAGE MOVEMENT (Sally Roesch Wagner, ed.,
2019); SUSAN L. POULSON, SUFFRAGE: THE EPIC STRUGGLE FOR WOMEN’S RIGHT TO
VOTE (2019); ELAINE WEISS, THE WOMAN’S HOUR: THE GREAT FIGHT TO WIN THE
VOTE (2018); VOTES FOR WOMEN! (Marjorie Spruill Wheeler, ed., 1995); LES
GARNER, STEPPING STONES TO WOMEN’S LIBERTY: FEMINIST IDEAS IN THE WOMEN’S
SUFFRAGE MOVEMENT, 1900–1918 (1984); OLIVIA E. COOLIDGE, WOMEN’S RIGHTS:
THE SUFFRAGE MOVEMENT IN AMERICA, 1848–1920 (1966).
3
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instrumental in drumming up support for the national movement and
a constitutional amendment, even after numerous failed attempts and
monumental setbacks.4 But the path to women’s suffrage would not
have been possible without early steppingstones: states’ allowing
women to vote—either partially or entirely, formally or informally—
before the federal amendment. From the colonial era to the early
twentieth century, states acted as laboratories for experimentation:
women exercised the right to vote as early as 1636,5 continued to do
so through the early colonial era, and in the late nineteenth century,
women were enfranchised at least partially in over half of the states
in the union. All of this before the federal amendment stood a real
chance. It was this experimentation, made possible by our federal
system and coupled with the will of steadfast and tenacious women
around the country, that gave rise to a federal amendment.
This article aims to deepen popular understanding of the
women’s suffrage movement by reframing the narrative, focusing on
the role of federalism as a driving force behind the movement, and
detailing a long, often undiscussed, history of state practice. Although
much has been said about women’s path to the ballot box in the United
States, that story is incomplete. Here, I seek to change that. The
Centennial of Nineteenth Amendment provides an exceptional
occasion to do so.
In Section II, this article chronicles women’s voting rights
before the ratification of the Nineteenth Amendment, which were a
product of constitutional design: the Constitution delegates to states
the authority to define voter qualifications.6 The analysis begins with
the Colonial and Revolutionary Eras (1600s–1807) and then turns to
the nineteenth and early twentieth centuries (1808–1920), detailing
and examining state statutes, constitutions, and practices
In 1874, the United States Supreme Court ruled that although women
were citizens, the Constitution did not guarantee them a right to vote. Minor
v. Happersett, 88 U.S. (21 Wallace) 162, 178 (1874).
4

5

See infra note 12–14 and accompanying text.

U.S. CONST. art. I, § 4, cl. 1 (though reserving to Congress the authority to
supersede state regulations).
6

4
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enfranchising women partially or fully long before the Nineteenth
Amendment was ratified. Section III examines how this long history
of state practice exemplifies states as “laboratories of experiment–
tation.” Without states’ experimentation, and thus the federal
structure more generally, the ratification of the Nineteenth
Amendment would not have been possible.

II
VOTING RIGHTS PRE-RATIFICATION
A. The Colonial & Revolutionary Eras: 1600s–1807
Prior to the Revolutionary War and the Constitutional
Convention of 1787, white women exercised the right to vote in
certain Colonies, going as far back as 1636.7 Before the Revolutionary
War, only Pennsylvania, Delaware, Georgia, Virginia, and South
Carolina “used the word ‘male’ in their election statutes or otherwise
specifically excluded women.”8 And only five of the first state
constitutions—Georgia, Massachusetts, New York, South Carolina, and
Pennsylvania—explicitly barred women from voting.9 Around the
time of the Revolution, those colonies that had permitted women to
vote rolled back that right and established sex as a qualification for
voting. The Articles of Confederation, the new nation’s first attempt at
a cohesive legal system, made no mention of voting rights. Article II
provides that “[e]ach state retains its sovereignty, freedom, and
independence, and every power, jurisdiction, and right, which is not
by this Confederation expressly delegated to the United States, in
Congress assembled.”10 States thus retained the power to regulate
elections and prescribe election qualifications. And though women’s
7

See infra notes 12–15 and accompanying text.

ROSEMARIE ZAGARRI, REVOLUTIONARY BACKLASH: WOMEN AND POLITICS IN THE
EARLY AMERICAN REPUBLIC 28 (2008).
8

Id. at 31. These constitutions limited the franchise to men by using the
word “male” or by referencing “sons” when prescribing the requisite voting
qualifications. Id.
9

10

ARTICLES OF CONFEDERATION of 1781, art. II.
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right to vote was not enshrined in the U.S. Constitution at the Constitutional Convention in 1787, those colonies that had already embraced
female suffrage laid important groundwork for the push for equal
franchise over one hundred years later.
1. Massachusetts
The Pilgrims established the first Colony of New Plymouth in
1632, for which they created a legal code in 1636. The 1636 code was
the first modern code of laws in America and would influence the laws
of the colonies writ large, and ultimately, the laws of the United States
of America.11 Under the laws of the New Plymouth Colony, freemen
and those who were “masters of [their] famylies and Inhabitants” of
the towns of the colony and had “taken an oath of fidelitie” could
vote.12 Because it was admitted that women were persons and
qualified as inhabitants,13 female heads of families and the rare single
female property owner could vote in the New Plymouth Colony.14
George L. Haskins, The Legal Heritage of Plymouth Colony, 110 U. PA. L.
REV. 847, 847 (1962).
11

THE COMPACT WITH THE CHARTER AND LAWS OF THE COLONY OF NEW PLYMOUTH
63 (Brigham ed. 1836) (“[S]uch as are not freemen but have taken the oath
of fidelitie and are masters of famylies and Inhabitants of the said Townes
as they are to bear their [part] in the charges of their Committees so to have
a vote in the choyce of [freemen] . . . .” The freemen were eligible for
election “to be Committees or deputies to joyne with the Bench to enact and
make all such lawes and ordinances as shall be to be good and wholesome
for the whole.”), https://babel.hathitrust.org/cgi/pt?id=coo1.ark:/13960
/t1jh44373&view=1up&seq=9.
12

“Persons”: shocking, I know. See COMPACT, supra note 12, at 73 (“That
every person that liveth and is quietly settled in any Towneship and not
excepted against within the compasse of three months after his comeing, in
this case shalbe reputed an Inhabitant of that place.”).
13

Such, at any rate, is the logic of the nineteenth-century historian Charles
Waite: “Were women ‘inhabitants?’ Unless it be denied that a woman was a
‘person,’ it must be admitted that by being quietly settled in a township and
not excepted against within three months, she became an inhabitant, and if
an inhabitant and head of family, she had a vote, whether she was a
freeholder or not.” Charles B. Waite, Who Were Voters in the Early History of
this Country? 2 CHI. L. TIMES, 398 (1888). The extent of such female suffrage
14

6
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From 1691 to 1780, under Massachusetts’ Old Province Charter,
“women were not excluded from voting,” for elected offices,15 but
whether women generally in fact exercised the right to vote is unclear
and concrete proof, elusive.
But 1780 marked a dramatic shift: that women could not vote
for the Governor, Council, or Legislature was made explicit. Though
some articles of the Massachusetts Constitution of 1780 seemed to
provide otherwise, retaining the gender-neutral language consistent
with previous voting laws in Massachusetts,16 the catch was in
“qualifications” to vote, set out in subsequent provisions: “Every male
person being twenty-one years of age, . . . resident in any particular
town in this commonwealth,” freeholder with “the annual income of
three pounds, or any estate of the value of sixty pounds, shall have the
right to vote” for representatives.17 Likewise, male inhabitants at least
appears, though to have been restricted to wealthy widows. See ALEXANDAR
KEYSSAR, THE RIGHT TO VOTE: THE CONTESTED HISTORY OF DEMOCRACY IN THE
UNITED STATES 6 (2000) (“[Although] “women were barred expressly in
several colonies, . . . statutes elsewhere made no reference to gender, and in
at least a few Massachusetts towns . . . propertied widows did legally vote.”)
1 ELIZABETH STADY CANTON ET AL., HISTORY OF WOMAN SUFFRAGE 283 (2d ed.,
1889) (“In the early history of Massachusetts, when the new colony was
governed by laws set down in the Province charter (1691, third year of
William and Mary) women were not excluded from voting. The clause in the
charter relating to this matter says: ‘The great and general court shall
consist of the governor and council (or assistants for the time being) and of
such freeholders as shall be from time to time elected or deputed by the
major part of the freeholders and other inhabitants of the respective towns
or places, who shall be present at such elections.’”), http://www.gutenberg
.org/files/28556/28556-h/28556-h.htm#FNanchor_142_142.
15

For example, Article V provided, “All power residing originally in the
people, and being derived from them, the several magistrates and officers of
government vested with authority, whether legislative, executive, or
judicial, are the substitutes and agents, and are at all times accountable to
them.” And Article IX read, “All elections ought to be free; and all the
inhabitants of this commonwealth, having such qualifications as they shall
establish by their frame of government, have an equal right to elect
officers . . . .”) MASS. CONST. of 1780, arts. V, IX (emphases added).
16

17

MASS. CONST. of 1780, ch. I, § 3, art. IV.

THE UNTOLD HISTORY OF WOMEN’S SUFFRAGE

7

twenty-one years old and possessing a freehold estate worth sixty
pounds had the right to vote for senators from his district.18 Thus,
women could no longer vote in any state-wide election. Any voting
rights women did retain were not constitutional guarantees.
2. New York
In New York, prior to 1777, women were permitted to vote if
they satisfied the property requirement.19 For example, beginning in
1654, Lady Deborah Moody, a resident of Long Island, participated in
local elections for town officers, taxes, and other local positions.20 The
Charters of New York City granted equal suffrage.21 The Colonial Laws
of New York provided that Constables and Overseers in each town
would be chosen by “the vote of the Major part of the [town’s]
Inhabitants,” imposing no property requirement at all.22 For General
Assembly elections as of 1683, suffrage was limited to freeholders and
freemen in any corporation.23 In 1701, the Colony amended its voting
laws, extending the right to vote to “all and every person . . . having in
his or their possession an Estate of freehold, during his Life, or for and
during the Life of his Wife . . . shall be qualified to give his & their . . .

MASS. CONST. of 1780, ch. I, § 2, art. II (“[E]very male inhabitant of twentyone year of age and upwards, having a freehold estate of the value of sixty
pounds, shall have a right to give in his vote for the senators for the district
of which he is an inhabitant.”).
18

HAMILTON WILLCOX, WOMEN’S COMMON LAW: RIGHT TO VOTE FROM THE EARLIEST
TO THE PRESENT TIME 359 (1885).
19

20

Waite, supra note 14, at 400.

21

WILLCOX, supra note 19, at 359.

1 THE COLONIAL LAWS OF NEW YORK FROM THE YEAR 1664 TO THE REVOLUTION,
INCLUDING THE CHARTERS TO THE DUKE OF YORK, THE COMMISSIONS AND
INSTRUCTIONS TO COLONIAL GOVERNORS, THE DUKE’S LAWS, THE LAWS OF THE
DONGAN AND LEISLER ASSEMBLIES, THE CHARTERS OF ALBANY AND NEW YORK AND
THE ACTS OF THE COLONIAL LEGISLATURES FROM 1691 TO 1775 INCLUSIVE 91
(James B. Lyon, ed., 1896) [hereinafter THE COLONIAL LAWS OF NEW YORK].
22

23

Id. at 112 (First General Assembly Session at Fort James, 1683).
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Votes for Representatives . . . .”24 Though the term freeholder imposes
a property requirement, it implies no distinction on the basis of sex.25
Women per se were not banned from voting.26 However, the property
requirement eliminated a majority of the female electorate because,
under coverture laws, married women could not own property. The
franchised females were primarily propertied widows who had
inherited land upon the deaths of their husbands.27 A few propertied
single women probably satisfied the property requirement as well,
but that would have been rare.28
In 1777, New York ratified a constitution that effectively
foreclosed women’s participation in the elective franchise. That
Constitution eliminated the gender neutral language of previous
voting laws, instead providing explicitly that “every male inhabitant
of full age, who shall have personally resided within one of the
counties of this State for six months immediately preceding the day of
election, shall, at such election, be entitled to vote for representatives
of the said county in assembly.”29 The qualifications to vote for
Senators, Governor, and Lieutenant Governor, though making no such
express, facial distinction on the basis of sex, did so by reference.30

Id. at 453 (Eighth General Assembly, First Session, 1701) (emphasis
added).
24

WILLCOX, supra note 19, at 359. Blackstone’s Commentaries defines a
freehold as “the possession of the soil by a freeman.” 1 BLACKSTONE’S
COMMENTARIES 129 (William C. Sprague, ed., 1893). Cf. “freeman,” which “can
be interpreted to exclude females.” ROBERT J. DINKIN, VOTING IN PROVINCIAL
AMERICA 30 (1977).
25

26

WILLCOX, supra note 19, at 359.

Id.; THE COLONIAL LAWS OF NEW YORK, supra note 25, at 69 (First General
Assembly Session at Fort James, 1683 providing that a married woman
inherited marital property upon her husband’s death).
27

28

ZAGARRI, supra note 8, at 28–29.

N.Y. CONST. of 1777, § VII (emphasis added), https://avalon.law.yale.edu
/18th_century/ny01.asp.
29

Id. at § 12 (senators to be elected by “freeholders . . . qualified as
aforesaid”), § 17 (governor to be elected “by the freeholders of this State,
30
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3. New Hampshire
New Hampshire women participated in the franchise before
1784. New Hampshire enacted a temporary constitution in 1776 that
contained no provisions about voter qualifications, and referred only
to “people” as comprising the electorate.31 In 1783, the legislature
adopted a new, more robust constitution that ultimately disenfranchised women, effective in 1784. Only male inhabitants, who paid a
poll tax and were at least twenty-one years-old, were permitted to
vote.32 Quite unlike the other New England colonies, New Hampshire
did not impose property requirements, but it did follow the general
trend with respect to sex: maleness was required to be able to vote.
4. The South & the Mid-Atlantic
Perhaps unsurprisingly, New England and the South differed
drastically with respect to voting rights. Virginia was the earliest
colony to restrict voting to males only.33 The Virginia legislature
disenfranchised women by statute in 1699.34 Seventeen years later,
South Carolina used gender-neutral language, providing in the
Election Law of 1704 that any person, at least twenty-one years old

qualified, as before described, to elect senators”), § 20 (lieutenant governor
to “be elected in the same manner with the governor”).
N.H. CONST. of 1776 (“the Council be chosen by the people of each
respective county in such manner as the Council and house of
Representatives shall order.”).
31

N.H. CONST. of 1783, part II. The Constitution provides that “Every male
inhabitant of each town and parish with town privileges in the several
counties of this State, of twenty-one years of age and upwards, paying for
himself a poll tax, shall have a right . . . to vote in the town or parish wherein
he dwells, for the senators in the county or district whereof he is a
member.” Id. The same requirements applied to the election of
representatives and the President of New Hampshire. Id.; see also id. at part
III.
32

Women Voted Before the United States Was Formed, in THE WOMEN’S
SUFFRAGE MOVEMENT 2, 8 (Sally Roesch Wagner, ed., 2019).
33

34

Id.; See also WAITE, supra note 14, at 405.
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who owned at least fifty acres of land or ten pounds’ worth of money,
goods, chattels within the district could vote.35 Sex would not become
a qualification to vote in South Carolina for another twelve years: In
1716, voter qualifications were amended, precluding women, nonChristians and people of color from voting.36 The Act provided “every
white man, and no other, professing the Christian religion” at least
twenty-one years old and owning property worth at least thirty
pounds “shall be deemed a person qualified to vote.”37 In 1801, the
Maryland legislature amended the state’s constitution, restricting the
franchise to “every free white male citizen of this state” at least
twenty-one years-old “shall vote by ballot.”38 North Carolina and
Georgia did not add the male qualification until much later.39
5. New Jersey
The most interesting suffrage experiment in the colonial era
comes from New Jersey. Much like its compatriots in the northeastern
colonies, New Jersey’s voting laws (and ultimately, its Constitution)
framed voter qualifications in gender-neutral terms. Beginning in
1672, “freeholders” were entitled to vote, according to the Declaration
of the Lords Proprietors.40 The term freeholders was used through
2 THE STATUTES AT LARGE OF SOUTH CAROLINA: ACTS FROM 1682 TO 1716 at
249 (Thomas Cooper, ed., 1837) (Statute No. 227).
35

Id. at 688, § XX. The Act was entitled, “An Act to keep inviolate and
preserve the freedom of Elections, and appoint who shall be deemed and
adjudged capable of choosing or being chosen Members of the Commons
House of Assembly.”
36

37

Id.

An Act to alter such parts of the constitution and form of government as
relate to voters, and qualification of voters, ch. XC, 1801 Md. Laws,
https://msa.maryland.gov/megafile/msa/speccol/sc2900/sc2908/000001
/000380/pdf/am380--8.pdf.
38

WAITE, supra note 14, at 406 (North Carolina inserted “male” into their
requisite voter qualifications in 1868; Georgia in 1861).
39

A Declaration of the True Intent and Meaning of us the Lords Proprietors,
and Explanation of There Concessions Made to the Adventurers and
Planters of New Caesarea or New Jersey—1672 (“ [N]o person or persons
40
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1701, when the law provided that householder inhabitants were
eligible to elect members of the General Assembly.41 Records show
that at least one woman, Elizabeth Miller, voted as an “inhabitant,
householder.”42 During the Revolutionary War period, New Jersey
adopted a constitution. The New Jersey Constitution of 1776 stated
that
all inhabitants of this Colony, of full age, who are worth
fifty pounds proclamation money, clear estate in the same,
and have resided within the county in which they claim a
vote for twelve months immediately preceding the
election, shall be entitled to vote for Representatives in
Council and Assembly; and also for all other public
officers, that shall be elected by the people of the county
at large.43
So, as of 1776, qualified women, usually wealthy widows, voted in
both state and federal elections.44 Indeed, the names of at least two
women appeared on the 1787 Burlington County poll roster.45
But what’s most novel about women’s suffrage in New Jersey is
what happened a mere fourteen years later. In 1790, the New Jersey
Assembly enacted a statute that expressly enfranchised single,
propertied women in seven counties.46 The statute even employed the

whatsoever shall be counted a freeholder of the said Province, nor have any
vote in electing . . . until he doth actually hold his or their lands by patent
from us, the Lords proprietors.”), https://avalon.law.yale.edu/17th
_century/nj03.asp. See also WAITE, supra note 20, at 401.
41

WAITE, supra note 14, at 401–02.

42

Id. at 402.

43

N.J. CONST. of 1776, para. IV.

44

ZAGARRI, supra note 8, at 4.

Jan Ellen Lewis, Rethinking Women’s Suffrage in New Jersey, 1776–1807,
63 RUTGERS L. REV. 1017, 1020 (2011).
45

ZAGARRI, supra note 8, at 31; Lewis, supra note 46, at 1021. The state had
thirteen counties at the time. ZAGARRI, supra note 8, at 31.
46
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ever-elusive “she” pronoun.47 With that change, propertied widows
and single women were statutorily guaranteed access to the elective
franchise.48 What’s significant about this law is not that it gave women
the right to vote for the first time—the 1776 Constitution, though not
expressly, permitted them to do so. Rather, the significance is that for
the first time, women were explicitly included as members of the
electorate. Seven years later, the New Jersey legislature extended the
franchise to all propertied women in the state.49 The 1797 statute
provided, “[E]very voter shall openly and in full view deliver his or her
ballot, which shall be a single written ticket, containing the names of
the person or persons for whom he or she votes.”50 Under the new law,
anyone that satisfied the property requirement—black men, women,
single or widowed, black or white, and even aliens—became members
of the electorate.51 Those qualified women voted in state and federal
elections for the next decade.52
In 1807, the New Jersey Legislature repealed women’s and black
men’s right to vote, replacing the previously gender- and race-neutral
voting qualifications with “free, white, male citizens.”53 According to
legislative history, the legislature disenfranchised women and black
See An Act to Regulate the Election of Members of the Legislative-Council
and General Assembly, Sheriffs and Coroners, in the Counties of Bergen,
Monmouth, Burlington, Gloucester, Salem, Hunterdon and Sussex, ch.
CCCXXII, 1790 N.J. Laws 669 (“No Person shall be entitled to Vote in any
other Township or precinct, than that in which he or she doth actually
reside at the time of the Election.”) (emphasis added).
47

48

ZAGARRI, supra note 8, at 31.

Lewis, supra note 45, at 1021. See also ZAGARRI, supra note 8, at 31
(“[W]idows who had inherited their deceased husbands’ estates were the
women most likely to vote.”).
49

An Act to Regulate the Election of Members of the Legislative-Council and
General Assembly, Sheriffs and Coroners, in this State, ch. DCXXXIV, 1796
N.J. Laws 171 (emphasis added).
50

51

Lewis, supra note 45, at 1022–23.

52

ZAGARRI, supra note 8, at 31.

53

1807 N.J. Laws 14. See also ZAGARRI, supra note 8, at 36.
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men over concerns of voter fraud in an 1807 referendum.54 Allegedly,
in that referendum vote, more votes were cast than there were eligible
voters in the district because men dressed up as women to vote twice
and avoid detection, though there is a dearth of evidence supporting
those allegations.55 After ten years of relatively widespread female
voting, the New Jersey experiment was over.
In actuality, this nearly twenty-year expansion affected
relatively few New Jersey women.56 Though New Jersey’s property
requirement was one of the least onerous of the time,57 a woman still
had to own property. Because all marital property became the
husband’s under coverture law, married women were excluded from
the franchise entirely.58 Widows who had inherited their husband’s
estate were the women most likely to vote; it would have been
difficult for single women to amass the requisite amount of wealth or
property.59 As a result, only about a few hundred votes were cast by
women each election.60 But that they voted at all remains an
extraordinary bit of history.
B. 19th Century and Early 20th: 1808–1920
In 1848, supporters of women’s suffrage gathered in Seneca
Falls, New York, for a conference led by Lucretia Mott and Elizabeth
Cady Stanton. They gathered in response to New York’s Constitutional
Convention, which had mocked the notion of women’s suffrage and
denied it outright.61 Convention leaders drafted the Declaration of
Sentiments, modeled after the U.S. Declaration of Independence,
54

ZAGARRI, supra note 8, at 36.

55

Id.

56

Id. at 31.

57

Lewis, supra note 45, at 1022.

58

ZAGARRI, supra note 8, at 31.

59

Id.

60

Id.

61

KEYSSAR, supra note 14, at 176 (2000).
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which declared that “all men and women are created equal,” that man
“has never permitted her to exercise her inalienable right to the
elective franchise” and in doing so, he has “deprived her of this first
right of a citizen, the elective franchise, thereby leaving her without
representation in the halls of legislation, he has oppressed her on all
sides.”62 The Convention at Seneca Falls was a seminal moment in the
movement for women’s suffrage and sparked similar gatherings in
Ohio and Massachusetts.63 But the ideals and goals espoused at Seneca
Falls would not find sufficient support to effectuate them for
approximately another thirty years.64
1. Losses
From the beginning of the 19th Century until around the end of
the Civil War, women’s voting rights waned, and many states
amended voting laws to expressly disenfranchise women. For
example, in 1831, Delaware amended its constitution, providing that
only “free white male citizen[s]” at least twenty-one years old shall be
entitled to vote.65 Similarly, Tennessee amended its constitution in
1834, providing that “every free white man” over twenty-one shall
have the right to vote.66 Texas, upon being admitted to the Union in

Report of the Women’s Rights Convention, NAT’L PARK SERV. (Feb. 26, 2015)
http://www.nps.gov/wori/learn/historyculture/report-of-the-womans
-rights-convention.htm [https://perma.cc/WLR8-7AKN].
62

63

KEYSSAR, supra note 14, at 176.

See id. at 180 (describing how support for women’s suffrage waned after
Seneca Falls, and noting that although “‘[e]qual rights’ was a powerful
slogan,” it remained a “minority view,” as men did not perceive women as
endangered by their inability to represent themselves at the ballot box). See
also infra note 75 and accompanying text (describing the divergent views
on suffrage for women and people of color).
64

DE. CONST. of 1831, art. IV, § 1. See also WAITE, supra note 14, at 403
(describing the history of elector qualifications in the state of Delaware).
65

TN. CONST. of 1834, art. IV, § 1. See also WAITE, supra note 14, at 407
(describing the history of elector qualifications in the state of Tennessee).
66
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1845, added “male” to its elector qualifications.67 In 1861, Georgia
limited suffrage to “free white male citizens” who were taxpayers and
at least twenty-one years old.68 In New York, women petitioned the
Constitutional Convention of 1867 for a universal suffrage
amendment.69 The petition was defeated 125 votes to 19.70 In 1868,
North Carolina restricted voting rights to males.71 Elsewhere, in the
late nineteenth century, state legislatures in Minnesota and Nebraska
amended their state constitutions to require a super majority for any
referenda on women’s suffrage.72 In the mid-1890’s, state courts in
New Jersey and Michigan declared women’s school and municipal
franchise laws unconstitutional.73
And perhaps most significant of all, the Fourteenth Amendment
was ratified in 1866. In relevant part, it provided that states were
subject to penalties only if they deprived male citizens over twentyone of the right to vote.74 In the wake of the Civil War and the abolition
TEX. CONST. of 1845, art. III, § 1. See also WAITE, supra note 14, at 407–08
(describing the history of elector qualifications in the state of Texas).
67

GA. CONST. of 1861, art. V, § 1. See also WAITE, supra note 14, at 406
(describing the history of elector qualifications in the state of Georgia).
68

69

WOMEN’S SUFFRAGE MOVEMENT, supra note 33, at 146.

70

Id.

71

N.C. CONST. of 1868, art. VI, § 1.

72

VOTES FOR WOMEN!, supra note 3, at 17.

73

Id. at 18.

74

U.S. Const., amend. XIV, § 2.
[W]hen the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives in
Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens
of the United States, or in any way abridged, except for participation
in rebellion, or other crime, the basis of representation therein shall
be reduced in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one years of
age in such State. (emphasis added).
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of slavery, the Fourteenth Amendment sought to enfranchise all
men—but most notably, men of color.75 The Fourteenth Amendment
is the only part of the U.S. Constitution in which the word “male”
appears.76 Specifying that only male voters were constitutionally
protected meant that women were not. By reason of negative
inference, or expressio unius, the Fourteenth Amendment denied
women the right to vote.
The final blow came in 1874 with the Supreme Court’s decision
in Minor v. Happersett.77 In 1872, Virginia Minor attempted to register
to vote in Missouri, her native state.78 After being denied, Minor
challenged the Missouri laws prohibiting women from voting as
violating the Privileges and Immunities Clause of Art. IV, as
incorporated by the Fourteenth Amendment.79 In a unanimous
opinion, the Supreme Court held that although women could be
See KEYSSAR, supra note 14, at 177 (quoting Wendell Phillips’ noting that
political leaders wanted to answer just “[o]ne question at a time. This hour
belongs to the negro.”). The divergence of views on suffrage for men of
color created a grave rift in the women’s suffrage movement and serious
hostility toward black men as voters. A group of suffragists, including Susan
B. Anthony and Elizabeth Cady Stanton, tainted their cause with racist
vitriol, further severing the two movements for enfranchisement. Stanton
herself said, “I would not trust [the colored man] with all my rights;
degraded, oppressed himself, he would be more despotic with the
governing power than even our Saxon rulers are.” Id. at 178. They
questioned why uneducated former slaves should be guaranteed the right
to vote when “educated, patriotic women” would be denied that right? In
1867, this divide played out in Kansas, to the downfall of both women and
people of color. The Kansas legislature was considering two referenda: one
to enfranchise women and one to enfranchise people of color. Many
Republicans campaigned in favor of both. But advocates like Susan B.
Anthony sided with the racist Democrats who vocally opposed black
enfranchisement. The outcome: both measures were defeated. No one won.
Id.
75

“Male” appears just three times in the entire U.S. Constitution, all in
Amend. XIV, § 2, cl. 2.
76

77

88 U.S. 162 (1874).

78

KEYSSAR, supra note 14, at 181.

79

Minor, 88 U.S. at 165.
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citizens, the right to suffrage is not a right inherent in citizenship.80 In
reaching this conclusion, the Court relied heavily on the history of
voter qualifications from the colonial era,81 holding that because
suffrage was not a privilege guaranteed by the Constitution at the time
of ratification, as evidenced by the states’ various, stringent elector
requirements, it was not protected by Article IV.82 And because the
Fourteenth Amendment did not create a new right to suffrage, Minor
had no legal claim to assert.83
2. Victories: Partial Suffrage
Despite the onslaught of losses after Seneca Falls and in Minor v.
Happersett, the suffragettes picked up ground elsewhere. In the latter
half of the nineteenth century, women gained partial suffrage rights—
rights to vote on some matters but not on others—in more than half
of the states.84 Particularly in the North, the newly admitted states,
and the territories, women “took matters into their own hands and
resisted.”85 In 1868, women voted in local elections in eleven cities
across the country.86 In Passaic, New Jersey, women voted in a contest
for commissioner of streets and sidewalks.87 Women voted on a

80

Id. at 178.

Id. at 172–73, 176–77 (referencing voter qualification laws in the thirteen
colonies); see also 177–78 (“If uniform practice long continued can settle
the construction of so important an instrument as the Constitution of the
United States confessedly is, most certainly it has been done here.”).
81

Id. at 177 (“[T]he Constitution, when it conferred citizenship, did not
necessarily confer the right of suffrage.”).
82

See id. at 178 (“No argument as to woman's need of suffrage can be
considered. We can only act upon her rights as they exist.”).
83

KEYSSAR, supra note 14, at 186 (“Nearly all state legislatures considered
adopting laws of this type, and by 1890, more than twenty states had done
so.”), 399 (Table A.17).
84

85

WOMEN’S SUFFRAGE MOVEMENT, supra note 33, at 152.

86

Id.

87

Id.
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water-works project in Schenectady, New York.88 Between fifty and
eighty women voted in a local election in Topeka, Kansas.89 In Sturgis,
Michigan, 120 women voted in a prohibition referendum and a
contest for school board.90 New Jersey, again the outlier, saw 172
African American and white women vote in a federal election in
Vineland.91
Partial suffrage commonly took four forms: voting in municipal
and schoolboard elections, and on issues involving liquor licenses and
education.92 Each example of partial suffrage was a logical extension
of the traditional woman’s realm: “[l]iquor votes to protect the home,
school votes to protect the children, and, in time, municipal votes to
clean up the cities.”93 Typically, these were statutory, not stateconstitutional law guarantees.94 They could thus be given, modified,
or taken away at will by legislative act, rather than by more
cumbersome constitutional amendment.95 The structural differences
were consistent with legislators’ views that school and family matters
were distinct from politics.96 Though it is disputed whether these
partial suffrage laws were the result of a conscious effort for equal
citizenship and full suffrage,97 they were nevertheless an important
88

Id.

89

Id.

90

Id.

91

Id.

92

KEYSSAR, supra note 14, at 186.

93

VOTES FOR WOMEN!, supra note 3, at 14.

See KEYSSAR, supra note 14, at 399–400 (Tables A.17, A.18) (Before 1900,
only Colorado, Idaho, Louisiana, Minnesota, Montana, and North Dakota
granted partial suffrage by constitutional provision.).
94

95

Id. at 186.

96

Id.

See Paula Baker, The Domestication of Politics: Women and American
Political Society, 1780–1920, 89 AM. HIST. R. 620, 637–38 (1984) (arguing
that the movement for partial suffrage on issues pertaining to women, the
family, and the community were not a conscious effort to ultimately achieve
97
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development on the road to full enfranchisement. Even small forward
progress is still forward progress.
The most common limited voting scheme was school suffrage:98
“any revision of law that gave women a vote on matters of public
education.”99 The first state to grant women school suffrage was
Kentucky, which permitted unmarried women and propertied
widows to vote in school elections as early as 1838.100 By the end of
the nineteenth century, twenty-eight states and territories endowed
women with the right to vote in school elections, most of them by
statute.101 Some states limited the school franchise to certain groups,
including taxpayers,102 “patrons” of schools,103 heads of families,104 or
women with school-age children.105
School suffrage, unlike the general franchise, appealed to
traditional gender roles: women reared children and took care of the
home, while men handled politics, commerce, law.106 Arguably, school
full suffrage, but rather the protect the traditional sphere of the woman and
her family); But see KEYSSAR, supra note 14, at 186 (“[A]ctivists generally
viewed school suffrage as a stepping-stone, an entering wedge for broader
electoral participation . . . .”).
98

KEYSSAR, supra note 14, at 186.

99

VOTES FOR WOMEN!, supra note 3, at 14.

KEYSSAR, supra note 14, at 175. In 1912, Kentucky restricted the
franchise to literate women, presumably in an attempt to disenfranchise
women of color, as many literacy requirements were. Id. at 399 (Table
A.17).
100

Id. at 399 (Twenty-three of them extended the franchise by statute; five
by constitutional amendment).
101

102

Id. (Michigan, 1855; Iowa, 1895; Delaware, 1898).

103

Id. (Mississippi, 1878).

104

Id. (Mississippi, 1880).

105

Id. (Kentucky, 1893).

Id. at 174 (“Although women were regarded as intelligent adults, they
were viewed as having capacities different from those of men, capacities
appropriate to private life and the domestic sphere rather than the public
world of politics.”).
106

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

20

suffrage was so successful and widespread because it did not threaten
to upend gender norms or stability of the family.107 It easily withstood
women’s suffrage opponents whose arguments relied heavily on
moralism, religion, and fearmongering of social upheaval and familial
turmoil.108 If women were confined to voting on issues within their
typical sphere, their exercise of the franchise would not imperil the
status quo.
Franchise tied to women’s traditional roles in society led, in
1887, to certain states and territories enfranchising women for
municipal elections (as a form of “housekeeping”) or tax and bond
issues.109 Only five states had granted partial suffrage for non-school
issues before the turn of the century.110 By 1917, that number reached
fourteen.111 The vast majority of those states enacted voting rights by
statute, but Montana and Louisiana provided women with a
constitutional right to vote for all tax issues, in 1889 and 1898
respectively.112 The justification for expanding voting rights on
municipal issues and tax issues differed from rationales underpinning
school suffrage. Advocates for partial municipal or tax suffrage relied
not on notions of the woman’s appropriate role in the social fabric, but
instead on her identity as a taxpayer and citizen.113 Though some
argued that keeping an eye on municipal governance was a form of
proverbial housekeeping, more emphasized the inseparable tie

See id. at 186 (suffrage involving schools was “the most common form of
partial enfranchisement, recognizing women’s responsibility for
childrearing, as well as their education experience”).
107

Id.; see also id. at 192 (cataloguing the common arguments that allowing
women into the public arena would “utterly destroy[]” the family,
“encourage promiscuity, undermine the purity of women, and expose them
to the irresistible predations of men”).
108

109

Id. at 187.

110

Id. at 400 (Table A.18).

111

Id.

112

Id.

113

Id. at 187.
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between taxation and representation.114 The age-old phrase “no
taxation without representation” was again repurposed, this time in
support of women’s suffrage.115
The expansion of partial suffrage is also interesting from a
geographic perspective: the only southern state to extend school
suffrage to women was Mississippi; 116 Louisiana was the only state to
grant partial suffrage on tax issues.117 This reflected a general trend
that southern states were particularly resistant to women’s suffrage,
and progress in this region was correspondingly slow.118 The South’s
reluctance to grant equal suffrage to women, consistent with suffrage
patterns in the days of the early republic and post–Revolutionary War,
dragged into the twentieth century.119 At that time, Virginia,
Louisiana, Georgia, and others rejected bills and amendments that
would have partially or fully enfranchised women.120 When, in the
mid-1880s, the United States Congress considered a constitutional
amendment to enfranchise women (using the exact language the
114

Id.

Id. at 182. Suffragists also “promoted tax rebellions among female
property owners in the late 1860s and early 1870s.” During these
rebellions, women refused to pay their taxes as long as they were denied
access to the elective franchise. Id.
115

See supra notes 101, 104, and accompanying text. I define “southern
states” as those members of the Confederacy during the Civil War. As such,
Florida, Kentucky and other states that might be deemed “southern” today
are excluded from my method of categorization.
116

117

KEYSSAR, supra note 14, at 400 (Table A.18).

118

Id. at 194.

119

See supra notes 33–39, and accompanying text.

See KEYSSAR, supra note 14, at 210 (In 1912, the Virginia House of
Delegates opposed a constitutional amendment 88–12. The Virginia Senate
refused to consider the measure altogether. Both branches of the Louisiana
legislature rejected a bill that would have permitted white women to vote in
Democratic primaries. Louisiana’s voting citizens defeated a popular
referendum for women’s school suffrage. Proposals in Alabama and
Arkansas also failed. In 1916, Georgia legislators scheduled hearings on
women’s suffrage for the day after they adjourned.).
120
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Nineteenth Amendment would ultimately use),121 twenty-two of the
thirty-four votes against were cast by southern senators; no southern
senator voted in favor.122 Given the South’s longstanding resistance to
women’s suffrage, it became clear that until such resistance could be
overcome, the only route to equal voting rights was by waging a war
for equality, state-by-state.
Women’s steps forward in the march toward equal suffrage
were but incremental. But even if these micro-progressions were
mostly restricted to issues within the woman’s realm, they still served
as proof that women could vote and participate in the political
questions of the day. The sky would not fall; the social fabric would
not fray. Consciously made as such or not, the partial-suffrage strategy
was a critical step in the path toward a federal amendment.
3. Victories: Suffrage in Presidential Elections
In the decade before the Nineteenth Amendment’s ratification,
seventeen states enacted statutes enfranchising women for
presidential elections.123 Illinois was the earliest state to do so,
granting women the right to vote in presidential contests in 1913.124
Only Arkansas and Texas limited the franchise: Arkansas to primary
elections, and Texas to primary elections and nominating
conventions.125 Texan women were still subject to a poll tax as of
1919.126 Ohio’s initial grant of the franchise was short-lived: voters
defeated the statute by popular referendum in November 2017, mere

See id. at 185 (“[T]he right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any state on account of
sex.”). This wording had been crafted by Susan Anthony, compressing a
more verbose amendment first introduced to Congress in 1869. Id.
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Id.
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Id. at 401 (Table A.19).
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Id.
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Id.
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Id.
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months after its enactment.127 Undeterred, the Ohio legislature
reenacted the statute in 1919.128 The vast majority of states that
granted women the right to vote in presidential elections did so
between 1917 and 1919, presumably in light of the upcoming 1920
election.129
The piecemeal approach to suffrage—from what women could
vote on and in which states—was a kind of experiment, though
perhaps not intended as one. There was no hypothesis to be proved
(except in the minds of the suffragettes) and no control to the
experimenting. But that these states extended women’s suffrage to
federal elections, and to arguably the most significant contest among
them, is extraordinary evidence that the state experimentation model
had continued to evolve and expand. Each of the states that had
enfranchised women for presidential elections before the federal
amendment was also, unsurprisingly, among the first states to ratify
the Nineteenth Amendment in 1919.130 Tennessee, which allowed
women to vote in presidential elections beginning in 1919, would be
the crucial thirty-sixth state to ratify the federal amendment. Granted,
women in the eight states that gave them the full franchise in 1919131
would not have had the opportunity to exercise that right before the
federal amendment was enacted. In those states, there had been no
opportunity for trial and error, no opportunity for experimentation.
127

Id.

128

Id.

Id. (Arkansas: 1917; Indiana: 1917, later deemed unconstitutional by Bd.
of Election Comm’rs of Indianapolis v. Knight, 117 N.E. 656 (Ind. 1917);
Michigan: 1917; Nebraska: 1917; North Dakota: 1917; Rhode Island: 1917;
Ohio: 1917; Texas: 1918; Indiana: 1919; Iowa: 1919; Maine: 1919;
Minnesota: 1919; Missouri: 1919; Ohio: 1919; Tennessee: 1919; and
Wisconsin: 1919).
129

See 19th Amendment By State, NAT’L PARK SERV. (July 18, 2019)
https://www.nps.gov/subjects/womenshistory/19th-amendment-by
-state.htm [permalink: https://perma.cc/PM47-YQ4B] (cataloguing each
state’s date of ratification, in chronological order).
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KEYSSAR, supra note 14, at 401 (Table A.19) (Indiana, Iowa, Maine,
Minnesota, Missouri, Ohio, Tennessee, and Wisconsin).
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The incremental expansion of the franchise elsewhere, bit by bit, state
by state, had been significant, nevertheless: each state statute
granting suffrage of one kind or another demonstrated that the
women’s suffrage movement had gained sufficient popular support
among male legislators and the electorate. Each statute evinced a
changed perception about women’s suffrage: legislators and the
public no longer feared women’s suffrage and concomitant societal
impacts. State experimentation in partial suffrage rights had been
critical in transforming this perception and ultimately paved the way
for the ratification of the federal amendment.
4. Victories: Full Suffrage
Women’s right to vote in presidential elections was noteworthy,
but full suffrage—the unqualified right to vote—was momentous.
Most significant in readying the country as a whole for women’s
suffrage, some states and territories had granted women full franchise
rights prior to the Nineteenth Amendment’s ratification. The first to
do so in the late nineteenth century was the Territory of Wyoming in
1869.132 Wyoming was admitted to the union as a state in 1890, with
a constitution that fully preserved female suffrage.133 The territory of
Utah granted full suffrage to women in 1870.134 Utah won statehood
in 1896, and its constitution expressly enfranchised women.135 During
Utah’s constitutional convention, delegates debated women’s suffrage
at length and even referenced the success of equal suffrage in other
states and territories, including Wyoming, as evidence that Utah

132

KEYSSAR, supra note 14, at 402 (Table A.20).

133

Id.; see also VOTES FOR WOMEN!, supra note 3, at 18.

KEYSSAR, supra note 14, at 402 (Table A.20). The statute would be
annulled by the United States Congress in 1887, eight years before Utah
would become a state.
134

Id.; see also UTAH CONST. of 1896, art. IV, § 1, which provided, “The rights
of citizens of the State of Utah to vote and hold office shall not be denied or
abridged on account of sex. Both male and female citizens of this State shall
enjoy equally all civil, political and religious rights and privileges.”
135
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should follow suit.136 The proposal from delegates of Ogden City and
Weber County argued,
Woman has been denied her rights in the past, but toward
the close of the nineteenth century, her rights, her merits
and worth are being better understood and appreciated,
which is evidenced by the fact of the suffrage being
granted her in many states of the Union as well as in many
parts of Europe.137
Utah legislators looked outside of their state’s borders for guidance
on “the woman question,” and embraced the experimentation of other
nations and states as evidence that, like them, Utah could and should
incorporate female suffrage. Indeed, when Utah legislators crafted
their equal suffrage provision, they “adopted literally the language of
the Wyoming constitution,” noting that “after twenty-five years’
experience” in Wyoming, woman suffrage “has been demonstrated to
be a pronounced success.”138
The movement was catching hold: the territories of Washington
and Montana fully enfranchised women in 1883 and 1887,
respectively.139 Colorado was the first state to grant women full voting
1 OFFICIAL REPORT OF THE PROCEEDINGS AND DEBATES OF THE CONVENTION
ASSEMBLED AT SALT LAKE CITY ON THE FOURTH DAY OF MARCH, 1895, TO ADOPT A
CONSTITUTION 431 et seq. (1898), https://hdl.handle.net/2027/uc1
.b2889694.
136

Id. As of 1888, women in England, Scotland, Wales, Ireland, Ontario,
British Columbia, Sweden, Russia, Austria-Hungary, Croatia, Dalmatia
(region of current-day Croatia), Italy, Finland, Burma (current-day
Thailand), the Colony of Bombay (current day India), the Colony of Good
Hope (current-day South Africa), New Zealand, and Australia had all been
granted at least partial suffrage rights. Charles B. Waite, 3 CHI. L. TIMES,
Where Women Vote, 205–06 (1889), https://books.google.com/books?id=
lnAtAAAAIAAJ&pg=PP13&source=gbs_selected_pages&cad=3#v=onepage&
q=vote&f=false.
137

UTAH CONSTITUTIONAL CONVENTION, Nineteenth Day, Mar. 22, 1895,
https://le.utah.gov/documents/conconv/19.htm (quote from File No. 109,
introduced by Delegate Stover).
138

139

KEYSSAR, supra note 14, at 402.
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rights by popular referendum.140 Coloradoans approved a
constitutional amendment for equal suffrage in 1893.141 Idaho would
be the final state to enfranchise women in the nineteenth century.142
The Idaho constitution, as amended in 1896 by referendum, provided,
“Every male or female citizen of the United States, eighteen years old,
who has resided in this state, and in the county w[h]ere he or she
offers to vote for the period of time provided by law, if registered as
provided by law, is a qualified elector.”143 The remaining twelve states
and territories that would fully enfranchise women would do so in the
1910s.144 New York was the only state east of the Mississippi and the
only member of the original thirteen colonies to grant equal suffrage
before the federal amendment.145
Again, geography tells an intriguing story. The South was
particularly reluctant to expand the elective franchise whatsoever, let
alone to women.146 Unsurprisingly, no southern state granted women
full suffrage pre–Nineteenth Amendment.147 On the other hand, the
West was quite progressive: in fact, all of the states and territories that
endowed women will full franchise rights in the nineteenth century
sat west of the Mississippi.148 The first four places to grant women full
140

VOTES FOR WOMEN!, supra note 3, at 13.

141

Id.

KEYSSAR, supra note 14, at 402 (Table A.20) (Idaho enfranchised women
in 1896).
142

143

ID. S. J. Res. 2 (1896) (emphasis added).

KEYSSAR, supra note 14, at 402 (Table A.20) (Territory of Arizona: 1910;
Washington: 1910; California: 1911; Arizona (upon statehood): 1912;
Kansas: 1912; Oregon: 1912; Territory of Alaska: 1913; Montana: 1914;
Nevada: 1914; New York: 1917; Michigan: 1918; Oklahoma: 1918; South
Dakota: 1918).
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Id.
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See supra text accompanying notes 116–22.

See KEYSSAR, supra note 14, at 402 (Table A.20) (listing states fully
franchising women before the Nineteenth Amendment).
147

148

Id. at 195.
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suffrage rights were territories.149 Unlike states with preexisting or
longstanding voting laws, territories could be more responsive to
changes in public opinion. By contrast, the inertia of the South’s
hundreds of years of entrenched voting restrictions—was nearly
insurmountable. Even the North, which had pioneered women’s
suffrage in the colonies (as compared to the South) and extended the
franchise into the early years of the republic, lagged behind the West.
Though the northern states had much more active suffrage groups
and extended partial franchise at a higher rate than the South, they
remained reluctant to grant the full franchise.150 Perhaps the most
surprising absence from the gradual and spotty northern pattern is
New Jersey—the only state that had fully enfranchised propertied
women and openly embraced their suffrage for nearly a decade in the
early nineteenth century—who did not extend full or partial suffrage
to women on a statewide basis until the federal amendment.
Without federalism, the variance among regional systems and in
the extent of the franchise would have been impossible. The federal
system allowed states and their constituents to develop voting laws in
accordance with their localized views on women’s suffrage. The
campaign for universal women’s suffrage operated like a grassroots
movement, largely a product of our constitutional design.
III

DISCUSSION
The popular narrative of the women’s suffrage movement in the
United States focuses almost exclusively on the federal amendment as
the seminal moment: it is commonly believed that women did not
have any electoral rights whatsoever until 1920. It marked the first
time that women had a federal right to vote, but women had been
engaging with the franchise long before 1920. Considering the actual

Id. at 402 (Table A.20) (Territories of Wyoming (1869), Utah (1870),
Washington (1883), and Montana (1887)).
149
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Except for New York: see supra text accompanying note 145.
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extensive and complex history of women’s voting rights in states and
territories, this narrative omits a significant part of the story.
Most importantly, it fails to account for the impact of our
constitutional system’s structural design on the success of the
movement. Having a state-based voting system gave rise to a wide
variety of state practices based on local attitudes and preferences. In
colonial Massachusetts, New Jersey in the early nineteenth century, or
the western territories in the late nineteenth, a system providing
states with discretion allowed “progressive” states and territories to
forge ahead, unencumbered by their reluctant counterparts. States
that had experimented would serve as exemplars to other states,
leading to the gradual expansion of the franchise, and the long history
of varying state practice would legitimize the women’s suffrage
movement as a whole.
A. Structural Constitutionalism: The Role of the Federal System in
Women’s Suffrage
The Constitution provides that states, not the federal government,
are responsible for prescribing the “Times, Places and Manner of
holding Elections” within their respective state.151 This provision has
long been interpreted to endow the state with the power to define
elector qualifications, subject to constitutional limits.152 In delegating
to the states the authority to set voting requirements, the Framers
envisioned variation in state practice with respect to electoral rights.
U.S. CONST. art. I, § 4, cl. 1 (though reserving to Congress the authority to
supersede state regulations).
151

See, e.g., Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 191 (2008)
(upholding Indiana’s voter ID law as a legitimate exercise of the state’s
power to regulate elections and prescribe voter qualifications); Bullock v.
Carter, 405 U.S. 134, 140–41 (1972) (“Although we have emphasized on
numerous occasions the breadth of power enjoyed by the States in
determining voter qualifications and the manner of elections, this power
must be exercised in a manner consistent with the Equal Protection Clause
of the Fourteenth Amendment.”); Harper v. Va. State Bd. of Elections, 383
U.S. 663, 668 (1966) (noting “the interest of the State, when it comes to
voting, is limited to the power to fix qualifications” while striking down poll
taxes as violating the Fourteenth Amendment equal protection clause).
152
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They made a conscious, structural choice to prioritize experimentation and variety over uniformity.
In the nearly 300-year history of women’s suffrage in America,
that is exactly what happened. States acted like “laboratories of
democracy”—a phrase famously coined by Justice Brandeis in 1932.
He remarked, “It is one of the happy incidents of the federal system
that a single courageous state may, if its citizens choose, serve as a
laboratory . . . [to] try novel social and economic experiments without
risk to the rest of the country.”153 In the case of women’s suffrage, state
experimentation was no “happy accident,” but rather a conscious
choice. Of course, the Framers would not have envisioned female
suffrage as a natural consequence of this structural choice. They
“forgot the ladies,” despite Abigail Adams’ admonition,154 excluding
women from the electoral franchise in the nation’s founding period.
But their choices of constitutional design would nevertheless give way
to equal suffrage nearly 150 years later.
The Nineteenth Amendment was the natural consequence of a
federal system that endows states with such wide authority to define
voting qualifications. This enabled the efforts of the dedicated
suffragettes who drove the individual grassroots movements in each
state. They adjusted their approaches to work within the state-based
power structure, and their efforts to do so were essential to achieving
universal suffrage. But those efforts alone would not have been
enough to bring about national social and political change of such
magnitude. The widespread support for equal suffrage was made
possible by the suffragettes’ politicking and a state-based model of
experimentation working in tandem.

New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J.,
dissenting).
153

In a letter from 1776, Abigail Smith Adams, future First Lady and wife of
founding father John Adams, implored him to “remember the ladies,” and to
refrain from “put[ting] such unlimited power in the hands of husbands,” for
“all men would be tyrants if they could.” Matilda Joslyn Gage, Preceding
Causes, in THE WOMEN’S SUFFRAGE MOVEMENT 65, 65 (Sally Roesch, ed., 2019)
(originally published in 1 HISTORY OF WOMAN SUFFRAGE (1881)).
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B. The Significance of the Federal Model in Achieving Equal Suffrage
State experimentation made the federal amendment possible
for three primary reasons: first, states that enfranchised women
“normalized” women’s suffrage. Second, the state-based system
appealed to existing power brokers—legislators looked to other
moneyed, propertied, white, male legislators to legitimize support for
women’s suffrage. And third, state and local support for women’s
suffrage lent the movement greater democratic legitimacy. For these
reasons, the independent, grassroots movement alone was not
enough. The success of the movement for a federal amendment
depended in large part on the success of state experimentation.
1. Normalizing Effect
Over the course of U.S. history, the scope of women’s suffrage
rights waxed and waned across the country until the federal
amendment. During that time, states experimented by partially or
fully enfranchising women. In doing so, those states that forged ahead
“normalized” women’s suffrage. This “normalizing effect” was crucial
to drumming up support in other states or localities and, ultimately,
to expand women’s suffrage and enact the federal amendment.
States that enfranchised women influenced public perception
and political decisions in other states. State experimentation
transcended geographic borders in a variety of ways. First, states that
enfranchised women received attention in the media and expanded
public awareness. Take, for example, New Jersey in the late eighteenth
and early nineteenth centuries. The New Jersey experiment was
relatively short-lived: women were expressly enfranchised for only a
decade.155 But the fact remains: they drew a great deal of attention
from their contemporaries156 and from suffragettes agitating nearly
one hundred years later in the national movement for women’s
155

See supra text accompanying notes 50–52.

ZAGARRI, supra note 8, at 33 (discussing the attention devoted in
contemporary newspapers and the public discourse to the New Jersey
suffrage laws permitting women to vote).
156
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suffrage.157 Artists chronicled New Jersey women casting their votes
at the ballot box.158 In 1800, a Boston newspaper reported on
women’s suffrage in New Jersey, stating, “Single Females in the State
of New Jersey, possessed of a certain property, and having paid taxes,
are entitled to vote at elections.” The writer observed “that at a late
election, there were many [who] exercised this privilege.”159 The
western territories like Wyoming and Utah received similar attention
in the media,160 and of course, the coverage was not always positive.161
But it remains that states like New Jersey, Wyoming, and Utah
demonstrated that enfranchising women was “neither unthinkable
nor catastrophically disruptive of the political order.”162 The federal

157

One telling example:
By 1880, Elizabeth Cady Stanton was living in New Jersey, and
since she had to pay taxes there, decided she would attempt to vote.
She went to the polling place donned in her “Sunday attire,” she
recounted, with her friend Susan B. Anthony, who was “always ready
to make an escapade on the ballot-box.”
The inspector refused to give her a ballot, explaining there was no
precedent for a woman to vote.
On the contrary, she told him, “On the sacred soil of New Jersey,
where we now stand, women voted thirty-one years, from 1776 to
1807.’”

Gillian Brockwell, More Than a Century Before the Nineteenth Amendment,
Women Were Voting in New Jersey, WASH. POST (Aug. 4, 2020), https://www
.washingtonpost.com/graphics/2020/local/history/new-jersey-women
-vote-1776-suffrage/.
See ZAGARRI, supra note 8, at 32 (Figure 3) (citing the Library of
Congress).
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Id. at 33 (alteration in original).

Woman Suffrage, HARPER’S WEEKLY, May 15, 1869, https://lccn.loc.gov
/2002723262 (Illustration).
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Artists also caricatured women participating in politics to capture the
perceived drawbacks or consequences of women’s suffrage. See, e.g., Joseph
Ferdinand Keppler, A female suffrage fancy, UNITED STATES LIBRARY OF
CONGRESS, (July 14, 1880) https://lccn.loc.gov/98502830 (photograph).
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KEYSSAR, supra note 14, at 141.
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system permitted “progressive” states to blaze a trail ahead of their
dissident counterparts, all while showing that fearmongering, antisuffrage arguments were ill-conceived and that women could participate as political equals to men.
Second, this normalizing effect also affected legislators confronted with the “woman question.” They relied on success stories
from other states as support for extending the franchise to women in
theirs. For example, a petition addressing legislators at the Utah
Constitutional Convention referenced and relied heavily on
Wyoming’s success in enfranchising women as evidence that Utah
should do so as well.163 When the House of Representatives voted on
the Nineteenth Amendment in 1918, the amendment passed by one
vote, and most of the representatives who had voted in favor “came
from states that had recently adopted some form of women’s
suffrage.”164 Notably, when considering ratification of the Nineteenth
Amendment, legislators referenced preexisting practices allowing
women to vote.165 And even if the influence of other states was not
explicitly mentioned by legislators, the watershed effects were
significant: “Passage of a woman suffrage amendment grew more
likely every time a state adopted woman suffrage.”166
Relatedly, school suffrage and other partial voting schemes
normalized women’s political participation, albeit in a different way.
Instead of breaking down traditional gender barriers, school suffrage,
municipal and liquor votes appealed to longstanding notions about
the proper role of woman. Though these suffrage rights were much
more restrictive than the general franchise and kept women in a
position inferior to men, these voting regimes nonetheless expanded
and normalized women’s participation in public life, even if only for
163

See supra text accompanying notes 136–136.
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KEYSSAR, supra note 14, at 174.
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See supra text accompanying note 138.

A Piecemeal Path to Women’s Voting Rights, NAT’L ARCHIVES: RIGHTFULLY
HERS, https://museum.archives.gov/rightfully-hers (“The Political Power of
Women” pamphlet).
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“domestic” matters. This would lead to the expansion of partial
suffrage rights across more than half of the states in the Union and
lend credence to women as reasoned political actors capable of
independent decisionmaking. In short, keeping women in their
“domestic sphere” would nevertheless influence the movement for
national enfranchisement.
2. Power Structures
Legislators confronted with the “woman question” looked to
other state practice, particularly success stories, in forming their own
views of the issue. But what’s important to note is whom they were
looking to for support. They were not looking to women for
legitimacy, but instead to powerful, propertied white men like
themselves. They looked to sources of traditional authority. This was
the case for states that enacted women’s suffrage provisions through
legislative acts or popular referendum: in both instances, the vast
majority of those political participants would have been white men. In
other states, too, the situation would have been the same. In a country
deeply divided by racism, classism, and sexism, wealthy, twentieth
century politicians would have perceived the opinions of wealthy
white men as more legitimate than those of women or people of
color.167
Women had long been viewed as the weaker sex, too fragile for
politics and too dependent on their fathers or husbands, and
consequently too susceptible to undue influence, to “independent[ly]”
cast their ballots.168 Those traditional power structures relied heavily
on virtual representation: that a woman’s husband or father could

Unfortunately, this still remains the case. For a modern example, see
generally the “#BelieveWomen” movement, which advocates that we
should believe women when make allegations of sexual assault against
powerful men, no matter how socially or politically inconvenient. See
Sherry Colb, What Does #BelieveWomen Mean?, JUSTIA, Nov. 7, 2018,
https://verdict.justia.com/2018/11/07/what-does-believewomen-mean.
167
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adequately represent her interests at the ballot box.169 By looking to
other male sources of political power and legal authority, legislators
of the day reflect this misogynistic skepticism. It was not enough to
“believe women”; they also relied, in large part, on the political
support of existing powerbrokers. The federal system allowed them
to do so. Obviously, this notion of men as “more trustworthy” sources
of authority than women would, these days, be deeply troubling. Even
so, it arguably still worked in the favor of the women’s suffrage
movement because it allowed more-skeptical male decisionmakers to
hedge their bets by looking to the decisions of other male authority
figures and thus to increase political support for the movement as a
whole.
3. Democratic Legitimacy
The Women’s Suffrage Movement was a social, as well as a
political, movement. The Nineteenth Amendment enfranchised the
single largest population of previously unenfranchised people in
United States history: women, who comprised one-half of the
populace.170 Such momentous change required enormous political
capital, especially considering male voters, and politicians did not
stand to gain much from women voting. So instead of going for the
purely political strategy, the women’s suffrage movement mobilized
support as a social revolution, and it did so state-by-state. The statebased voting-rights model allowed for each chapter of the women’s
suffrage movement to tailor its demands, proposals, and politicking to
individual legislators and local attitudes. The campaign for women’s
suffrage operated, and succeeded, foremost as a grassroots social
movement. States could adapt their voting laws in response to
changing social attitudes, and the suffragettes used this distribution
of power to their advantage. They built on growing popular support
across the nation, and this widespread support increased the
169
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Though this date is technically correct, women of color would not be
able to exercise that right until the Voting Rights Act was passed in 1965.
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movement’s democratic legitimacy. Without such legitimacy, the
federal amendment would not have been possible.
IV

CONCLUSION
The common narrative about the women’s suffrage movement
omits an illuminating history of state practice and fails to account for
the influence of a federal separation of powers on the path to the
Nineteenth Amendment. To obtain a deeper understanding of the
history of women’s voting rights in America, it is critical to analyze
how states influenced one another and public perception, how the
movement was forced to rely on existing patriarchal power structures
to succeed, and how experimentation at the state level endowed the
movement with greater democratic legitimacy. The long and colorful
history of women’s voting rights in America tells a much more
nuanced story than the common narrative would have you believe.
Without experimentation at the state level for hundreds of years
made possible by the federal distribution of power, coupled with the
unrelenting will of our suffragettes, a federal amendment might not
have been possible.

36

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

Part of the Vast Billboard Campaign of the Woman’s Party. Putting up
billboard in Denver 1916. Photograph retrieved from the Library of
Congress, http://hdl.loc.gov/loc.mss/mnwp.159016.

SAMPLINGS FROM THE
NINETEENTH AMENDMENT CENTENNIAL COOKBOOK*
Hon. M. Margaret McKeown **
About the Cookbook
“People who love to eat are always the best people.”
~ Julia Child

Food plays an important role in life, culture, and community. It
is our common ground and universal experience. In the spirit of these
values, the Commission on the 19th Amendment is pleased to publish
The Nineteenth Amendment Centennial Cookbook: 100 Recipes for 100
Years.
This cookbook celebrates the courage of the suffragettes.
Cookbooks have deep roots in the movement. To gain support, the
suffragists published at least a half dozen cookbooks leading up the
the passage of the Nineteenth Amendment. The first cookbook was
published in 1886. In the introduction, the editor called the cookbook
“our messenger,” and believed it would “go forth a blessing to
housekeepers, and an advocate for the elevation and enfranchisement
of woman.” L.O. Kleber, the compiler of a 1915 cookbook, noted:
As it is a serious matter what is put into the human
stomach, I feel it incumbent to say that my readers may
safely eat everything set down in this book.
Most recipes have been practically tested by me, and
those of which I have not eaten come with such
unquestionable authority, there need be no hesitancy in
*

These “samplings” are reprinted here with the permission of the editors
and cooks. The cookbook, published by the ABA Commission on the
Nineteenth Amendment, is available for no cost at 19thamendment
cookbook.com.
**

Judge, United States Court of Appeals for the Ninth Circuit.
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serving them alike to best friend as well as worst enemy—
for I believe in the one case it will strengthen friendship,
and in the other case it will weaken enmity.
Just over a century ago, the 1918 influenza pandemic swept
across the United State and threatened to upend decades of suffragist
efforts. Cancelled rallies, parades, and soapbox speeches did not mean
the movement was cancelled. It meant the effort would look different.
In much the same way, COVID-19 has changed the way we connect
with family, friends, and communities; hold court hearings; and
continue business. It has wrought enormous upheaval of so many
lives in so many ways. Many have found themselves at home and have
found some comfort in cooking and sharing food with their loved
ones. They have been generous in sharing their recipes with us. When
asked, we were deluged with recipes, though one contributor
suggested and easy alternative: “Call UberEats!”
An early alternative was Emergency Salad: one-tenth onion and
nine-tenths apple plus salad dressing. The early cookbooks included
basics like how to brew tea, coupled with tasty cakes drenched in
boiled meringue frosting. Like many of the recipes collected here, they
featured comfort food ranging from soups to pot roasts.
In the fact of the pandemic, the suffragists shifted their tactics
and it worked. Ratified in 1920, the Nineteenth Amendment
promised—and still promises,
The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State
on account of sex. Congress shall have the power to
enforce this article by appropriate legislation.
Passage of the Amendment was a historic moment that paved
the way for the largest expansion of democracy in the history of our
nation. Yet ratification marked the beginning of a longer struggle for
women’s equality. Years after ratification, discrimination “on account
of sex” remains a battleground, especially for women of color and
other marginalized communities. And women were excluded from the
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“equal” in the Equal Protection Clause before landmark Supreme
Court cases began to right the balance.
My hope is that this cookbook reminds us of the heroic efforts of
our mothers, grandmothers, great-grandmothers, along with the men
who supported the cause and voted for ratification of the Nineteenth
Amendment, but also inspires us to persist in our work towards a
better, more equitable future.
Note from the Editors
We are grateful for the recipes from our many contributors—
Justices of the United States Supreme Court, judges from international
courts, judges from federal and state courts, accomplished lawyers,
executives from nonprofit organizations, and the media, to name a
few.
....
With few exceptions, these recipes are from home cooks rather
than professional chefs. We cannot warrant their accuracy but can
assure they come from unquestionable legal—if not culinary—minds
and are supplied with goodwill and affection, along with personal
commentary. In the spirit of sharing, the ABA has agreed to make this
digital cookbook available without charge. The cookbook may be
accessed at www.19thAmendmentCookbook.com. Who says nothing
good in life is free? Enjoy!
M. Margaret McKeown, Chair, ABA Commission on the Nineteenth
Amendment (August 2020)
Kelsey Matevish
Co-Editors
August 2020
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ANTI’S FAVORITE HASH

From the Suffrage Cookbook, 1915
The Equal Franchise Federation of Western Pennsylvania,
Pittsburgh, PA

INGREDIENTS

PREPARATION

1 lb. truth thoroughly mangled
1 generous handful of
injustice
(Sprinkle over everything in
the pan.)
1 tumbler acetic acid (well
shaken)

A little vitriol will add a
delightful tang and a string of
nonsense should be dropped
in at the last as if my accident.
Stir all together with a sharp
knife because some of the tid
bits will be tough
propositions.

5 OZ. CHILDHOOD FONDANT
From the Suffrage Cookbook, 1915
The Equal Franchise Federation of Western
Pennsylvania, Pittsburgh, PA

INGREDIENTS

PREPARATION

1 oz. kindness
1 oz. sunshine
1 oz. pure food
1 oz. recreation
1 oz. rest

This should be on hand in
every household where
children gladden the hearth.
Wherever possible distribute
it among the little children of
the poor.

Image above: Woman Suffrage Postcard. © 1915 National Woman Suffrage
Publishing Company, Inc. American Museum of History—Smithsonian
Institution. See the endnotes for the URLs for this and subsequent images.1
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QUICK RATATOUILLE
Justice Ruth Bader Ginsburg
Supreme Court of the United States
Washington, D.C.
All ingredients in this dish are approximate. Variations are entirely
appropriate, indeed welcome.
Recipe from the Chef Supreme: Martin Ginsburg.

INGREDIENTS
Olive oil (start with 2 tablespoons—in the end you may need 6 or
more)
2 cups zucchini cut ion ¾ inch (or a bit larger) cubes
1 ½ cups coarsely chopped onions
1 ½ cups coarsely chopped bell peppers (a mixture of green and red
is nice)
2 cups peeled eggplant in ¾ inch (or a little bit larger) cubes
1 tablespoon finely minced garlic
½ teaspoon thyme
1 bay leaf
4 tomatoes, large and ripe, cut in large cubes (do not peel and do not
throw away the seeds)
Salt and pepper, to taste
2 tablespoons parsley, finely chopped

PREPARATION
In a large pot, heat 2 tablespoons of very good olive oil until it is very
hot. Throw in the zucchini and sauté over high heat, stirring and
flipping constantly, for 2 minutes. With a slotted spoon, immediately
remove the zucchini to a separate bowl, leaving as much oil as
possible in the pot.
Add more olive oil to the pot so that you have a good 2 tablespoons.
Over high heat, sauté together the onions and peppers and add them
to the bowl with the zucchini.

42

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

(QUICK RATATOUILLE, cont’d)
Start a third time. Add more olive oil to the pot and this time do the
job with the eggplant, stirring and flipping over high heat for a little
less than 3 minutes.
Again remove the vegetable to the bowl with the zucchini and onions
and peppers.
Add a bit more olive oil to the pot. Over medium heat, throw in the
garlic. Sauté about 5 seconds and throw in the thyme and bay leaf.
Flip once, and add the tomatoes. Turn the heat to high, stir 10
seconds or so, and then throw back into the pot all those vegetables
that are sitting in the bowl. Turn and stir the whole vegetable mess
over high heat, simmering for not more than 3 minutes.
Turn off the heat, add salt and pepper to taste, flip in the parsley, and
you are done. Can be served either hot or at room temperature.

Harris & Ewing, Washington, D.C. Envoys from nation-wide
demonstrations held on May 2nd in support of Federal Amendment
brought petitions to Washington on May 9th and carried them in a
procession to Congress from Lafayette Square. Five thousand women
massed on and about the East Steps of the Capitol, singing. 2
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11TH CIRCUIT CHEESE BISCUITS
Chief Judge William Pryor
United States Court of Appeals for the Eleventh Circuit

INGREDIENTS

PREPARATION

8 oz. New York Cheddar
cheese
1 stick salted butter
1 cup plain flour
1 teaspoon salt
½ teaspoon dry mustard
½ teaspoon cayenne pepper
1 cup Rice Krispies
Pecans

Let cheese and butter come to
room temperature. Then grate
chees and mix with softened
butter. . . . Mix in flour and
spices to cheese mixture.
Gently fold in Rice Krispies.

Tips:
Make sure cheese and
butter sit out anywhere
from 2 to 3 hours.
Might want to cook on
top rack of oven
because they’re easy to
burn.
Good luck and just
remember you can’t get
them too thin.

Pinch off small pieces and roll
into ball[s] (like quarter size).
Place on ungreased cookie
sheet and flatten—the
thinner, the better!
Bake at 325° for 12 to 15
minutes.
Place a pecan on each biscuit a
couple of minutes before they
finish baking.

Woman suffrage votes sash. National Museum of History—
Smithsonian Institution. 3
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SALMON FOR LUNCH
Justice Stephen Breyer
Supreme Court of the United States
Washington, D.C.

INGREDIENTS

PREPARATION

For dinner:
2 ¼ lbs. fresh Atlantic salmon
5 fresh leeks, trimmed and
washed
Olive oil
Lemon

The night before, for dinner:
Rub salmon with olive oil;
squeeze lemon over salmon
and marinate for an hour or
two.
Chop up leeks into small bits.

For lunch:
Leftover salmon
Mayonnaise
Lemon
Hot sauce
Avocado and/or tomato
Lettuce
Oil & vinegar dressing

Put salmon in roasting pan,
surround with leeks.
Bake at 350°F for 20 to 30
minutes.
Serve with lemon.

Lunch next day:
Use fork to mix the leftover salmon with mayonnaise, lemon, a little
hot sauce until a fairly good paste.
Serve inside avocado or tomatoes on a bed of lettuce with oil &
vinegar dressing.
Simple but delicious as long as the salmon is very fresh.
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JUDICIAL MISCONDUCT CHILI

Judge M. Margaret McKeown
United States Court of Appeals for the Ninth Circuit
San Diego, CA

The origin for the name of this chili is a mystery. But it is an
attention-getter and crowd-pleaser. Preparation takes patience, but
the product is worth it. One source says the name “simply defies
description.” Serves 20.

INGREDIENTS
Meat:
3 lbs. lean ground beef (or ground turkey, which is healthier but not
tastier)
2 lbs. steak, extra lean, cubed (round, flank, blade, or shoulder)
1 lb. pork shoulder, extra lean, cubed or coarse ground
1 lb. linguica or andouille sausage, finely chopped
Vegetables:
3 purple onions, large, chopped small
3 Walla Walla or sweet onions, chopped small (1 additional for
garnish, optional)
6 garlic cloves, finely minced
2 cups green chiles, chopped (canned/bottled is OK)
2 green bell peppers, chopped small
2 red bell peppers, chopped small
2 celery stalks, minced
¼ c. parsley, minced (optional)
Spices:
8 tablespoons chili powder
2 tablespoons cumin, ground
2 tablespoons Spanish sweet
paprika
2 tablespoons oregano, dried
2 tablespoons crushed red
peppers
4 Jalapeño peppers, sliced

2 teaspoons black pepper
2 teaspoons salt
1 teaspoon coriander (crushed
or ground)
2 tablespoons Maggi Seasoning
(this is the magic ingredient)
¼ cup Tiger Sauce (this is the
second magic ingredient)
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(JUDICIAL MISCONDUCT CHILI, cont’d)
Other:
3 tablespoons oil (preferably from bacon dripping)
16 oz. beef broth
30 oz. tomato sauce
12 oz. tomato paste
16 oz. whole plum tomatoes, diced
2 tablespoons Masa Harina (all-purpose flour is fine)
3 large cans kidney beans or black beans (chili purists would say “hold
the beans or put on the side”)
12 oz. beer
Monterey Jack Cheese, shredded, and sour cream (optional, for garnish)

PREPARATION
Reserve parsley, jalapeños, cheese, and 1 sweet onion for garnish.
Combine and sauté sweet onions, garlic, bell peppers, and celery in 2
tablespoons oil until the onions are clear, then set aside.
Combine the ground meats. Use remaining oil to sauté on high heat
until brown. Drain. Set aside.
Sauté the cubed meats, drain.
Add all the meats to large pot along with the spices. Mix in liquids,
except beer. Mix in remaining vegetables (except those reserved for
garnish), beer, and flour.
Bring to a simmer, taking care not to scorch the bottom. Continue
simmer, covered, on low heat for 3 hours. Adjust consistency by
removing cover, adding flour, or adding beer as desired. Add spice to
taste as necessary. add beans.
Simmer up to 2 additional hours, but the truth is, the chili will already
be ready to eat.
Serve with garnish plus shredded cheese and sour cream (optional).
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COLORADO GREEN CHILI STEW
Judge Neil Gorsuch
Supreme Court of the United States
Washington, D.C.
The recipe comes from the Marczyk family Pete Marcyk and his wife
Barbara Macfarlane are friends who run Colorado’s finest local grocery.
If you ask many Coloradans, they’d be apt to tell you that the Marcysks’
green chili is worth driving a long way for.
Few things remind me more of home than standing outside, roasting
chili peppers on a crisp fall day. When that’s not possible, a good green
chile does it for me. From Wyoming to New Mexico, green chile is part
of the culture, and everyone has their favorite. This one is mine.
Thank you for celebrating this historic milestone. Our pioneering
grandmothers and great grandmothers stood behind no one, never took
no for an answer, and they deserve our gratitude and celebration today.

INGREDIENTS
2 lbs. pork shoulder, trimmed of
excess fat and cut into 1-inch
cubes
2 tablespoons vegetable oil
2 medium yellow onions, peeled
and coarsely diced
3–4 cloves garlic, peeled and
finely minced
1 lb. fresh tomatillos, peeled and
diced (canned tomatillos may be
substituted)
1 ½ teaspoons dried oregano
(preferably Mexican)
½ teaspoon cumin (strictly
optional)

2 lbs. roasted, peeled, and
seeded Anaheim or Big Jim
green chiles, chopped
1 ½ lbs. very ripe tomatoes,
coarsely diced (canned is also
fine)
4 cups chicken stock (or any
rich homemade stock
2 lbs. Russet potatoes, peeled
and cubed (also strictly
optional—this will make it
stewy-er)
Kosher salt, pepper to taste
Optional: Cayenne pepper to
taste
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INGREDIENT NOTES

(COLORADO GREEN CHILI, cont’d)

The Pork: I use pork shoulder . . . for two reasons: The price is right, and
it has a far superior taste to loin cuts when you’re browning and
braising it.
The Green Chiles: I always opt for milder chiles like Anaheim or Big Jim
for this recipe, because the longer you cook the stew, the hotter it gets.
You can always add heat with crushed red pepper or cayenne—but you
can’t take the heat away. I have had many green chile stews that were
simply too hot to enjoy because someone tried to perfect the heat with
mind-numbing chiles. My opinion is that you should enjoy a slow,
steady, gentle burn in your mouth, which makes you want to eat more.

PREPARATION
Buy roasted green chiles (easiest), or roast peppers under a broiler in a
450° oven for 20–25 minutes or until the skin blisters. Place peppers in
a closed plastic bag for about 20–30 minutes until cool enough to
handle. Remove the skins and seeds from the peppers and discard.
Chop the flesh and set aside.
Season pork thoroughly with salt and pepper. Heat oil over medium
heat in a heavy shallow skillet until it just begins to simmer. Add pork in
small batches until all the cubes are well-browned on all sides. Do not
crowd the pork. (I use a shallow skillet because a deep one will steam,
rather than brown the pork.) Take your time and complete this step
correctly; it makes all the difference. Set pork aside and save some of
the rendered pork for the rest of the recipe.
Add two or more tablespoons of the pork fat (mo’ fat, mo’ flavor) to a
heavy soup pot or Dutch oven over medium heat and gently sweat
onions, garlic, and tomatillos until all vegetables are soft. Add the
remaining ingredients, including the pork, and cook until the pork is
fork-tender, at least one to two hours.
About 45 minutes before you want to serve the stew, add the potatoes
and cayenne pepper (if desired) and salt and pepper to taste.
Serve with warm flour tortillas as a main dish or to smother almost
anything.
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ORIGINAL GIRL SCOUT COOKIES

Sylvia Acevedo
Chief Executive Officer of the Girl Scouts of the USA
New York, New York

Girl Scouts of the USA is a movement whose mission is to build girls
of courage, confidence, and character to make the world a better
place, and what a wonderful way to honor those great women who
did in fact do just that. Girls Scouts volunteered to babysit while
mothers voted. This is a recipe for the original Girl Scout Cookie
(circa 1922)! (Makes 6–7 dozen cookies.)

INGREDIENTS

PREPARATION

1 cup butter
1 cup sugar
Additional sugar for topping
(optional)
2 eggs
2 tablespoons milk
1 teaspoon vanilla
2 cups flour
1 teaspoon salt
2 teaspoons baking powder

Cream butter and the cup of
sugar; add well-beaten eggs,
then milk, vanilla, flour, salt, and
baking powder.
Refrigerate for at least 1 hour.
Roll dough, cut into trefoil
shapes, and sprinkle sugar on
top, if desired.
Bake in a quick oven (375°) for
approximately 8 to 10 minutes
or until the edges begin to
brown.

Objection banner used in suffragettes’
White House pickets and paired with
Answer banner, together pointing out
absurd objections to woman’s suffrage.4
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ENDNOTES
“Votes for our Mothers” postcard. Photograph retrieved from the National
Museum of American History, https://americanhistory.si.edu/collections
/search/object/nmah_508212.
1

2

Photograph retrieved from the Library of Congress, http://hdl.loc.gov
/loc.mss/mnwp.160079.
3

https://americanhistory.si.edu/collections/search?page=4&edan
_q=&edan_fq%5B0%5D=set_name%3A%22Woman%20Suffrage%22&cust
om_search_id=collections-search.
Photographs retrieved from the Museum of American History: Objection at
https://americanhistory.si.edu/collections/search/object/nmah_1065912.
Answer at https://americanhistory.si.edu/collections/search/object/nmah
_1065904.
4

Suffragette procession going from Woman’s Party Headquarters on
Lafayette Square to the White House, carrying purple, white, and gold
banners to take up their daily station as Suffragette pickets.
Photograph retrieved from the Museum of American History,
https://americanhistory.si.edu/collections/search/object/nmah_1102676.

RATIFICATION OF THE EQUAL RIGHTS AMENDMENT:
A QUESTION OF TIME *
Ruth Bader Ginsburg **
March 22, 1979, marked the expiration of the time limitation
Congress initially provided for ratification of the Equal Rights
Amendment1 (ERA). In October 1978 Congress added three years and

*

Initially published as an “Observation” comment in the Texas Law Review,
57 TEX. L. REV. 919 (1979). It is the text of the twelfth annual Will E. Orgain
Lecture, substantially as delivered at the University of Texas School of Law
on March 22, 1979. © 1979 Texas Law Review Association. Reprinted here
with the permission of the Texas Law Review and Prof. Jane Ginsburg.
**

Professor of Law, Columbia University. B.A. 1954, Cornell University;
LL.B. 1959, Columbia University.
H.R.J. Res. 208, 92d Cong., 2d Sess., 86 Stat. 1523 (1972). The time
limitation appears in the proposing clause preceding the amendment text.
In its entirety, the joint resolution reads:
Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled (two-thirds of each
House concurring therein), That the following article is proposed
as an amendment to the Constitution of the United States, which
shall be valid to all intents and purposes as part of the
Constitution when ratified by the legislatures of three-fourths of
the several States within seven years from the date of its
submission by the Congress:
“Article—
“Section 1. Equality of rights under the law shall not be denied
or abridged by the
United States or by any State on account of sex.
“Sec. 2. The Congress shall have the power to enforce, by
appropriate legislation,
the provisions of this article.
“Sec. 3. This amendment shall take effect two years after the
date of ratification.”
(Emphasis in original).
1
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three months to the ratification period.2 The resolution extending the
ERA deadline is unlike any other in our nation’s history.3 A host of
questions have been raised with respect to the measure, from the
technically legal to the intensely political. My remarks address
principal issues in the complex, emotion-charged extension debate.
First, full disclosure of my perspective is in order. I am a
partisan, a proponent of the ERA, a supporter of the time enlargement.
At House and Senate hearings, I urged that Congress has authority to
extend the ratification period and, in light of the relevant political,
social, and economic factors, Congress would act responsibly if it
extended the time.4
H.R.J. Res. 638, 95th Cong., 1st Sess. (1978), approved by the House of
Representatives, August 15, 1978, 124 CONG. REC. H8664-65 (daily ed. Aug.
15, 1978), and by the Senate October 6, 1978, 124 CONG. REC. S17318-19
(daily ed. Oct. 6, 1978), reads:
Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That notwithstanding any provision of House Joint Resolution 208 of the
Ninety-second Congress, second session, to the contrary, the
article of amendment proposed to the States in such joint
resolution shall be valid to all intents and purposes as part of the
Constitution when ratified by the legislatures of three-fourths of
the several States not later than June 30, 1982.
(Emphasis in original). The House Committee on the Judiciary had reduced
the initially proposed seven-year extension to approximately three years
and three months to avoid straining the requirement of a contemporaneous
consensus. See HOUSE COMM. ON THE JUDICIARY, PROPOSED EQUAL RIGHTS
AMENDMENT EXTENSION, H.R. REP. No. 1405, 95th Cong., 2d Sess. 1 (1978)
[hereinafter cited as H.R. REP. No. 1405].
2

In debate, Senator Baker expressed the view widely shared by proponents
and opponents of the resolution. “I can think of few, if any, issues
considered by the Senate in the last 12 years which raised questions of law
as complex or stimulated emotions so strong as this proposal . . . . In large
part, the legal questions . . . have never been answered before by Congress
or the courts.” 124 CONG. REC. S16983 (daily ed. Oct. 3, 1978) (remarks of
Sen. Baker).
3

See, e.g., Equal Rights Amendment Extension: Hearings on H.J Res. 638
Before the Subcomm. on Civil and Constitutional Rights of the House Comm.
on the Judiciary, 95th Cong., 1st & 2d Sess. at 121–57 (1977–1978)
[hereinafter cited as House Hearings].
4
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With that disclaimer of detachment, I will open with the legal
issue that seems to me least problematic—congressional authority to
enlarge the period for ratification. A subsidiary question, considered
next, concerns the vote necessary to accomplish the time enlargement
must the measure carry by two-thirds, or does a simple majority
suffice? A further auxiliary matter follows, is the President’s signature
a necessary part of the process? Thereafter, the policy question is
treated, was extension, assuming authority for it exists, a sound
measure for Congress to take? The most debatable issue is then raised,
may states rescind a prior ratification? Finally, as to each of these
questions, is Congress the sole arbiter, or is the legislative determination subject to judicial review?
I.

CONGRESSIONAL AUTHORITY TO EXTEND THE RATIFICATION TIME
FRAME
Relevant history is an appropriate starting point. Limitation
periodshave accompanied only the more recent constitutional
amendments. Congress specified no time frame for ratification of the
first seventeen amendments. When the eighteenth amendment
(Prohibition) was before Congress, legislators expressed concern
about proposed amendments “floating around in a cloudy, nebulous,
hazy way.”5 That was unseemly, Senator Ashurst said: “10, 12, 14, 16,
18, or even 20 years,”6 he ventured, might be a reasonable period for
ratification, but Congress should provide a check against handing
down to posterity proposals submitted to the states many decades
earlier.
Without extensive discussion of the time span suitable generally
or in the particular context, Congress specified seven years for
ratification of the Prohibition amendment.7 The same seven year
5

55 CONG. REC. 5557 (1917) (remarks of Sen. Ashurst).

6

Id. at 5556.

The Senate initially proposed six years, but approved the House change to
seven. See 55 CONG. REC. 5648–49, 5666 (1917); 56 CONG. REC. 423, 469, 478
(1917). Debate centered on the constitutionality and wisdom of any
7
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period was specified, without fresh debate, for amendments twenty
through twenty-six. But significantly, Congress sent the nineteenth
amendment (Woman’s Suffrage) to the states without a ratification
time frame.8 The suffragists, who had struggled for the better part of
a century to win the vote for women through state-by-state
campaigns,9 resisted a deadline for the federal amendment.
Suffragists still with us in 1970 argued against a time limit for
the ERA. They wanted to keep the pattern consistent with the
nineteenth amendment. But principal congressional proponents of
the ERA accepted addition of a seven year specification to the
proposing clause that preceded the text of the amendment.10 They
thought the stipulation innocuous, a “customary” statute of limitations,11 not a matter of substance worth opposing. The nineteenth

congressionally imposed time limit. Compare 55 CONG. REC. 5649 (1917)
(remarks of Sen. Borah) (time limit is inconsistent with article V) with id. at
5651 (remarks of Sen. Johnson) (time limit for a specific amendment is
compatible with the Constitution). Cf. id. at 5652–53 (remarks of Sen.
Cummins) (article V, absent amendment, does not allow Congress to set a
deadline, but a court, if properly presented with the question, would likely
rule that the Constitution, as it is, requires ratification within a reasonable
time, and I[w]hat that reasonable time may be would differ with each
case”).
41 Stat. 362 (1919). A proposal to limit the ratification period to seven
years was rejected without debate. See 58 CONG. REC. 81, 93 (1919). The
Child Labor Amendment, proposed by Congress five years later, was also
submitted to the states without a time frame for ratification. 43 Stat. 670
(1924).
8

9

See E. FLEXNER, CENTURY OF STRUGGLE 145–337 (rev. ed. 1975).

Principal proponents of a time limitation for the ERA said that the
objective was to assure that the proposed article of amendment would not
“roam around State legislatures for 50 years.” 116 CONG. REC. 28012 (1970)
(remarks of Rep. Celler). Reference was made to proposed amendments
“floating around” since “submission of the Bill of Rights,” and “since about
1860,” because Congress had imposed no time bar. 116 CONG. REC. 36302
(1970) (remarks of Sen. Ervin). See H.R. REP. No. 1405, supra note 2, at 3–4
(summarizing the relevant legislative history).
10

11

See note 43, infra.
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amendment, after all, was proposed in 1919 and ratified in 1920.12 No
amendment now part of the Constitution had taken even four years to
be ratified.13 The ERA will sail through “almost immediately”
optimistic observers predicted, “as quickly as the 18-year-old vote.”14
Although initial momentum accounted for twenty-two ratifications by the end of 1972, prediction of swift passage was not
securely supported by the historical record. A revolution preceded the
Bill of Rights. A bloody civil war was the foundation for abolishing
slavery, according citizenship to blacks, and extending the vote to
black men.15 The effort mounted in 1848 to gain the vote for women
accelerated in the years 1913 through 1919. By the time Congress
12

But see text accompanying note 15, infra.

See SENATE COMM. ON THE JUDICIARY, EQUAL RIGHTS FOR MEN AND WOMEN, S.
REP. NO. 689, 92d Cong., 2d Sess. 20 (1972) [hereinafter cited as S. REP. NO.
689]; House Hearings, supra note 4, at 17 (memorandum from Asst. Att’y
Gen. Harmon to Robert J. Lipshultz (Oct. 31, 1977)) [hereinafter cited as
Harmon memo] (of the last eight amendments, the longest period was three
years, eleven months for the twenty-second amendment, and the shortest
was four months for the twenty-sixth amendment).
13

Rep. Martha Griffiths, principal House proponent of the ERA, responded
to a colleague (Rep. Meyer) who [had] asked why the preamble included a
period of seven years for ratification:
This is customary. However, this [absence of a time limitation]
was one of the objections last year.
I am well aware . . . there is a group of women who are so
nervous about this amendment that they feel there should be
unlimited time during which it could be ratified.
Personally, I have no fears but that this amendment will be
ratified in my judgment as quickly as was the 18-year-old vote.
I think it is perfectly proper to have the 7-year statute so that
it should not be hanging over our heads forever. But I may say I
think it will be ratified almost immediately.
117 CONG. REC. 35814-15 (1971) (remarks of Rep. Griffiths).
14

Controversy abounded regarding ratification of the fourteenth
amendment. Questionable ratification procedures had been employed in
Tennessee and Oregon; New Jersey and Ohio purported to withdraw their
ratifications. Reconstruction governments and military control existed in
ten of the states counted as ratifiers. See J. JAMES, THE FRAMING OF THE
FOURTEENTH AMENDMENT 192–93 (1956).
15
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proposed the nineteenth amendment, state-by-state campaigns had
largely carried the persuasion burden.16
In contrast, although the ERA was introduced initially in 1923,17
a broad sex equality principle was not seriously contemplated in the
United States even a dozen years ago. The idea generates fears18 and
attracts resistance of a kind that the vote for eighteen-year-olds and
proposals concerning the structure and powers of government do not
encounter. ERA proponents who maintained in 1970 and 1971 that a
seven year limitation was too short were labelled “nervous.”19 Today,
wherever one stands on the extension issue, it is hard to disagree with
the point those who opposed a time stipulation tried to make.
Acceptance of a broad human rights norm that breaks with tradition
takes time to achieve.
Few participants in the extension debate questioned the
authority of Congress to specify initially a decade or more for
ratification of the ERA, or to say nothing at the outset regarding a time
frame. The issue was whether Congress, having said seven years, was
locked into that specification, essentially, whether Congress could
establish in two steps a time frame it might have set in one. Relevant
to resolution of this threshold issue was the placement of the time
limitation.
Congress fixed the time for ratification in the text of the
eighteenth, twentieth, twenty-first, and twenty-second amendments.
That placement appeared to make the time provision an inseparable
part of the proposed addition to the Constitution submitted to the
states for approval.20 Amendments later proposed, including the ERA,
See C. CATT & N. SHULER, WOMAN SUFFRAGE AND POLITICS 227, 299 (1926); E.
FLEXNER, supra note 9, at 256–337; Park, The Winning Plan, in VICTORY: HOW
WOMEN WON IT 123 (1940).
16

17

S.J. Res. 21, 68th Cong., 1st Sess., 65 CONG. RED. 150 (1923).

See, e.g., Lear, You’ll Probably Think I’m Stupid, N.Y. TIMES, April 11, 1976,
§ 6 (Magazine), at 30; THE NEW YORKER, May 22, 1978, at 25–26.
18

19

See note 13, supra.

See House Hearings, supra note 4, at 9 & n.5 (Harmon memo) (noting
support for counterargument that a time limitation for ratification,
20
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contained no time limitation in the “Article of Amendment.” Instead,
the limitation was separated from the text of the amendment and
placed in the proposing clause.21
The change from text to proposing clause was effected largely to
avoid “cluttering up” the Constitution with vestigial provisions
serving no function once an amendment was ratified.22 But the very
judgment that the limitation should be transferred from text to
preamble may reflect an underlying recognition that setting a time for
ratification entails a determination qualitatively different from
agreement on the substantive content of an amendment.23

wherever placed, might be viewed as distinct from substantive parts of an
amendment).
The proposing clauses preceding the text of the twenty-third and twentyfourth amendments state that the proposed amendment shall be valid “only
if ratified . . . within seven years.” 74 Stat. 1057 (1960); 76 Stat. 1259
(1962). A modified formulation was used in conjunction with the twentyfifth and twenty-sixth amendments; those texts were to become part of the
Constitution “when ratified . . . within seven years.” 79 Stat. 1329 (1965); 85
Stat. 825 (1971). The “when ratified” language was repeated in the
resolving clause preceding the text of the ERA. 86 Stat. 1523 (1972). H.R.J.
Res. 554, 95th Cong., 2d Sess. (1978), proposing an amendment providing
representation for the District of Columbia in Congress, includes a sevenyear limit in the amendment text as well as in the proposing clause. See
HOUSE COMM. ON THE JUDICIARY, DISTRICT OF COLUMBIA REPRESENTATION IN
CONGRESS. H.R. REP. No. 886, 95th Cong., 2d Sess. 7–8 (1978) (“Thus, a
subsequent Congress may not extend the period beyond the seven years.”
Id. at 8); H.R. REP. No. 1405, supra note 2, at 10 (text placement and
language designed to preclude extension).
21

See House Hearings, supra note 4, at 35 (remarks of Rep. Butler), 104
(statement of Erwin N. Griswold). See also 124 CONG. REC. 16940-41 (daily
ed. Oct. 3, 1978) (remarks of Sen. Gain); id. at S 16954 (remarks of Sen.
Hatch); 124 CONG. REC. S17290-91 (daily ed. Oct. 6, 1978) (remarks of Sen.
Garn).
22

124 CONG. REC. S 16936 (daily ed. Oct. 3, 1978) (remarks of Sen. Bayh)
(the seven year provision in the ERA’s resolving clause was added
“cavalierly,” solely to meet arguments of the amendment’s critics in the
House and Senate that proposed additions to the Constitution should
not remain viable indefinitely); 124 CONG. REC. S 16939 (daily ed. Oct. 3,
1978) (remarks of Sen. Kennedy) (contrasting purposeful placement of the
23
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Apart from the acknowledged purpose of the time limitation—
to inter proposed amendments grown stale through the passage of
time—and the “placement” argument—that a time provision placed
in the proposing clause forms no part of the amendment text
submitted to the states for ratification—what support did Congress
draw upon in making the judgment to extend the time for state
consideration of the ERA? Article V, the terse amendment provision of
the Constitution, is silent on the period for ratification.24 But the
Supreme Court has drawn two base lines.
In 1921 the Court ruled in Dillon v. Gloss25 that article V
implicitly requires occurrence of ratification within a reasonable time.
time limit in text of the proposed amendment providing for representation
in Congress for the District of Columbia).
One time factor was incorporated as § 3 of the text of the ERA: the
proposed amendment will not become effective until two years after
ratification. Designed to give federal and state legislatures breathing space
to conform their laws to the sex equality principle, the two year provision,
in contrast to the seven year ratification specification, is a part of the
“Article of Amendment.” As such, states are called upon to approve it, and
post-submission alteration by Congress appears to be impermissible. See
House Hearings, supra note 4, at 42 (testimony of Laurence H. Tribe), 58
(remarks of Rep. Heckler).
Article V reads in its entirety:
The Congress, whenever two thirds of both Houses shall deem
it necessary, shall propose Amendments to this Constitution, or
on the Application of the Legislatures of two thirds of the several
States, shall call a Convention for proposing Amendments, which,
in either Case, shall be valid to all Intents and Purposes, as Part of
this Constitution, when ratified by the Legislatures of three
fourths of the several States, or by Conventions in three fourths
thereof, as the one or the other Mode of Ratification may be
proposed by the Congress; Provided that no Amendment which
may be made prior to the Year One thousand eight hundred and
eight shall in any Manner affect the first and fourth Clauses in the
Ninth Section of the first Article; and that no State, without its
Consent, shall be deprived of its equal Suffrage in the Senate.
U.S. CONST. art. V. For proposals to amend article V to specify a uniform
ratification period, see S.J. Res. 41, 66th Cong., 1st Sess., 58 CONG. REC. 5694
(1919) (six years); 55 CONG. REC. 5652 (1917) (eight years).
24

25

256 U.S. 368 (1921).
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Dillon sustained the power of Congress to set a time for ratification in
the text of the Prohibition amendment.26
What time span is reasonable? The Court addressed that issue
in 1939 in Coleman v. Miller;27 it held that determination of the
limitation period calls for an eminently legislative judgment, one for
Congress to make. Coleman involved, inter alia, a claim that by 1937
the Child Labor amendment, proposed by Congress in 1924 without a
ratification time limit, was dead—no longer open for ratification.
Congress is uniquely equipped to decide the timeliness question, Chief
Justice Hughes wrote, because of its “full knowledge and appreciation
. . . of the political, social and economic conditions which have prevailed during the period since the submission of the amendment.”28
In Dillon, a defendant convicted of an offense under a statute passed to
enforce the eighteenth amendment contended that the amendment was
invalid because Congress, lacking authority to do so, had set a time limit for
ratification. This reed was slim. The eighteenth amendment had in fact been
ratified within some thirteen months of the time Congress proposed it.
26

307 U.S. 433, 453–54 (1939). Concurring in Coleman, Justices Black,
Roberts, Frankfurter, and Douglas regarded Congress as having complete
control of the amendment process, subject to no judicial review, “from
submission until an amendment becomes part of the Constitution.” Id. at
459 (Black, J., concurring). See also note 142 infra. But see text accompanying notes 143–45 infra.
27

307 U.S. at 454. During debate on the ERA, Sen. Cook called attention to
the argument that Coleman “stands for the proposition that a 7-year time
limit would not vitiate a constitutional amendment. Congress itself has the
final determination whether by a lapse of time its proposal to amend the
Constitution has lost its vitality." 116 CONG. REC. 35959 (1970). Whatever
the merit of this argument, in practice the issue is not likely to arise. Once
the fixed time limit has elapsed without extension, state ratification is
improbable.
[Editor’s note: Contrary to Justice Ginsburg’s expectation in 1979, three
additional states ratified the ERA after the 1982 deadline: Nevada in 2017,
Illinois in 2018, and Virginia in January 2020. Virginia’s ratification would
complete the two-thirds count necessary for the ERA to become part of the
Constitution, but for the questions of the ratification deadline and of states’
rescinding ratification (Idaho, Kentucky, Nebraska, Tennessee, South
Dakota). See https://www.americanbar.org/advocacy/governmental_
legislative_work/publications/washingtonletter/feb-20-washingtonletter/era-article-feb-2020/. ~ J.A.M.]
28

60

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

When the ERA was proposed,29 Congress had no fine crystal
ball to forecast the political, social, and economic conditions
prevailing in the ensuing years. At best, Congress could make only an
estimate in 1972. Was Congress disabled in 1978 from deciding that
it estimated incorrectly when it specified for the ERA the time frame
used for amendments more readily comprehended and less
vulnerable to distortion—the vote for eighteen-year-olds,30 the order
of succession to the Presidency,31 prohibition of a poll tax32—to take
the most recent examples?
Some extension opponents urged that Congress exhausts its
authority once it proposes an amendment and designates the mode
of ratification.33 At that point, so the argument goes, the process is
entrusted entirely to the states. Just as Congress, after submitting an
amendment to the states, may not change the wording of the text or
the mode of ratification, so it may not alter the time frame.34

On March 22, 1972, the Senate passed the unamended ERA resolution,
118 CONG. REC. 9598 (1972), adopted by the House of Representatives
October 12, 1971, 117 CONG. REC. 35815 (1971).
29

30

U.S. CONST. amend. XXVI.

31

U.S. CONST. amend. XXV.

32

U.S. CONST. amend. XXIV.

Former Sen. Ervin was the principal spokesman for this position. See, e.g.,
124 CONG. REC. S16951 (daily ed. Oct. 3, 1978) (Sen. Bartlett quoting Sen.
Ervin). Accord, Running Out of Time. Can ERA. Be Saved?, 64 A.B.A.J. 1504,
1505 (1978) (comments of Michael A. Almond).
33

As to the question whether Congress could shorten a ratification period
fixed in advance, see text accompanying note 37 infra. See also House
Hearings, supra note 4, at 154–55, 156 (testimony of Ruth B. Ginsburg).
[I]t is implicit in article V, just as the “reasonable time”
requirement is implicit in the article, that once Congress proposes
an amendment, Congress is obliged to give the States a fair
opportunity to consider and act on it. Congress might respond to
changing conditions indicating there is no longer a need for the
amendment. But Congress may not act to deny the States a fair
opportunity to consider and decide.
Id. at 154–55.
34
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But the view that “the only Congress that has power over any
particular amendment is the Congress that proposed it,”35 and even
that Congress, only up to the moment of proposal, seems shortsighted.
Unquestionably, when a limitation period is not fixed in advance, the
“reasonable time” appraisal must be made by Congress after
submitting the amendment to the states. Coleman v. Miller36 also
appears to indicate that even when a time period is set by the
proposing Congress, it is within the province of a later Congress to
decide that a reasonable time had elapsed prior to the deadline day,
because conditions had so changed that the amendment was “no
longer responsive to the conception which inspired it.”37 Other
questions too may arise post submission, for example, the efficacy of
a purported rescission,38 or the validity of a state-imposed rule
requiring for ratification a three-fifths vote of the legislature.39 Is
Congress disarmed, is it barred from addressing such questions if it
does not anticipate and resolve them before submitting a proposed
amendment to the states?

35

Running Out of Time, supra note 33, at 1505 (Almond).

36

307 U.S. 433 (1939).

Id. at 453. Cf. note 28 supra (arguably, Congress remains obliged to
reevaluate the “reasonable time” question even when the limitation fixed in
advance has expired).
37

See notes 121–35 infra and accompanying text. Even if the efficacy of
rescission is subject to judicial review, Congress would be the first forum to
decide the question.
38

A resolution was introduced in the Ninety-fifth Congress providing that a
simple majority vote in each house of a state legislature suffices to
constitute ratification of a federal constitutional amendment (the ERA
included), regardless of any supermajority rule a state may have. H.R.J. Res.
1110, 124 CONG. REC. H8247-49 (daily ed. Aug. 9, 1978) (introduced by Rep.
LaFalce). No action was taken on the measure. See also House Hearings,
supra note 4, at 146 (testimony of William Van Alstyne) (article V, properly
interpreted, allows Congress to prescribe a simple majority by state
legislatures, and “it would be prudent for [Congress] so to do”). But see
Dyer v. Blair, 390 F. Supp. 1291, 1308 (N.D. Ill. 1975) (article V allows state
legislatures to determine their own voting requirements).
39
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Most constitutional law teachers consulted by Congress while
the extension measure was pending, whether they supported or
opposed the measure, agreed on the threshold question—Congress
has authority to extend a ratification time limit.40 Dillon and Coleman

Scholars who counseled against the extension resolution, but nonetheless
entertained the view that Congress possessed the power to extend, included
Yale Law School Professor Charles L. Black, Jr.:
It is my view that, in the entire silence of the Constitution on the
subject, Congress has the power to extend time for the ratification
of an amendment. I see no reason at all why the body which set
the time in the first place should not have this power. There
certainly is a limit on what could be looked on as a “reasonable
time,” but a few more years would probably not raise any serious
question on this.
House Hearings, supra note 4, at 68 (statement of Charles L. Black). See also
id. at 83 (testimony of Charles L. Black). Columbia Law School Professor
Herbert Wechsler wrote:
The Court’s decision in Coleman v. Miller, 307 U.S. 433 (1939)]
that it is for Congress rather than the courts to determine
whether a proposed amendment lost its vitality because of the
passage of an unreasonable time from its submission suggests to
me that the Court also would withhold judgment as to whether
Congress may extend the time for ratification prescribed in a
resolution submitting an amendment. The constitutional values in
both cases are the same: to maintain the viability of the procedure
for amendment by allowing ample time for national debate and
political decision but to assure that the congressional determin–
ation of necessity for an amendment and the assent of the state
legislatures or conventions are sufficiently contemporaneous to
signify the broad, current support demanded for a change in our
fundamental law.
The Court’s view that Congress is the proper organ to resolve
that issue when no ratifying period was prescribed in the
proposing resolution implies, as it seems to me, that the
prescription of such a period (unless itself a part of the
amendment) must be subject to the continuing evaluation and
control of Congress. The issues that adjudication would confront
and the materials available for their solution are too similar in the
two situations to warrant any difference in result.
Letter from Herbert Wechsler to Rep. Don Edwards, Chairman, Subcomm.
on Civil and Constitutional Rights, House Comm. on the Judiciary (Feb. 13,
40
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had bracketed the issue. Dillon held Congress could deal with
timeliness at the outset, Coleman confirmed Congress could “wait and
see,” deferring the question until “the time arrives for the
promulgation of the adoption of the amendment.”41 Extension
indicated a middle course: a time frame intended to ensure the
proposed amendment would not roam around state legislatures
indefinitely was enlarged upon a congressional determination that
“the public interests and changing conditions” so warranted.42 Absent
this continuing evaluation and control by Congress, a time limit in a
proposing clause could be cut loose from its function.43 The limitation
could inter a proposed amendment that remained vibrant, as the
Supreme Court put it in Coleman, fully “responsive to the conception
which inspired it.”44

1978) [hereinafter cited as Wechsler letter] (copy on file at the Texas Law
Review).
41

Coleman v. Miller, 307 U.S. 433, 454 (1939).

Dillon v. Gloss, 256 U.S. 368, 376 (1921); see also Coleman v. Miller, 307
U.S. 433, 453–54 (1939)
42

In form and function, the seven-year provision is a statute of limitations.
Generally, statutes of limitations may be extended should the legislature
determine that its initial estimate was inaccurate. See, e.g., Davis v. Valley
Distrib. Co., 522 F.2d 827, 830 n.7 (9th Cir. 1975), and authorities cited
therein (if the objective was to exclude claims made stale by the passage of
time, an extension for a reasonable period fully comports with
constitutional constraints).
43

307 U.S. at 453. As to the argument that the proposing Congress might
not have passed the resolution, and state legislatures might not have voted
to ratify “but for” the seven-year provision (see, e.g., 124 CONG. REC. S16937,
S16945, S16950 (daily ed. Oct. 3, 1978) (remarks of Sen. Scott)), Professor
Wechsler wrote:
44

[A] lesser point, in my opinion, is that when the resolution that
proposes an amendment specifies a period of time within which
ratification shall be effective, members of Congress who support the
resolution and ratifying legislatures of the states may have been
influenced by the restriction in expressing their support or their assent.
There is, however, no extrinsic evidence respecting such reliance and
Congress alone can judge if it should be accorded any weight.
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Approaching the ratification deadline with its historical purpose
in mind, Congress accepted responsibility for evaluation and control.
It undertook to decide, in light of conditions then prevailing, whether
a reasonable time for ratification of the ERA should be considered at
an end on March 22, 1979. Congressional consideration focused
particularly on two questions. First, had the ERA lost vitality, had it
grown stale through the passage of time, or did it remain responsive
to the conception that inspired it? Second, did the quality (or lack of
quality) of debate in the states indicate the ERA was accorded a fair
hearing on the merits?
I will discuss those questions after addressing the auxiliary
issues, the vote required for extension (two-thirds or a simple
majority), and the matter of the President’s participation.
A. The Vote Required for Extension
Congress, when it proposed the ERA, passed by two-thirds vote
a combined resolution designating the mode of ratification (by state
legislatures rather than conventions), setting a time limit for
ratification, and presenting the text of the proposed amendment.45
The power of Congress to vote separately on these issues was not
Wechsler letter, supra note 40. Professor Black urged possible reliance by
members of the proposing Congress in support of his position that
extension requires a two-thirds vote. See notes 46 & 47 infra and
accompanying text. As to state legislatures, he found the concept of reliance
“relatively cloudy. I don’t quite see what difference it would make to them.”
House Hearings, supra note 4, at 101 (testimony of Charles L. Black). See also
124 CONG. REC. S16960 (daily ed. Oct. 3, 1978) (remarks of Sen. Bayh) (no
documented legislative history from any state shows reliance on the time
limitation). But see 124 CONG. REC. E3533-34 (daily ed. June 29, 1978) (letter
from Washington University Law School Professor Jules B. Gerard to Rep.
Peter W. Rodino, Chairman, House Judiciary Comm. (June 14, 1978)).
Professor Gerard reasoned that states reciting the proposing clause time
limit in their ratifications relied, while states setting out only the text of the
article of amendment did not. This approach is mechanical. Recitation of the
proposing clause is not a secure indication that the time limit was a critical
factor. Nor is failure to recite the time limit conclusive that time was not a
concern.
45

See note 1 supra.
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seriously challenged in the extension debate. Congress could have
employed a two-step process: an initial resolution requiring a twothirds vote for approval of the text of the amendment, and a second
resolution, requiring only a simple majority, designating the mode of
ratification and limiting the time for consideration of the amendment
by the states.46 Had Congress so divided the vote in 1972, there would
be scant basis for argument that the 1978 time extension required
more than a simple majority vote.
The course taken, however—the single, combined resolution—
was the traditional, more efficient procedure. The relevance of the
one-step procedure to the vote required for a time extension clearly
was not in the mind of the Congress that proposed the ERA. But
arguments for a supermajority extension vote depend heavily on the
linkage: since the original resolution combined the proposed
amendment and the time limit, and the package passed by two-thirds
vote, the Constitution requires, or at least sound policy dictates, a twothirds vote for extension.47 There is no assurance, supermajority
advocates maintain, that two-thirds of Congress would have voted for
the ERA had the time for state approval exceeded seven years.
The opposing argument, that a simple majority vote suffices,
relies in large part on the absence of a clear direction in article V for a
supermajority on “subsidiary matters,”48 and on the principle that a
See House Hearings, supra note 4, at 76 (testimony of Charles L. Black);
124 CONG. REC. S16974 (daily ed. Oct. 3, 1978) (remarks of Sen. Javits); id. at
S16984 (remarks of Sen. Baker).
46

For the view that the Constitution mandates the two-thirds vote, see H.R.
REP. No. 1405, supra note 2, at 25–29 (supplemental views of Rep.
Volkmer); 124 CONG. REC. S16974 (daily ed. Oct. 3, 1978) (remarks of Sen.
Weicker) (predicting the extension resolution will be held unconstitutional
in court because of the failure of Congress to pass it by two-thirds vote); id.
at S16984 (remarks of Sen. Baker). For opinions that two-thirds is the
appropriate, although not constitutionally required, course, see House
Hearings, supra note 4, at 135 (testimony of William Van Alstyne); Wechsler
letter, supra note 40.
47

See, e.g., H.R. REP. No. 1405, supra note 2, at 6; House Hearings, supra note
4, at 64–65 (statement of Thomas I. Emerson); 124 CONG. REC. S16975 (daily
ed. Oct. 3, 1978) (remarks of Sen. Javits).
48
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majority vote governs all but extraordinary matters specifically
enumerated: “The voice of the majority decides; for the lex majoris
partis is the law of all councils . . . where not otherwise expressly
provided.49
Article V unquestionably commands supermajorities in four
instances. Amendment texts must be proposed by two-thirds of both
Houses. Alternatively, on application of the legislatures of two-thirds
of the states, Congress shall call a convention to propose amendments.
Legislatures in three-fourths of the states must ratify. Alternatively,
ratification may be effected by conventions in three-fourths of the
states. But no supermajority is dictated plainly by the language of
article V for designating the mode of ratification (by state legislatures
or conventions), or specifying details of the ratification process, such
as a time limit.50 Thus, the simple majority argument proceeds, the
general rule, not the exception, should apply. Votes for extension
above a simple majority would be superfluous. Moreover, the
overwhelming House and Senate votes for the ERA, substantially in
excess of two-thirds,51 undermine the contention that “but for” the
seven year deadline, the ERA might have foundered in Congress.52

T. JEFFERSON, MANUAL OF PARLIAMENTARY PRACTICE § XLI (1842), reprinted in
H.R. DOC. No. 416, 93d Cong., 2d Sess. § 508, at 257 (1975).
49

If the convention method were used to propose an amendment, a
procedure not yet employed, the congressional resolution calling the
convention would contain no substantive text; it would designate the mode
of ratification and might specify time limits for the convention to present
the amendment and for ratification. For such a resolution, a simple majority
vote should suffice. See note 52 infra.
50

The House vote was 354 to 24, 117 CONG. REC. 35815 (1971), the Senate
vote, 84 to 8, 118 CONG. REC. 9598 (1972).
51

Also urged in support of the simple majority position is the resolution
declaring the fourteenth amendment ratified, passed by voice vote in the
Senate, with no supermajority indicated in the vote call. 15 Stat. 709, 710
(1868); CONG. GLOBE, 40th Cong., 2d Sess. 4266 (1868); see House Hearings,
supra note 4, at 16 (Harmon memo). Further, Senator Ervin’s bill to
establish procedures for the convention method of proposing amendments,
which passed the Senate in 1971 by a wide margin, called for simple
majority vote in Congress on a range of issues, including timeliness
52
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The extension resolution passed by a very comfortable, albeit
less than two-thirds, majority in each House.53 Opinion divided more
sharply on the two-thirds or simple majority vote issue than on the
basic question, does Congress have authority to extend. Recognizing
the qualitative difference between the proposed text of an amendment and subsidiary matters relating to the process of ratification, I
believe the choice Congress made on the vote question is compatible
with the Constitution.54
B. A Role for the President?
On October 20, 1978, President Carter signed the extension
resolution.55 Was his signature merely “ceremonial and symbolic”56 or
a necessary part of the process? Views expressed on that issue will not
questions. S. 2037, 90th Cong., 1st Sess. (1967); S. 215, 92d Cong., 1st Sess.
(1971); see House Hearings, supra note 4, at 16–17 (Harmon memo).
The House vote was 233 to 189, 124 CONG. REC. H8664 (daily ed. Aug. 15,
1978), the Senate vote, 60 to 36, 124 CONG. REC. S17318 (daily ed. Oct. 6,
1978).
53

Article V aside, supermajorities are specified in the Constitution in very
few instances. See U.S. CONST. art. I, § 3, cl. 6 (trials after impeachment); art.
I, § 5, cl. 2 (expulsion of a member of Congress); art. I, § 7, cls. 2, 3
(overriding presidential veto); art. 2, § 2, cl. 2 (treaty ratification); amend.
XIV, § 3 (removal of disability of public officials who supported the
Confederacy); amend. XXV (presidential resumption of power after
disability). If the extension issue does not rank as one on which the
Constitution makes a supermajority vote explicit in unmistakable language,
it is arguable that a two-thirds rule self-imposed by Congress would be
incompatible with the Constitution. See text accompanying note 49 supra.
But see Running Out of Time, supra note 33, at 1509 (comments of Ronald D.
Rotunda) (Congress by internal rule may require more than a simple
majority); cf. Dyer v. Blair, 390 F. Supp. 1291 (N.D. Ill. 1975) (upholding
internal rule of Illinois legislature requiring a three-fifths vote for
ratification of constitutional amendments).
54

55

See 14 WEEKLY COMP. OF PRES. DOC. 1800–01 (Oct. 23, 1978).

124 CONG. REC. S19419 (daily ed. Oct. 14, 1978) (remarks of Sen. Bayh)
(article V amendment process is a matter between Congress and the States;
“the only role the President could play in this process would be symbolic
and ceremonial”).
56
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be tested in the ERA extension context, but they may become
significant in a future controversy regarding the ERA or another
proposed constitutional amendment. For example, assume both
Houses pass by simple majorities a resolution declaring an
amendment adopted, counting among the thirty-eight ratifiers three
that have purported to rescind their ratifications. Absent the
President’s signature, would the measure be valid?57
Based on article I, section 7 of the Constitution, Professor
Charles L. Black, Jr., has argued that participation by the President is
essential.58 Clause 2 of section 7 provides that “[e]very Bill which shall
have passed the House of Representatives and the Senate, shall,
before it become a Law, be presented to the President . . . .59 Clause 3,
the provision directly in point, reads:
Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives may be
necessary (except on a question of Adjournment) shall be
presented to the President of the United States; and
before the Same shall take Effect, shall be approved by
him, or being disapproved by him, shall be repassed by
two thirds of the Senate and House of Representatives,
according to the Rules and Limitations prescribed in the
Case of a Bill.60
“[T]he clarity of [clause 3] cannot be made brighter by much speaking,” Professor Black wrote.61 But the article I, section 7 presidential
signature or veto provisions have never been interpreted or applied
by Congress with the full sweep the language bears.62 And Professor
The example is taken from Black, On Article I, Section 7, Clause 3—and the
Amendment of the Constitution, 87 YALE L.J. 896, 899 (1978).
57

58

Id.

59 U.S. CONST.

art. I, § 7, cl. 2.

60

U.S. CONST. art. I, § 7, cl. 3.

61

Black, supra note 57, at 899.

See S. REP. NO. 1335, 54th Cong., 2d Sess. 1, 2 (1897), stating that “[t]he
Constitution looks beyond the mere form of a resolution in determining
62
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Black’s view depends on a cramped reading of the Supreme Court
precedent in point, Hollingsworth v. Virginia.63
In Hollingsworth a unanimous Court held the eleventh
amendment validly adopted, although the joint resolution proposing
it had not been sent to President Washington for his signature. In
fact, no amendment now part of the Constitution involved formal
presidential participation in the proposing resolution. 64 At the
argument in Hollingsworth, Justice Chase said: “The negative of the
President applies only to ordinary legislation. He has nothing to do
with the proposition, or adoption, of amendments to the Constitution.”65
whether it should be presented to the President, and looks rather to the
subject-matter of the resolution itself.”
[No] resolution, joint, concurrent, or otherwise, need be presented
to the President for his approval unless it relates to matter of
legislation to which the Constitution requires the concurrence of
both Houses of Congress and the approval of the President—in
other words, unless such Congressional action be the exercise of
“legislative powers” vested in Congress under the provisions of
section 1, article 1.
Id.
Professor Ronald D. Rotunda has emphasized this point, noting that a
literal reading of clauses 2 and 3 would “cast in doubt” many measures,
among them congressional veto provisions that do not provide for
presidential signature. Equal Rights Amendment Extension: Hearings on S.J
Res. 134 Before the Subcomm. on the Constitution of the Senate Comm. on the
Judiciary, 95th Cong., 2d Sess. 261 (1978) (statement of Ronald D. Rotunda).
See L. TRIBE, AMERICAN CONSTITUTIONAL LAW § 4-2, at 162–63 (1978). Compare
Bruff & Gellhorn, Congressional Control of Administrative Regulation: A
Study of Legislative Vetoes, 90 HARV. L. REV. 1369 (1977), and Javits & Klein,
Congressional Oversight and the Legislative Veto: A Constitutional Analysis,
52 N.Y.U.L. REV. 455 (1977), with Dixon, The Congressional Veto and
Separation of Powers: The Executive on a Leash?, 56 N.C.L. REV. 423 (1978).
3 U.S. (3 Dall.) 378 (1798), cited with approval in Hawke v. Smith, 253 U.S.
221, 229–30 (1920). Professor Black thinks Hollingsworth was wrongly
decided and would not extend it “one inch.” Black, supra note 57, at 899. See
also Black, Amending the Constitution, 82 YALE L.J. 189, 208–09 (1972).
63

64

See 124 CONG. REC. S19419 n.* (daily ed. Oct. 14, 1978).

65

3 U.S. (3 Dall.) at 381 n.l.

70

INTERNATIONAL SOCIETY OF BARRISTERS QUARTERLY

The report of the House Committee on the Judiciary on the
extension resolution,66 and most of the constitutional law teachers
who addressed the issue during the extension debate, supported the
view that Presidential signature is superfluous.67 Congressional
action relating to a proposed amendment, the House report
maintains, does not fall within the legislative activity to which article
I, section 7 relates. Rather, article V controls. That article commits to
Congress alone primary federal responsibility for the amendment
process;68 it is a unique, nonlegislative responsibility. A role is
specified for the states,69 but not for the President. It is no more
necessary for the President to address subsidiary action Congress
takes with regard to a proposed amendment, the House report
concludes, than it is for him to address the content of the amendment.
There the matter stands. While supporting the view that the
President has “no role to play in the amendment process,”70 the
Department of Justice acknowledged the issue is not free from doubt:
subsidiary actions relating to a proposed amendment “may be the
only instance in which Congress is empowered to take action (apart
H.R. REP. NO. 1405, supra note 2, at 16; 124 CONG. REC. S19419 (daily ed.
Oct. 14, 1978) (remarks of Sen. Bayh).
66

Sen. Bayh stated Professor Black was the only witness who urged that
extension would require the President’s signature. 124 CONG. REC. S19419
(daily ed. Oct. 14, 1978).
67

The House report does not assert that the judiciary has no role; reliance
on Hollingsworth for the proposition that the Executive plays no part in the
amendment process indicates an understanding that the issue has been
regarded as justiciable. See text accompanying notes 143–54 infra. For the
position that the President, too, has a constitutional review function, see
Black, supra note 57, at 899 (a President who vetoed an amendment-related
measure that he believed “had not been adopted in pursuance of the
constitutional forms” would be acting on a “most venerable” ground).
68

State ratification functions as a check on congressional power in
proposing the text of an amendment. But if states may not rescind
preextension ratifications, only states that had not ratified prior to
extension could serve as a check on Congress with respect to the time
enlargement.
69

70

House Hearings, supra note 4, at 14 (Harmon memo).
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from purely internal ‘housekeeping’ matters) without either the
constraint of a two-thirds vote requirement or the safeguard of a
Presidential veto.”71
II

THE POLICY QUESTION: DID CONGRESS ACT RESPONSIBLY IN
EXTENDING THE ERA RATIFICATION PERIOD?
Assuming Congress had authority to extend, did it act
responsibly in enlarging the ERA ratification period to a full decade?
Recall that the seven years initially specified was inserted routinely.72
In 1971 and 1972 there was no fresh analysis, no actual reflection on
the confusion and misunderstanding ERA debate in the states might
generate.73 Yet the ERA’s vulnerability to distortion is not remarkable.

Id. at 17; cf. Black, supra note 57, at 898–99 (Hollingsworth confined to its
own facts is “harmless” because “an amendment proposed by two-thirds of
each house, and . . . [ratified] by three-fourths of the states probably would
not have been vetoed, and probably would have passed over a veto.”).
Another instance of congressional action without the normal presidential
signature or supermajority vote check may be the one- or two-house
legislative veto. See note 62 supra.
71

See text accompanying notes 9–13 supra. Congress considered only two
alternatives: no express time limit and the customary seven-year period. In
1970–1972 debate, when the time issue was mentioned, no specific
reference was made to the range of social, political, and economic
considerations surrounding the ERA. Cf. Coleman v. Miller, 307 U.S. 433,
453 (1939) (indicating the need to grapple with these considerations to
reach an informed judgment on the timeliness of a proposed amendment).
Nor did Congress weigh the probable impact of the proposal’s death at the
seven-year mark, despite strong public sentiment concerning the utility and
symbolic significance of an explicit sex equality principle in our fundamental instrument of government.
72

Extension proponents noted that scare stories were easier to concoct
than to refute, see, e.g, 124 CONG. REC. H8601 (daily ed. Aug. 15, 1978)
(remarks of Rep. Anderson), and they cited the congressional history
countering outlandish charges about the effect of the amendment. Compare
id. at S16938 (daily ed. Oct. 3, 1978) (remarks of Sen. Scott) (the ERA would
spawn lawsuits to establish the right of two homosexuals to adopt
children), with id. at S17062 (daily ed. Oct. 4, 1978) (remarks of Sen. Bayh)
73

72
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Most fundamental human rights guarantees—for example, free
speech and press,74 free exercise of religion,75 protection against
unreasonable search and seizure76 are susceptible to attacks similar
to the one mounted against the ERA.
Would the first amendment free speech and press clause attract
smooth ratification today if a determined opposition broadcast such
charges as: “The amendment is phrased in absolute terms—therefore
it means a false cry of fire in a crowded theater cannot be prohibited,
nor can publication of troop movements in war or detailed plans for
manufacturing a still secret, potent weapon”?77
How would the free exercise of religion clause fare if antagonists
charged: “The unqualified language means legislatures may not ban
polygamy, snake handling, make Sunday but not Friday or Saturday a
work-free day”?78 Would the security of our homes protected by the
fourth amendment survive the ratification process if opponents
hurled such brickbats as: “Muggers, robbers, rapists, and murderers
will go free if we hamstring the police”?
Our grandest constitutional guarantees, like the ERA, would
make soft targets for fear campaigns, because they are stated at the

(1972 legislative history clarifies that the ERA is designed to deal with
gender, not with the sexual orientation of a male or female).
74

U.S. CONST. amend. I.

75

Id.

76

U.S. CONST. amend. IV.

For a discussion of legislative authority to regulate speech when words
threaten to precipitate an immediate breach of the peace or to generate a
grave and irreparable danger to national security, see G. GUNTHER, CASES AND
MATERIALS ON CONSTITUTIONAL LAW chs. 12, 13 (9th ed. 1975); L. TRIBE, supra
note 62, §§ 12-8 to -10, -31 to -33.
77

For judicial interpretation, see Braunfeld v. Brown, 366 U.S. 599 (1961)
(Sunday closing); Reynolds v. United States, 98 U.S. 145 (1878) (polygamy);
State v. Massey, 229 N.C. 734, 51 S.E.2d 179, appeal dismissed for want of a
substantial federal question sub nom. Bunn v. North Carolina, 336 U.S. 942
(1949); State ex rel. Swann v. Pack, 527 S.W.2d 99 (Tenn. 1975), cert.
denied, 424 U.S. 954 (1976) (snake handling).
78
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level of majestic generality.79 They cannot be presented with the
precision of the vote for eighteen-year-olds80 or succession to the
Presidency.81 The style in which many constitutional human rights
guarantees are drafted surely would not do for a tight statute, but it
seems to me appropriate for a fundamental charter expected to
govern for generations. The grand, general statement does leave work
for the judiciary.82 No one can predict with complete assurance how
the ERA will be applied in every instance in which it may be relevant,
just as no one can predict every application of the first amendment.
But judges will find in the congressional history of the ERA83 considerably more guidance than they now have in testing gender discrimination claims against the Constitution.

Several extension opponents recommended that the ERA should be
returned to the drawing board for qualifying language. E.g., 124 CONG. REC.
S16947 (daily ed. Oct. 3, 1978) (remarks of Sen. Helms); House Hearings,
supra note 4, at 107–08, 112–15, 131–32 (statement and testimony of
former Sol. Gen. Griswold). In response to that recommendation, Professor
William Van Alstyne noted:
Other amendments to the Constitution have been drafted with at
least equally majestic, frequently far more ambiguous language . . .
. [A] demand for greater explicitness, had it been pursued with
regard to the 14th amendment to the extent that it has respectfully been argued repeatedly with regard to the equal rights
amendment, undoubtedly would have meant that no such amendment could ever have been adopted.
House Hearings, supra note 4, at 117 (testimony of William Van Alstyne).
79

80

U.S. CONST. amend. XXVI.

81

U.S. CONST. amend. XXV.

Experience in states that have adopted state equal rights amendments
suggests that most judges are equal to the task of applying a sex equality
principle sensibly, consistent with the framers’ intention. See B. BROWN, A.
FREEDMAN, H. KATZ & A. PRICE, WOMEN’S RIGHTS AND THE LAW—THE IMPACT OF
THE ERA ON STATE LAWS (1977); Comment, Equal Rights Provisions: The
Experience Under State Constitutions, 65 CALIF. L. REV. 1086 (1977).
82

The most concise congressional document explaining the design and
expected application of the ERA is S. REP. NO. 689, supra note 13. The
leading commentary is Brown, Emerson, Falk & Freedman, The Equal Rights
83
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Does the ERA remain responsive to the conception which
inspired it”?84 In my opinion it does. Arbitrary gender lines still clutter
federal and state law books. Congress has not yet attended even to
revision of social security sex lines declared infirm by the Supreme
Court in 1975.85 The Department of Justice86 and the Commission on
Civil Rights87 have identified hundreds of other federal laws and
regulations with gender-based references. For example, the Aid to
Families with Dependent Children program provides support for the
two-parent family with an unemployed father, but not for the family
with an unemployed mother.88 Men have priority over women in job
training and placement under the Work Incentive program.89
Department of Agriculture regulations assume farm women are
farmers’ wives, never farmers.90 Women seeking careers or job

Amendment: A Constitutional Basis for Equal Rights for Women, 80 YALE L.J.
871 (1971).
84

Coleman v. Miller, 307 U.S. 433, 453–54 (1939).

Weinberger v. Wiesenfeld, 420 U.S. 636 (1975). A recent Justice
Department report concluded that “the Social Security System . . . still
includes a number of sections which provide fewer benefits for the
survivors and dependents of working women than those of working men.”
TASK FORCE ON SEX DISCRIMINATION, CIVIL RIGHTS DIV., U.S. DEP’T OF JUSTICE,
INTERIM REPORT TO THE PRESIDENT 150 (1978) [hereinafter cited as TASK FORCE
REPORT].
85

10th Cir. 1972), cert. denied, 412 U.S. 906 (1973) (Solicitor General’s
listing of provisions of the United States Code containing differentiations
based upon sex-related criteria); TASK FORCE REPORT, supra note 85 (identifying statutes, agency regulations, and official practices that, on their face or
in operation, impose sex-based barriers).
86

See U.S. COMM’N ON CIVIL RIGHTS, STATEMENT ON THE EQUAL RIGHTS
AMENDMENT (1978); U.S. COMM’N ON CIVIL RIGHTS, REPORT ON SEX BIAS IN THE U.S.
CODE (1977).
87

42 U.S.C. § 607 (1976 & Supp. 11977); S. REP. NO. 744, 90th Cong., Ist Sess.
2996 (1967). The constitutionality of this provision has been challenged
successfully. See Westcott v. Califano, 99 S. Ct. 2655 (1979).
88

89

42 U.S.C. § 633 (1976).

90

See TASK FORCE REPORT, supra note 85, at v, 7, 42–51, 277–78.
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training in the military continue to encounter arbitrary sex-based
barriers.91
Even relatively new legislation reflects traditional notions about
woman’s place. The Public Accommodations title of the Civil Rights
Act of 196492 covers discrimination based on race, color, religion, and
national origin, but not sex. A Congress ready to close the White Café
was not yet prepared to shut down the Men’s Grill. In 1972, in the
Black Lung Benefits Act,93 Congress repeated a formula built into the
Social Security Act in 1939. Benefits were provided for a miner’s wife
or widow, not for a miner’s husband or widower. An alert Senator
spotted the omission, but rather than tamper with the statutory text,
he relegated his discovery to a comment in the Senate report
accompanying the bill.94
At the state level, sex-based laws form a crazy quilt. Two classic
examples: Alabama authorizes recovery for the father but not for the

See Owens v. Brown, 455 F. Supp. 291 (D.D.C. 1978) (holding
unconstitutional 10 U.S.C. § 6015 (1976), which prohibited assignment of
women to service on Navy vessels); M. BINKIN & S. BACH, WOMEN AND THE
MILITARY (1977).
91

42 U.S.C. § 2000a (1976). Title VI of the Civil Rights Act of 1964, 42 U.S.C.
§ 2000d (1976), prohibits discrimination on the basis of race, color, or
national origin, but not sex, in programs receiving federal financial
assistance. The result of this omission, federal agencies, even those
administering grant programs that include a sex discrimination ban, do not
include sex discrimination in their primary civil rights monitoring or
enforcement effort. See TASK FORCE REPORT, supra note 85, at 343–46.
92

93

30 U.S.C. § 902(a)(2), (e) (1976).

S. REP. NO. 743, 92d Cong., 2d Sess. 8 (1972) (since it is possible a miner
may be female, the term “wife” and “widow” should be construed to include
“husband” and “widower”). See also 30 U.S.C. §§ 902, 924, 931, 934 (1976)
(widows, but not widowers, of miners covered). Cf. 30 U.S.C. § 187 (1970)
(prohibiting employment of women in below-the-surface mines on lands
for which United States has issued lease); 41 U.S.C. § 35(d) (1976)
(prohibiting employment of males under 16, females under 18, in
performing government manufacturing contracts).
94
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mother, on the wrongful death or injury of a child;95 Oklahoma
provides, all other things being equal, that mother is the preferred
custodian when the child is of tender years, father, when the child is
of an age to require education and preparation for labor or business.96
No one who has attended to history’s lessons can be sanguine
that our national and state legislatures will get out the mops, brooms,
plaster, and paint and do a thorough clean-up job without the prod the
Federal ERA would supply. 97 Should we relegate the chore to the
courts, ultimately to the Supreme Court? Is it sensible to impel
challenges to a host of archaic and obsolete laws, one by one, before
state and federal judges, forcing the challengers to press into heavy
service a post-Civil War amendment (the fourteenth) never intended
by its framers to deal with sex discrimination?
Until the middle of this century, the Supreme Court firmly
resisted the invitation to compensate for legislative foot-dragging.
Justice Jackson explained the Court’s position in his 1947 opinion in
Fay v. New York:98
The contention that women should be on the jury is not
based on the Constitution, it is based on a changing view
of the rights and responsibilities of women in our public
life, which has progressed in all phases of life, . . . but has
achieved constitutional compulsion on the states only in
the grant of the franchise by the Nineteenth Amendment.99

See Thorne v. Odom, 349 So. 2d 1126 (Ala. 1977). See generally Knowles,
The Legal Status of Women in Alabama: A Crazy Quilt, 29 ALA. L. REV. 427
(1977).
95

See Gordon v. Gordon, 577 P.2d 1271 (Okla.), cert. denied, 439 U.S. 863
(1978).
96

97

See NEW YORKER, May 22, 1978, at 25–26.

98

332 U.S. 261 (1947).

99

Id.
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The Constitution, in other words, gave women the vote, but only that.
In other respects our fundamental instrument of government was
thought an empty cupboard for sex-equality claims.
Since 1971, the Supreme Court has taken significant steps in a
new direction,100 but, generally, it has done so insecurely,101 with
divided opinions,102 and without crisp doctrinal development.103 The
longing of lower courts for firmer guidance was well expressed in a
1975 opinion by Judge Newcomer of the Eastern District of Pennsylvania: In dealing with recent High Court gender discrimination
precedent, Judge Newcomer said, trial judges feel like players at “a
shell game who [are] not absolutely sure there is a pea.”104
Is that situation likely to change, absent the ERA? If Justice
Powell’s prevailing opinion in Regents of the University of California v.
Bakke105 is an accurate forecast, I think not. Justice Powell pointed to
the less than most rigorous review accorded gender-based laws. He
wrote: “[The Court has never viewed [gender-based] classification as
inherently suspect or as comparable to racial or ethnic classifications

See Orr v. Orr, 440 U.S. 268 (1979); Craig v. Boren, 429 U.S. 190 (1976);
Stanton v. Stanton, 421 U.S. 7 (1975); Frontiero v. Richardson, 411 U.S. 677
(1973); Reed v. Reed, 404 U.S. 71 (1971).
100

Compare Kahn v. Shevin, 416 U.S. 351 (1974), and Schlesinger v. Ballard,
419 U.S. 498 (1975), with Weinberger v. Wiesenfeld, 420 U.S. 636 (1975),
and Califano v. Goldfarb, 430 U.S. 199 (1977). See Ginsburg, Sex Equality and
the Constitution, 52 TUL. L. REV. 451, 464–67 (1978).
101

See, e.g., Vorchheimer v. School Dist., 430 U.S. 703 (1977), aff’d by an
equally divided court, 532 F.2d 880 (3d Cir. 1976) (2–1 decision); Califano v.
Goldfarb, 430 U.S. 199 (1977) (4–1–4 decision); Califano v. Webster, 430
U.S. 313 (1977) (per curiam, with four Justices concurring in the judgment);
Schlesinger v. Ballard, 419 U.S. 498 (1975) (5–4 decision).
102

103

See generally Ginsburg, supra note 101.

Vorchheimer v. School Dist., 400 F. Supp. 326, 340–41 (E.D. Pa. 1975)
(footnote omitted), rev’d, 532 F.2d 880 (3d Cir. 1976) (2–1 decision), aff’d
by an equally divided court, 430 U.S. 703 (1977).
104

105

438 U.S. 265 (1978)
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for the purpose of equal-protection analysis.”106 Earlier, concurring in
Frontiero v. Richardson,107 the same Justice cautioned with respect to
sex-equality claims: judges must tread lightly when they enter the
sticky marshland between constitutional interpretation (a proper
judicial task) and constitutional amendment (a job for elected
representatives).108 Jurists are understandably reluctant to pull
constitutional doctrine from thin air. History serves as a powerful
counterweight to pleas to the judiciary to adjust constitutional
interpretation to match a changed social climate.
What of the quality of debate in states that have not ratified the
ERA? Some legislators, perhaps deferring to Anita Bryant,109 have
explained “nay” votes on the ground that the ERA would authorize
homosexual marriage.110 The congressional history is explicit that the
ERA would do no such thing.111 Similarly, votes against the ERA have
been urged on the ground that the amendment authorizes
abortion112—an inflammatory, but not an accurate charge. The

Id. at 303. For an indication of the Court’s unsettled mind, compare
Justice Powell’s statement in Bakke that “the perception of racial
classifications as inherently odious stems from a lengthy and tragic history
that gender-based classifications do not share,” id., with Justice Blackmun’s
Opinion for the Court in Mathews v. Lucas, 427 U.S. 495, 506 (1976) (sex,
like race, is an “obvious badge”; “historic legal and political discrimination
against women and Negroes” has been severe and pervasive).
106

107

411 U.S. 677 (1973)

108

Id. at 692 (Powell, J., concurring).

109

See TIME, Apr. 25, 1977, at 89.

See, e.g., MIAMI HERALD, Apr. 14, 1977, at 20-A, col. I (quoting Sen. Barron:
“I am convinced to a moral certainty that [under the ERA] the U.S. Supreme
Court would have to say that homosexuals could marry . . . .”).
110

E.g., 118 CONG. REC. 9331 (1972) (remarks of Sen. Bayh). See also Singer
v. Hara, 11 Wash. App. 247, 522 P.2d 1187 (1974) (marriage is founded on
unique physical characteristics of man and woman; prohibiting marriage
between two males does not discriminate against them because of their
status as males per se).
111

See, e.g., testimony of Professor Charles E. Rice at Joint Hearing of
Indiana Senate Judiciary Committee and House Human Affairs Committee
112
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Supreme Court solidly anchored its 1973 rulings in the reproductive
choice cases113 to the due process guarantee, not to an equality idea.
The ERA will wreck the home and family is perhaps the most
familiar broadside,114 the very same one most frequently raised in
opposition to the Woman’s Suffrage amendment. (If women gain the
vote, the antisuffragists insisted, it will change the basis of our
government from the family as a unit to the individual. This would
lead to disaster, it would prove destructive of the highest interests of
the home.)”115 Brushed under the rug is the large change that has
occurred in marriage and divorce laws in the past decade.
Maintenance (alimony) is now a sex-neutral concept in most states.116
Only a dwindling minority have yet to revise sex classifications in this
area, and in Orr v. Orr,117 the Supreme Court recently instructed the
foot-draggers that their gender-based differentials are no longer
tenable. The Court held unconstitutional Alabama laws confining
alimony awards to wives. Thus family law, the Supreme Court

(Jan. 4, 1977) (unpublished excerpts on file at the Texas Law Review) (“the
ERA would preclude any restrictions whatever on abortion”).
113

Doe v. Bolton, 410 U.S. 179 (1973); Roe v. Wade, 410 U.S. 113 (1973).

See, e.g., 124 CONG. REC. S 16956 (daily ed. Oct. 3, 1978) (Sen. Hatch
submitting his legal work, “The Intelligent Woman’s Guide to the Equal
Rights Amendment,” which asserts: “In the field of domestic relations laws,
the impact of the Amendment would be far-reaching, and possibly
disruptive or destructive of American family life as we know it today.”). But
see text accompanying notes 117–18 infra; cf. 11 Reports of the New York
City Bar Association Committees Concerned with Federal Legislation, The
Equal Rights Amendment—As of 1972, bull. 2, at 38, 41 (1972) (“Any . . .
favorable treatment required by some women because of their . . . family
roles could be preserved by statutes which utilize those factors—rather
than sex—as the basis for distinction.”).
114

See A. KRADITOR, THE IDEAS OF THE WOMAN SUFFRAGE MOVEMENT, 1890–1920,
at 24–25 (1965).
115

116

Brown, Emerson, Falk & Freedman, supra note 83, at 851–52.

117

440 U.S. 268 (1979).
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decision in Orr confirms, is a field in which no wrenching change
would attend passage of the ERA.118
Extension of time for ratification of the ERA permits responsible
members of the community to speak out more volubly than they have
up to now, to counter irrational assertions that have mired the ERA
debate, to insist on rational discourse.119 If that is done, no state
legislator could so readily resort to fears of unisex potties, widows
stripped of social security benefits, women forced to work outside the
home, mothers compelled to surrender their children to government
caretakers, and the like120 to confound the issue.

Congress also rehashed in the extension debate the issue of women and
the military. See 124 CONG. REC. S17052-59 (daily ed. Oct. 4, 1978) (debate
on Sen. Scott’s proposed amendment to exclude from the ambit of the ERA
the power of Congress and the President to regulate military forces).
118

Some state legislators expressed the view that there had been discourse
enough. They thought the ERA too time-consuming, distracting, divisive,
and not sufficiently important in relation to other matters pressing for
attention in the legislature. See House Hearings, supra note 4, at 183–87
(statement of Ill. State Sen. Robert J. Egan), 256–57 (letter from Va. Del.
Bonnie L. Paul). An ERA supporter who opposed extension cautioned that
failure of ratification during the extended period would make Congress
reluctant to “resubmit a fresh amendment.” H.R. REP. NO. 1405, supra note 2,
at 31–32 (individual views of Rep. McClory).
119

Extension opponents in the Senate raised the full parade of horribles.
See, e.g., 124 CONG. REC. S16938, S16957 (daily ed. Oct. 3, 1978) (remarks of
Sens. Scott and Hatch). In contrast, the Senate Majority Report, S. REP. NO.
689, supra note 13, makes plain the expectation that the ERA will coexist
peacefully with separate rest rooms, dormitories, barracks, and the like. Id.
at 12, 17. Harmony with the free exercise of religion is also anticipated by
the ERA proponents. Generally, reason and common sense, not the
broadsides of extremists, have controlled judgments about other human
rights guarantees. Similarly, reason and common sense may be expected to
inform judgments about the ERA.
120
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III

THE OPEN QUESTION—DOES RESCISSION COUNT?
The efficacy of rescission ranked as the most turbulent issue in
the extension debate.121 The Department of Justice advanced the
position that article V, interpreted in its historical context, recognizes
only one state act—ratification, an act that cannot be accompanied by
strings or conditions, a final act that cannot be withdrawn.122 Others
reasoned that the consensus on ratification must be securely

The issue has attracted considerable law review commentary. Compare
Elder, Article V, Justiciability, and the Equal Rights Amendment, 31 OKLA. L.
REV. 63 (1978); Note, Rescinding Ratification of Proposed Constitutional
Amendments—A Question for the Court, 37 LA. L. REV. 896 (1977) (rescission
should count); and Comment, The Equal Rights Amendment and Article V: A
Framework for Analysis of the Extension and Rescission Issues, 127 U. PA. L.
REV. 494 (1978), with Burke, Validity of Attempts to Rescind Ratification of
the Equal Rights Amendment, 8 U.W.L.A. L. REV. 1 (1976); Fasteau & Fasteau,
May a State Legislature Rescind Its Ratification of a Pending Constitutional
Amendment?, 1 HARV. WOMEN’S L.J. 27 (1978); Heckman, Ratification of a
Constitutional Amendment: Can a State Change Its Mind?, 6 CONN. L. REV. 28
(1973); Kanowitz & Klinger, Can a State Rescind lts Equal Rights Amendment
Ratification: Who Decides and How?, 28 HASTINGS L.J. 979 (1977); Note,
Reversals in the Federal Constitutional Amendment Process: Efficacy of State
Ratifications of the Equal Rights Amendment, 49 IND. L.J. 147 (1973); Note,
The Equal Rights Amendment: Will States Be Allowed to Change Their
Minds?, 49 NOTRE DAME L. REV. 657 (1974); and Comment, Constitutional
Amendments—The Justiciability of Ratification and Retraction, 41 TENN. L.
REV. 93 (1973) (rescission should not count). Ground covered in these
analyses will not be retread here. Only a summary of the principal
positions, as reflected in the ERA debate, is set out in this section.
121

See H.R. REP. NO. 1405, supra note 2, at 12–16; House Hearings, supra
note 4, at 18–26, 29 (Harmon memo and testimony); id. at 117–21
(testimony of William Van Alstyne) (rescission is not legitimate under
article V; ratification exhausts state power). But cf. Brief for the United
States as Amicus Curiae at 26, Coleman v. Miller, 307 U.S. 433 (1939) (in
urging that the Court should not decide whether the Child Labor
Amendment had expired, the Solicitor General suggested that rescission
might be a means by which promptly ratifying states could protect
themselves).
122
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contemporaneous, that the Constitution means three-fourths of the
states must agree at the same time. 123
The precedent Congress set in the case of the fourteenth
amendment (when New Jersey and Ohio were counted, despite their
purported rescission),124 provides some support for the Department
of Justice view.125 Indeed, it is fair to say the controversy surrounding

See, e.g., House Hearings, supra note 4, at 72, 78 (testimony of Charles L.
Black). See also 124 CONG. REC. S16948 (daily ed. Oct. 3, 1978) (remarks of
Sen. Scott); Running Out of Time, supra note 33, at 1507 (Almond, supporting rescission on fairness grounds); id. at 1509 (Rotunda, supporting
rescission on fairness grounds, but asserting that Congress has authority
under the Constitution to rule either way).
123

See House Hearings, supra note 4, at 20–23 (Harmon memo) (also
describing purported rescissions of fifteenth and nineteenth amendment
ratifications). Only one of the two states was needed to satisfy the threefourths requirement. On July 21, 1868, Congress, by concurrent resolution,
declared the fourteenth amendment ratified. CONG. GLOBE, 40th Cong., 2d
Sess. 4266,4295-96 (1868). On the same day, Georgia, one of the Southern
states with a government recently restructured by Congress, ratified. See
note 15 supra. Official notice of Georgia’s ratification was not received by
the Secretary of State until July 27, 1868. 15 Stat. 708 (1868). The next day,
July 28, 1868, the Secretary of State, citing the congressional resolution
listing New Jersey and Ohio, but not Georgia, as ratifiers, proclaimed the
amendment adopted. 15 Stat. 708, 710 (1868).
124

The Justice Department also relied upon a letter from James Madison to
Alexander Hamilton relating to a suggestion that New York ratify the
Constitution on the condition that certain amendments would be adopted.
Madison wrote: “The Constitution requires an adoption in toto and for ever.
. . . An adoption for a limited time would be as defective as an adoption of
some of the articles only. In short any condition whatever must vitiate the
ratification.” House Hearings, supra note 4, at 19 (Harmon memo)
(emphasis in original).
The Department also referred to a proposal presented by Sen.
Wadsworth and Rep. Garrett in 1924 to amend article V to provide that
“until three-fourths of the States have ratified or more than one-fourth of
the States have rejected or defeated a proposed amendment, any State may
change its vote.” 65 CONG. REC. 4493 (1924). Both sponsors thought their
proposal changed existing law, which they understood to permit ratification
after rejection, but not rescission after ratification. See 66 CONG REC. 2159
(1925); 65 CONG REC. 4492 (1924). Apparently, neither House voted on the
proposal.
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the ERA extension pales in comparison to the stormy fourteenth
amendment ratification history, involving coercion of Southern states
and other extraordinary episodes.126 In addition to the fourteenth
amendment precedent, Supreme Court dictum in Coleman v. Miller127
adds weight to the Department of Justice no-rescission stand. The
issue, however, is plainly debatable.128 The “rescission should count”
See also S. REP. NO. 293, 93d Cong., 1st Sess. 14 (1973) (reporting on bill
designed to establish procedures for calling a constitutional convention,
committee acknowledged that “Congress has previously taken the position
that having once ratified a State may not rescind,” but recommended that
this former rule be changed); S. REP. NO. 336, 92d Cong., 1st Sess. 14 (1971).
A century earlier, Congress failed to act on measures expressly declaring
rescission void, S.J. Res. 69 and H.R.J. Res. 915. CONG. GLOBE, 41st Cong., 2d
Sess. 28 (1869), 615, 708 (1870). See also 81 CONG REC. 5652 (1917)
(proposing amendment of article V to provide that “the action of any State
ratifying an amendment must be without modification or condition and
shall not be subject to re[s]cis[s]ion or recall in any form whatsoever”).
See J. JAMES, THE FRAMING OF THE FOURTEENTH AMENDMENT 192–93 (1956);
124 CONG. REC. H8629 (daily ed. Aug. 15, 1978) (remarks of Rep. Holtzman)
(fourteenth amendment was ratified “at the barrel of a gun”).
126

307 U.S. 433 (1939). Chief Justice Hughes recited the history of the
adoption of the fourteenth amendment and said:
[T]he political departments . . . dealt with the effect both of previous
rejection and of attempted withdrawal and determined both were
ineffectual in the presence of an actual ratification. . . . This decision . . .
as to the validity of the adoption of the Fourteenth Amendment has been
accepted.
We think that in accordance with this historic precedent the question
of the efficacy of ratifications by state legislatures, in light of previous
rejection or attempted withdrawal, should be regarded as a political
question. . . with the ultimate authority in the Congress . . . .
Id. at 449–50. Coleman presented the question whether a legislature could
ratify despite a prior rejection; no rescission issue was before the Court.
127

See the commentary cited in note 121 supra. See also 124 CONG. REC.
S16970 (daily ed. Oct. 3, 1978) (remarks of Sen. Baker) (“The only aspect of
the [rescission] question that is completely clear is that the validity of
rescissions has never been finally judged either by Congress or the courts in
a manner which would permit us to rely, for all time, upon previous
decision.”). Compare 124 CONG. REC. S17070 (daily ed. Oct. 4, 1978)
(remarks of Sen. Nelson) with id. at S 17022-23 (daily ed. Oct. 3, 1978)
(remarks of Sen. Garn).
128
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view is supported by the argument that if states may ratify an
amendment after having rejected it,129 logical consistency requires
allowing for a change of mind in the opposite direction.130 And in the
extension context, if states that have not yet responsibly debated the
ERA are given more time, fairness requires giving states that ratified
with limited or no debate an opportunity to reconsider.131 Ranged on
the other side is the contention that a “rescission counts” rule would
turn the process into “a poker game” in which states would be
encouraged to treat their ratification lightly because the issue could
be taken up “again and again and again.”132
Congress did not resolve the rescission issue in conjunction with
its extension approval. Rather, Congress expressly deferred the
question.133 As I see it, the Ninety-fifth Congress pursued the right
course when it refused to say rescission counts or doesn’t count and
instead indicated the issue is not appropriately addressed at this time.
Any action by the Congress sitting in 1978 would have been
premature.134 Only the Congress sitting when thirty-eight states have
ratified can act with all the arguably relevant information available,
See Coleman v. Miller, 146 Kan. 390, 400, 71 P.2d 518, 524 (1937), aff’d,
307 U.S. 433 (1939).
129

See Note, Rescinding Ratification of Proposed Constitutional
Amendments—A Question for the Court, supra note 121, at 900.
130

See 124 CONG. REC. S16949-50 (daily ed. Oct. 3, 1978) (remarks of Sen.
Scott). See also note 69 supra.
131

See H.R. REP. NO. 1405, supra note 2, at 12; House Hearings, supra note 4,
at 138 (testimony of William Van Alstyne); 124 CONG. REC. S16964 (daily ed.
Oct. 3, 1978) (remarks of Sen. Metzenbaum).
132

See H.R. REP. NO. 1405, supra note 2, at 3 n.1, 12–13 (H.R.J. Res. 638 takes
no position on the validity of rescission); 124 CONG. REC. S 16959 (daily ed.
Oct. 3, 1978) (remarks of Sen. Bayh) (“[T]he extension resolution does not
prohibit a future Congress from counting rescissions. The resolution takes
no position on rescission one way or the other . . . . .” ); 124 CONG. REC.
H8624 (daily ed. Aug. 15, 1978) (remarks of Rep. Harris).
133

Several law professors so advised during the extension debate. See 124
CONG. REC. S17066-68 (daily ed. Oct. 4, 1978) (rescission issue should be
addressed only if and when enough ratifications are obtained to make it
ripe). See also House Hearings, supra note 4, at 56 (remarks of Rep.
134
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including the number of states that have purported to rescind and the
procedures by which alleged withdrawals of ratification were
accomplished.135 Moreover, given the gray zone of constitutional
interpretation involved, it would not be appropriate, I think, for
Congress to anticipate a question that may become moot. For
example, if seven or eight additional states ratify, the validity of
rescission in the ERA context would become academic. On the other
hand, if several more states pass rescission resolutions—a step the
extension measure neither encourages nor prohibits—ignoring those
actions would strain to the breaking point the notion of a
contemporaneous consensus.
IV

IS THE EXTENSION RESOLUTION SUBJECT TO JUDICIAL REVIEW?
Adoption of the extension resolution settled, at least in the first
instance, two constitutional questions: pursuant to its article V
authority Congress has power to extend;136 Congress may exercise
that power by majority vote in each House.137 Since the President
signed the resolution, his constitutional role, if any, in the extension
decision became a moot issue.138 Whether rescission counts was left
unsettled, reserved for first line decision by Congress if and when the
number of ratifications received impel a determination.139 Does
Congress function as forum of first and last resort on these ratification
process questions, or are its decisions subject to judicial review? The

Holtzman), 58–59 (remarks of Rep. Heckler), 65 (statement of Thomas I.
Emerson).
See 124 CONG. REC. S19508-09 (daily ed. Oct. 14, 1978) (reprint of
statement and veto message of Lt. Gov. Stovall with regard to Kentucky
legislature’s rescission resolution).
135

136

See text accompanying notes 5–44 supra.

137

See text accompanying notes 45–54 supra.

138

See text accompanying notes 55–71 supra.

139

See text accompanying notes 121–35 supra.
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Supreme Court’s 1939 judgment in Coleman v. Miller,140 read alone,
points to Congress as the sole arbiter, but High Court decisions both
before and after Coleman tend against a conclusion that the issues are
nonjusticiable “political questions.”
Coleman held Congress speaks with finality on the efficacy of a
state’s ratification following a previous rejection; it also indicated the
Court regarded as nonreviewable congressional determination of the
validity of a state’s attempt to withdraw its ratification.141 Further,
Coleman held Congress has the final say whether, prior to the required
ratifications, a proposed amendment had lost its vitality through lapse
of time.142
But Coleman did not retract a line of decisions in which the
Court entertained and resolved on the merits a variety of questions
relating to the process of proposing and ratifying constitutional
amendments. Principal among the pre-Coleman decisions, Dillon v.
Gloss143 held that Congress, in carrying out its article V functions, may
140

307 U.S. 433 (1939).

Id. at 447–51. The latter issue was not before the Court for adjudication.
See note 127 supra.
141

307 U.S. at 451–56. Although Chief Justice Hughes’ opinion in Coleman is
designated as the opinion of the court, it was joined by only Justices Stone
and Reed. The four concurring Justices (Black, Roberts, Frankfurter, and
Douglas) would have dismissed the case for lack of standing. Id. at 456, 460.
However, “[ulnder the compulsion of [the] ruling” by a majority that
petitioners had standing, those four Justices subscribed to the nonjusticiability holdings. Their reasoning appears to sweep the full range of
amendment-related issues into the “political question” category:
Congress, possessing exclusive power over the amending process,
cannot be bound by and is under no duty to accept the pronouncements
upon that exclusive power by this Court . . . .[A]ny judicial expression
amounting to more than mere acknowledgement of exclusive
Congressional power over the political process of amendment is a mere
admonition to the Congress in the nature of an advisory opinion, given
wholly without constitutional authority.
Id. at 459–60. See also White v. Hart, 80 U.S. (13 Wall.) 646, 649 (1871)
(dictum that decision of Congress on the validity of a state’s ratification is
not subject to judicial review).
142

143

256 U.S. 368 (1921); see note 26 supra and accompanying text.
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fix a reasonable time for ratification. The National Prohibition Cases144
held that the article V two-thirds vote requirement for proposal of an
amendment by Congress means two-thirds of the members present
and voting, assuming a quorum, not two-thirds of the entire
membership. Hawke v. Smith145 held inconsistent with article V a
state’s submission of ratification to popular referendum, and
Hollingsworth v. Virginia146 ruled the President’s participation is not
required to propose an amendment.147
More recent decisions leave the “political question” doctrine
invoked in Coleman still live, but shrunken in size. Baker v. Carr148
listed six criteria for identifying political questions; the first two are
plainly relevant in the ERA time extension context: the existence of “a
textually demonstrable constitutional commitment of the issue” to
another branch of Government; and the absence of “judicially
discoverable and manageable standards for resolving it.”149
In Baker v. Carr, the Court cited Coleman with apparent approval
in relation to both the “textual commitment” and the “manageability”

144

253 U.S. 350, 386–88 (1920).

253 U.S. 221 (1920) (eighteenth amendment case), 253 U.S. 231 (1920)
(nineteenth amendment case).
145

3 U.S. (3 Dall.) 378, 381 (1798); see text accompanying notes 64–65
supra.
146

See also United States v. Sprague, 282 U.S. 716 (1931) (tenth amendment
does not limit the power of Congress to decide whether ratification shall be
by state legislatures or conventions); Leser v. Garnett, 258 U.S. 130 (1922)
(state constitutional provisions barring women’s suffrage could not
invalidate legislature’s ratification of nineteenth amendment). Lower
federal court rulings include Dyer v. Blair, 390 F. Supp. 1291 (N.D. Ill. 1975)
(validity of a state’s supermajority rule for ratification is justiciable);
Trombetta v. Florida, 353 F. Supp. 575 (M.D. Fla. 1973) (state’s requirement
that election occur prior to ratification is justiciable).
147

148

369 U.S. 186 (1962).

149

Id. at 217.
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standards.150 But Powell v. McCormack,151 which held justiciable Adam
Clayton Powell’s entitlement to a seat in Congress, weakens the
argument that the Court would today find it “textually demonstrable”
that article V commits exclusively to Congress all extension- and
rescission-related judgments. The Court ruled the article I, section 5
provision, “Each House shall be the Judge of the . . . Qualifications of
its own Members,”152 did not remove from the province of the
judiciary ultimate authority to determine what those article I words
mean.153 Further, it has been questioned whether timeliness
judgments, although they are awkward for courts, in fact involve
greater difficulties in appraising “relevant conditions” than, for
example, decisions in school desegregation cases.154
I suspect, although my tea leaves reveal no more than yours, that
the Court might well hold the validity of the ERA time extension

150

We have said that “[i]n determining whether a question falls within [the
political question] category, the appropriateness under our system of
government of attributing finality to the action of the political
departments and also the lack of satisfactory criteria for a judicial
determination are dominant considerations.”
....
. . . In Coleman v. Miller. . . , this Court held that the questions of how long
a proposed amendment to the Federal Constitution remained open to
ratification, and what effect a prior rejection had on a subsequent
ratification, were committed to congressional resolution and involved
criteria of decision that necessarily escaped the judicial grasp.

369 U.S. at 210, 214 (quoting Coleman v. Miller, 307 U.S. 433, 454–55
(1939)).
151

395 U.S. 486 (1969).

152

U.S. CONST. art. I, § 5.

395 U.S. at 521. The Court held that art. I, § 5 did not permit Congress to
judge qualifications other than those enumerated in the Constitution. Id. at
548. See House Hearings, supra note 4, at 118 (testimony of William Van
Alstyne) (noting the widespread belief in advance of Powell v. McCormack
that the issue was nonjusticiable).
153

154

G. GUNTHER, supra note 77, at 162021. But see note 158 infra.
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justiciable.155 However, I also think, in light of the relevant historical,156 “political, social and economic” considerations,157 that the Court
would accord utmost deference to the first line decisions of Congress
in this area. 158 In other words, assuming the justiciability hurdle is

But see J. NOWAK, R. ROTUNDA & J. YOUNG, HANDBOOK ON CONSTITUTIONAL LAW
106–07 (1978); Running Out of Time, supra note 33, at 1508 (comments of
Ronald D. Rotunda) (“[S]ix of the most distinguished jurists ever to have sat
on the Supreme Court—Hughes, Stone, Black, Frankfurter, Roberts and
Douglas—were of the view that it is for Congress and not the courts to
decide if an amendment is viable and if a state legislature may reject an
amendment after having ratified it.”).
Depending on the time of a challenge, the identity of the challenger, and
the court (state or federal) in which litigation is initiated, ripeness and
standing barriers may be encountered. See, e.g., Coleman v. Miller, 307 U.S.
433, 437–46 (1939), and cases cited therein.
155

Cf. Dyer v. Blair, 390 F. Supp. 1291, 1302 n.25 (N.D. Ill. 1975) (The
characterization of the efficacy of ratification after rejection as a political
question “rested largely on historic [fourteenth amendment] precedent.
The issue had been previously considered by Congress; the Supreme Court
found no basis for judicial interference with a continuation of that
procedure for resolving that issue.”).
156

157

Coleman v. Miller, 307 U.S. 433, 453 (1939).

In Dyer v. Blair, 390 F. Supp. 1291, 1302–03 (N.D. Ill. 1975), then–Judge
Stevens described as characteristic grist for judicial decisionmaking issues
that call for a constant response, such as the meaning of a word as it is used
in a constitutional text. With this he contrasted the question whether a
proposed amendment had lost vitality through lapse of time, noting that
“different periods might be reasonable for different proposed amendments.” Id. at 1302. Cf. Wechsler letter, supra note 40 (“The issues that
adjudication would confront and the materials available for their solution
are too similar in the two situations to warrant any differences in result.”).
158

Even if “[a] question that might be answered in different ways for
different amendments,” 390 F. Supp. at 1302, is justiciable, the first line
judgment of the legislature on the question would seem entitled to
particular respect. Cf. Katzenbach v. Morgan, 384 U.S. 641, 653 (1966) (“It
was for Congress . . . to assess and weigh the various conflicting
considerations . . . It is enough that we be able to perceive a basis upon
which the Congress might resolve the conflict as it did.”).
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surmounted,159 the Court is likely to hold that the manner in which
Congress resolved the issues falls within the constitutional boun–
dary.160
V

CONCLUSION
To close this comment, it may be appropriate to recount an
incident that occurred November 1, 1978, in the Supreme Court. I was
arguing a case challenging a gender-based differential. The argument
had gone well, I thought; at least I was about to sit down content that
all essential points had been made. That very moment, Justice
Rehnquist volunteered: “You won’t settle for putting Susan B.
Anthony on the new dollar then?”161 With passage of the ERA, it
should be clear to all that a genuine sex-equality principle means
tokens will not suffice. In that respect, the ERA is symbolic, indicative
of a society in which man and woman are equally visible and stand
side by side, with neither in the shadow of the other.
Should ratification fail, the risk seems real that the trend toward
opening opportunities to women will be slowed, if not halted. Actors
in the political arena might well take defeat of the ERA as a
demonstration that feminists lack clout,162 so that positions and

See generally Henkin, Is There a “Political Question” Doctrine?, 85 YALE L.J.
597 (1976).
159

Compare House Hearings, supra note 4, at 115 (statement of William Van
Alstyne) (with respect to a simple quorum majority or two-thirds vote, if
the Court finds the issue justiciable, it is likely “to hold that the manner in
which Congress itself resolved that issue (either way) was not so manifestly
unreasonable as to have been unconstitutional”) with id. at 155 (testimony
of William van Alstyne).
160

161

Transcript of Argument at 19, Duren v. Missouri, 439 U.S. 357 (1979).

See, e.g., Forrester, The Feminists—Why Have They Not Yet Succeeded?,
61 A.B.A.J. 333, 337 (1975). As to the impact on the judiciary, Justice
Powell’s concurring opinion in Frontiero v. Richardson, 411 U.S. 677 (1973),
merits attention: “If [the ERA] is duly adopted, it will represent the will of
the people accomplished in the manner prescribed by the Constitution. . . .
[The Court should not] pre-empt by judicial action a major political decision
162
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programs they support163 can be shelved or assigned low priority. The
amendment is needed, I believe, to spark overdue change in laws and
in the perspective of public officials—judges, legislators, and
administrators. It is the clean way to establish firmly in our
Constitution the principle that women and men should be counted by
their government as individuals of equal value and dignity. A decade,
I think, is not too long to invite a national commitment to that grand
idea.

which is currently in the process of resolution . . . .” Id. at 692 (Powell, J.,
concurring).
Examples are measures to reduce the incidence of family violence,
flexible hours in gainful employment, improved delivery of health services,
legislation to ameliorate the dependent economic position of homemakers,
quality child care programs, extension of all anti-discrimination laws to
cover sex, and more vigorous enforcement of current provisions against
gender-based discrimination.
163
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Billy Jean King, Bella Abzug, and Betty Freidan with Seneca-to-Houston torch
relay runners, 1977. Source of photograph: National Archives,
https://www.docsteach.org/documents?rt=cGfQctqqVaQh&start=30.

President Jimmy Carter signing extension of Equal Rights Amendment,
Oct. 20, 1978. Source of photograph: National Archives, https://www.docs
teach.org/documents/document/carter-signing-extension-era.

OPINION:
THE MISGUIDED PUSH FOR THE EQUAL RIGHTS
AMENDMENT *
Joan C. Cook **
A growing excitement surrounds Virginia’s vote this week to
ratify the Equal Rights Amendment, guaranteeing equal legal rights
for all United States citizens regardless of sex. Virginia is the thirtyeighth state to ratify the E.R.A., pushing the country over the threequarters threshold required for a constitutional amendment—
assuming that the decisions of five states to rescind their ratification
over the years don’t count.
Why is the E.R.A. gaining newfound momentum decades after
the ratification deadline passed and initial momentum fizzled?
Perhaps in the face of #MeToo and a misogynous president, we want
an insurance policy, a stopgap for rights that seem to be constantly
eroding. Understandable, no doubt. But as someone who has worked
for equal rights for women for nearly forty years and has tried to
provide a clear description of the ways bias impacts women’s lives, I
wonder whether the E.R.A. is the best fight to pick right now. Because
make no mistake—it would be a battle. President Trump’s
Department of Justice has already issued a thirty-eight-page opinion1
declaring the E.R.A. dead, dead, dead.
And this time around, it’s not clear that the concrete gains would
be worth the political backlash.
For one thing, Congress imposed a deadline for states’
ratification of the E.R.A.—1982. Was that binding? Who would decide?
*

Initially published in The New York Times, Jan. 16, 2020, Reprinted here with
the permission of the newspaper and of the author.
**

Professor of Law, Hastings College of Law.

Ratification of the Equal Rights Amendment, 44 Op. O.L.C. 1 (Jan. 6, 2020),
https://www.justice.gov/olc/file/1232501/download.
1
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Most likely, the Supreme Court.2 But Mr. Trump has tilted the court
sharply to the right, and there’s no guarantee it would second-guess
Congress’s decision.
But the deeper problem is that it would be the same Supreme
Court that would interpret the Equal Rights Amendment. Do we really
believe that this Supreme Court will take a bold view of the E.R.A.’s
vague promises? Not likely, particularly considering what many social
conservatives think about when they think of the E.R.A.
They think of bathrooms. Would the E.R.A. make gender-specific
bathrooms unconstitutional? I doubt it, but that doesn’t mean that a
long, drawn-out fight wouldn’t give conservatives a chance to use this
as a galvanizing issue. According to an influential study of the
successful campaign to persuade the North Carolina legislature not to
ratify the E.R.A. by Jane De Hart and Donald Mathews,3 the bathrooms
issue played a central role. Anti-ratificationists played on people’s
anxiety by equating gender-neutral bathrooms with the “forced
mixing” of desegregation.
In the 1970s, Phyllis Schlafly used her campaign against the
E.R.A. to fuel the culture wars that have driven American politics ever
since. Ms. De Hart and two scholars who have studied fights for
abortion rights, Kristin Luker4 and Faye Ginsburg,5 found that the
fights over both issues pitted less-educated women against those
more educated. Ms. De Hart also found that in North Carolina,
advocates of the E.R.A. typically were highly educated women who
considered it the key to opening up high-stakes, high-status,
traditionally male professions. High-school-educated women were
less work identified, more family identified, more likely to hold
traditionalist views of men’s and women’s roles, and less likely to
Editor’s note: But see Ginsburg, supra at note 40 and accompanying text
(the authority to extend the time limit for ratification lies with Congress).
2

DONALD G. MATHEWS & JANE SHERRON DE HART, SEX, GENDER, AND THE POLITICS
OF ERA (1990).
3

4

[Author of] Abortion and the Politics of Motherhood (1994).

[Author of] Contested Lives: The Abortion Debate in an American
Community (1998).
5
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support the E.R.A. Even today, feminism is associated with class: Only
twenty-two percent of adults6 with a high school diploma or less
education identify as “feminist,” compared with forty-eight percent of
those with postgraduate degrees.7
The working-class mantra “Family comes first” reflects what I
have called the “class culture gap.”8 Professional women see good jobs
as their path to social power and dignity. Middle-skilled women do
not, because the jobs available to them remain sharply divided into
pink-collar jobs held by women and blue-collar jobs held by men.
Pink-collar jobs typically have low wages and status. That helps to
explain why non-elite women tend to romanticize motherhood and
traditional gender roles more than elite women do.
Class scholars have documented that non-elites hold more
traditional views than elites, including on “family values.” That’s why
the culture wars express class conflict: Elites embrace political issues
associated with their felt entitlement to self-development (such as the
right to express oneself sexually, through L.G.B.T.Q. and abortion
rights). Non-elites typically put a higher value on self-discipline and
respect for traditional institutions that advance self-discipline—
religion, the military and family values—shaping the politics of what
used to be called “values voters.”
Does all this still hold in the age of President Trump? Sure does.
Roughly 80 percent of evangelicals9 voted for Mr. Trump because they
hoped he would deliver the Supreme Court, and he did. Aren’t they
outraged by his behavior? Not really, because they view politics as an
arena where compromise is made with people unlike themselves in
YOUGOV, FEMINISM (Aug. 6, 2018), https://d25d2506sfb94s.cloudfront.net
/cumulus_uploads/document/j4uaq0i2jg/Results%20for%20YouGovNY%
20%28Feminism%29%20182%206.8.2018.pdf.
6

7

Id.

8 JOAN WILLIAMS, WHITE WORKING CLASS

(2017).

PEW RESEARCH CENTER, Jessica Martínes & Gregory Smith, How the Faithful
Voted: A Preliminary 2016 Analysis (Nov. 6, 2016), https://www
.pewresearch.org/fact-tank/2016/11/09/how-the-faithful-voted-apreliminary-2016-analysis/.
9
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exchange for wins on issues that are central to their identity. They rely
on church, not politics, as the arena for forming a virtuous sense of
self.
My crowd, lacking church, has displaced virtue signaling onto
politics. Which brings us back to the E.R.A. My fear is that a drawn-out,
complicated legal fight over the E.R.A. will enhance conservatives’
ability to mobilize in 2020 the very groups that delivered the White
House to Mr. Trump in 2016: evangelicals and working-class whites
in the Rust Belt states.
Given today’s Supreme Court, the E.R.A. is likely to accomplish
little. That’s what drives my conclusion that feminists should focus
their fervor and funds on campaigns that promise concrete results in
women’s lives: for example, enacting legislation such as a Pregnant
Workers’ Fairness Act that would give pregnant women the right to
the accommodations needed to keep their jobs while pregnant and
breastfeeding, or amendments to the Fair Labor Standards Act to
expand the coverage of the Affordable Care Act’s guarantee of
reasonable break time and a clean place to pump milk at work.10
The current preoccupation with the E.R.A. is just one expression
of elites’ obsession with using politics to enact their virtue. My advice?
Use religion for that. Use politics to shape the law to make concrete
improvements in women’s lives. That’s the path to gender equality.
***

Editor’s Note: And this would continue a historical pattern. As state laws
before the Nineteenth Amendment granted piecemeal suffrage to women
for such nonpolitical issues as school elections and tax bonds, so women’s
access to careers once barring the fair sex, equal pay for equal work, and
gender-based benefits—have been granted, one at a time, by state and,
ultimately, federal statutes and the Supreme Court. See Lawrence, supra at
notes 92–115 and accompanying text; Ginsburg, supra, at notes 116–118
and accompanying text. Ginsburg observes that Orr v. Orr, 440 U.S. 268
(1979), which held that the Equal Protection clause bars laws making
alimony available only to wives, “confirms [that family law] is a field in
which no wrenching change would attend passage of the ERA.” Id. at notes
117–18 and accompanying text.
10
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Editor’s Note: A letter to the editor responding to this op-ed,
written by the then-president of the National Organization for Women
opined that the ERA “isn’t about politics; it’s about the law and about
basic human rights.”11 The letter-writer is right; and she’s wrong. The
ERA certainly is about the law and basic human rights, but it wouldn’t
have come as far as it has without politics. It’s like a debate over cost–
benefit analysis: the idealist insists that doing the right thing always
trumps its cost; the economist knows that nothing—right or wrong—
comes without a price tag. Each perspective is indispensable, but
absolutes don’t fly high above the ground. Getting things done
requires both forces, so getting the right things done means hovering
somewhere in the middle.
A more pragmatic point in the letter was that “laws . . . can be
repealed or rescinded at any time based on political whims.”12 The
writer noted the Supreme Court’s striking down a provision of the
Violence Against Women Act13 and the Trump Administration’s
efforts to erode Title IX.14

Toni Van Pelt, Letter to the Editor, Why We Need the Equal Rights
Amendment, N.Y. TIMES (Jan. 22, 2020), https://www.nytimes.com/2020/
01/22/opinion/letters/equal-rights-amendment.html?auth=loginemail&login=email.
11

12

Id.

In United States v. Morrison, 529 U.S. 518 (2000), the Court held that the
Commerce Clause did not authorize Congress to enact a civil remedy for
violations to the Violence Against Women Act, nor did the Fourteenth
Amendment, whose enforcement clause applies only to state, not private,
action infringing a person’s rights.
13

The regulation, issued by the Office of Civil Rights in the Department of
Education was predicted to “discourage students from reporting sexual
misconduct” and make it harder for their institutions to share culpability
for discriminating on the basis of sex. Rather than constructive knowledge
of such incidents—that they should have known of a sexual offense on their
campus, they’d have to have actually known. See Megan Downey, The Trump
Administration’s New Title IX Rule, REGULATORY REV. (May 20, 2020),
https://www.theregreview.org/2020/05/20/downey-trump
-administration-title-ix-rule/.
14
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But the Court, like the Congress, giveth as well as taketh away:
Congress might not have intended for the law to protect gay and
transgender people, Justice Gorsuch wrote, but the law is what the
text of the law says it is,15 and Title VII says that it is unlawful “for an
employer . . . to discriminate against any individual . . . because of such
individual’s . . . sex . . . .”16 And this means that “[t]his statute works to
protect individuals of both sexes from discrimination, and does so
equally.”17
So rights based on sex now depend on Congress to ensure by law
and the Court to construe and confirm by holding. The question
remains whether the ERA, once its ratification is affirmed, will
promise more securely that rights and liberties not be curtailed
“because of sex.”

Bostock v. Clayton Cty. Ga., 140 S. Ct. 1731, 1737 (2020) (“Those who
adopted the Civil Rights Act might not have anticipated their work would
lead to this particular result. Likely, they weren’t thinking about many of
the Act’s consequences that have become apparent over the years . . . . But
the limits of the drafters’ imagination supply no reason to ignore the law’s
demands. When the express terms of a statute give us one answer and
extratextual considerations suggest another, it’s no contest. Only the
written word is the law, and all persons are entitled to its benefit.”)
15

16

42 U.S.C. § 2000e–2(a)(1).

17

Bostock, 140 S. Ct. 1731, at 1741.

